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PREFACE. 


Ir appeared to the Author that a new Dictionary of the Law would 
be useful, if it succeeded in presenting a complete Institute of the 
whole Law of England, expressing briefly, but without inaccuracy 
or meagreness, the rules and principles of the Common Law, of 
Chancery Law, of Real Property or Conveyancing Law, of Mercan- 
tile Law, of Constitutional Law, and of Public or General, i. e., In- 
ternational, Law, arranging these rules and principles, whether of 
doctrine, evidence, or procedure, in lexicographical order, and 
while giving prominence to what is modern, not ignoring what is 
ancient in the law, wherever the ancient principles or phrases were 
either valuable in themselves or serviceable in explaining the 
modern principles or phrases which are in numerous instances 
their equivalents. This scheme involving tho observance of a 
double method, has not been very easy to carry through, but un- 
sparing endeavours have been used towards accomplishing it. In 
the first place, it was manifest that if the dimensions of the Dio- 
tionary were to be convenient (and they were strictly limited to 
such convenience as was compatible with usefulness), much that 
was old and totally disused would have to be oxcluded altogether, 
and much more that was also old but not totally disused would 
have to be most succinctly expressed; and in the second place, it 
was manifest that the vast details of the modern law would have 
to be compressed to the maximum degree in order to admit of being 
comprised within the limits of the Dictionary. Then, in the third 
place, the iteration of matter, which was in danger of creeping in 
through the combination of Institute and Dictionary, had to be 
watchfuily excluded, and this want of iteration compensated by 
proper references, neither too numerous to be puzzling, nor too 
` scanty to be imperfect. Lastly, all that part of the modern law 
which could point to an historical origin deserved to keep the 
merit of ita lineage or pedigree, and some pains have been taken to 
be just in this respect. A table of contents to a Dictionary (which 
one might suppose is all contents) is probably a phenomenon ; but 
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such a table has been prefixed in the present case, and for a reason 
in keeping with the purpose and character of the Dictionary, that 
is to say, to serve as a synopsis to the Institute of the whole Law 
which is embodied in the Dictionary, and at the same time to 
classify the whole law under its distinct compartments, rendering 
every such compartment (as nearly as might be) a complete epitome 
of the law upon that particular head. 

How far the Author may be found to have accomplished the 
purposes (as hereinbefore expressed) of this compilation, he must 
leave to the judgment of others; but without craving the indul- 
gence of the public, whose servant he is, and to whon, therefore, if 
he serve up anything he should in all conscience serve up a proper 
dish, he is reluctant to acknowledge that an unaccustomed feeling 
of diffidence has once or twice assailed him, lest his work should 
not prove so absolutely faultless or so generally useful as it has 
been his wish to make it. But of one thing he is courageous, 
namely, of the service which his work will render to students pre- 
paring for the bar or for the lower branch of the profession. Of 
all persons who have to labour in the early hours of life, students 
of the law are probably the most deserving of compassion,—a com- 
passion which should increase with each increasing year, inasmuch 
as Parliament is annually adding to the burdens of their already 
over-burdened shoulders. Surely, therefore, an Institute of the 
character that is here attempted should prove a welcome manual to 
such. The student’s eye will also be materially assisted by the 
style in which the work is printed. 

A. Brown. 

89, Chancery Lane, W.C. 

October, 1874. 


„ N.B—The references to titles in the Table of Contents are to the Table of 
Contents, and the references to titles in the Body of the Dictionary are to the 


body of the Dictionary. 
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MARRIAGE SETTLEMENTS) . . 26 
Anticipation, 
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Appointment, powers of, 
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Mention of, in habendum . . 31 
Assignment of personal property, 
(1.) Of leaseholds, se 
(2.) Of paroma property, purely so, 
(a.) In possession, 
(b.) Not in possession. . 36 
Attendant terms, 
Under Satisfied Terms Act nG & 9 
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What is, 
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Disentailing assurance, 
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Form and requisites of, 
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concur . . . . 119 
Enure, 
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What is.. 141 
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Exchange . . . . . 1438 
Exemplification . . . 150 
Feoffment . . . . . 154 
Fine, 
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Habendam, 
What is, 
Office o.. 174 
Identity, 
Of parcels, how proved. . . . 181 
Indemnity, 
Deed of, 


Occasion for. . . . 185 
Indenture. . ... 186 


Insolvent, 
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Effect of. . . . . 189 
Leading a use, 
Meaning of . 209 
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Lease and release. 210 
Marriage settlements . . . 228 
Memorial of deeds. . . . 233 
Messuage . . © 2 « « + 236 
Mines and minerals, 
Grant of, 
Exception of, 
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238-239 
Ministerial powers. 239-240 
Mitter le droit, 
Form of release. . . 241 
Pass, to 22869 
Pol . . . >. > . 280 
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Operation of, 

Abolition of; 

Modern substitute for . . 304 
Reddendum . 306 
Reddition . 306 
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Counties in which, 

Proposed extensions . 307 
Release . 4 : . 308 
Release to uses . 308 
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Re-settlement . . . . 813 
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Sale, bill of. 319 
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COURTS, 
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Meaning of 
Commission 
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Commission of Delegates . . 
Commission of Lunacy, 
The appointment and duties 
of, 
Masters in Lunacy 
Commission of Oyer and Ter- 


miner 
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Common Bench 
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Commune Concilium Regni An- 
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Conscience, Courts of, 
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Sittings of, and procedure in 
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Judge of . 
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Their privileged jurisdictions. 
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Their origin, 
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Their jurisdiction, 
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Heads of, 
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Numbers of, 
Evolution and growth of, 
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(5.) Court of Appeal, 
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Court Baron . 100 
Court of Conscience . . . . 100 
Court of Hustings, 

Its jurisdiction . . . . 101 
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Court of Marshalsea . . . . 101 
Court Martial . . 101 
Court of Record, 
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Court of Star Chamber, 
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Exchequer Chamber, 

Its origin, 

Its resuscitation . . 149 
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Its supremacy over the e 
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Hanaper, 
How 5 from MET 128 
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ba of the Court of, 
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Its jurisdiction, 

Procedure in, 

Abuses of, 

Abolition of . . . 176-177 
Hundred Court. 179 
House of Lords, 
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Its origin, 
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Courtsof . . . . 225 
Marshalsea . . . 230 
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Queen's Bench, Court of . . 299 
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Review, Commission of . . . 315 
Review, Court of, 
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Abolition of 339-340 
Stewartr 342 
Suit 348 
Suitors’ Fund in Chancer 75, 
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Definition of, 
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Bawdy-house, keeping of . 44 
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What is, 


Offence is a felony, 
Punishment for . . . 44 
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What is, 
Prosecution for, 
Punishment, 
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Forgery—continued. 

C(b.) Under 24 & 25 Vict. 

c. 998 160 
Heresy, 

What it consisted in, 

Punishment for, 

Desuetude of . 176 
Highway, 

bstruction of . 177 
Homicide, 

Varieties of . 177 
House-breaking . . 178 
Incendiarism . . . . 183 
Indecent assault. . . . 185 
Indecent exposure . 185 
Indecent prints. . . . 185 
Læse majesty. . . . 205 
Larceny, 

Definition of, 
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Abolition of that distinc- 

tion, 
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pound, 

Statute law of . 207 
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Mayhem 223 
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Mode of swearing, 

Affidavits in foreign language. . 18 
Affirmation, 

Substituted under 33 & 34 Vict. 

c. 49, for affida vit. 18 
Ancient documents . . 25 
Appointment to offices, 

Evidence of validity of. . 28 
Archives . « 32 
Attendance of witnesses, 

Mode of 5 ... e 87 


Attestat ion a a 3 
Attesting witness . . . . . . 37 
Birth, 


Evidence of, 


Affidavit of identity . . . 47-48 
Boundaries, 

Evidence of . . . . 49 
Breach of promise of marriage, 

Parties to, may give evidence . . 50 


Character, evidence as to, 
Its use in Anglo-Saxon times, 
Its gradual disuse in Anglo-Nor- 
man times, 
Present state of Law as to, 
(a.) Case of parties, 


(5.) Case of witnesses 57-58 
Chirograph . e VOT 
Circumstantial evidence, 

What it is, 


Why so called, 1 
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EVIDENCE—continued. 


Circumstantial evidence—continuced. 
Sometimes called “ indirect,” 
s » “presumptive” 62-63 
Collateral issue, 
What is, 
Rule of evidence against . 67 
Commission to examine witnesses, 
Occasions for Dot 69-70 
Comparison of handwriting . . 72 
Compurgators, 
Were witnesses to character . 72 
Copy, 
When admissible as secondary evi- 
dence, 
Whether copy of copy admissible . 91 
Death, 


Presumption o.. 110 
De bene ese II10 
Deposition, 

What is, 


How obtained in Chancery, 
(a) Upon motion for decree, 
(b.) Upon replication, 
How taken before magistrates. . 116 
Discovery, 
Auxiliary jurisdiction of Equity, 
Mode of obtaining, (a.) At Law, 
(b.) In Equity 119 
Duces tecum, 
Use of, 
Obedience to . . 125 
Dying declarations, 
When evidence, and why, 
5 „ ee . 125 


Estoppe 
Wit it is, 


Varieties of, 
(1.) By record, reason for, 
(2.) By specialty, reason for, 
(3.) By matters in pais, reason 
for 14 
Evidence, 
Definition of, 
(A.) Its nature, 
Varieties of, 

(1.) Primary evidence, 
Description of, 

Examples of, 

(2.) Secondary evidence, 
Admissibility of, 
Examples of, 

No degrees of, 

(3.) Presumptive evidence, 
Description of, 

Varieties of, 

(4.) Hearsay evidence, 
General rule as to exclu- 

sion of, 
Various exceptions to 
general rule, 

(.) Admissions, 

Equivalent to evidence, 
Kamples of, 
Under C. L. P. Act, 1852, 
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EVIDENCE—continucd. 


Evidence, definition of—continucd. 
(B.) Its object, 

Three general rules, 

(1.) Issue only to be proved, 

„ (.) Substance of issue only, 

(3.) Burden of proof on af- 

firmative side, 
Consequence of each of these 


three rules 145-148 
Examination . . . . 1148 
Examiner 148 
Exemplific ation 150 
Exhibit, 

Wbat is, 
Use of, 


What documents may be made, 
„ not be made, 
Mode of proving at hearing 151 
Extrinsic evidence, 
What is, 
In connection with written docu- 
ments, 

(a.) General rule, its exclusion, 

(ö.) Exceptions to general rule, 
Rules admitting or excluding, in 


wills, 
Rules admitting or excluding, in 
other documents . 151-152 
Hand writing, 


Modes of proving, 
Three varieties of, 
History of third rene: 175 


Hearsay . . . . 175 
Inspection or examination, 

Case for 5191 
Inspection of documents . . 191 
Inspeximus . . . . e . . 19! 
Interpretation. . 193-194 
Interrogatories, 

In Equity, 

Under 17 & 18 Vict. c. 125, 

Rules regarding . . 194 


Latent ambiguity, 
Extrinsic evidence . . . . . 208 


Leading question, 

Abuses of, 

Uses off. 209 
Marksman, 


Mode of proving his mark. 227 
Muniments of title. 2246 
Note of a fine 252 
Notice to produce, 

Occasion for giving, 

When no such occasion, 

Under C. L. P. Act, 1852 . 256 
Oaths, 

Uses of, 

Mode of . 

Abuses of ... « 258 
Onus probandi, 

Rule as to, 

Case of affirmative negation, 

Shifting of, 

Test of.. 2860 
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EVIDENCE— continued. 
Patent ambiguity . . . . 269 
Perpetuating testimony of witnesses, 

Occasion for, 

Mode of using 274 
Presumption, 

What is, 

Varieties of, 

Examples of . 287 
Publication ; 296 
Spoliator . . : 339 
Subscribing witness 345 
Suppletory oath, 

What was, 

Occasion for 350 
Testes, proof of will, per,. 

(1.) At Common Law, 

(2.) In Equity . . 360 
Testimonial „„ 380 
View, 

Cases for, 

Under C. L. P. Act, 1854. 379 
Violent presumption . 380 
Viva voce . ; 380 
Voir dire, 

Examination on, 

Occasion for . 380 
Volumus . . e à. 380 


Witnesses, 
What persons competent, 
„ compellable, 
Distinction between credibility and 
competency, 
Present law as to competency, 
Grounds of incompetency, 
incredibility, 


Mode of examining. . . . 389 
Zealous witness, 
Mode of dealing with . . 391 


See also title PROCEDURE, ‘sub- 
titles PRACTICE; and TRIAL, 


MODES OF. 
FEUDAL Law, 

Affid atio 17 
Afforett s 18 
Aids S 19 
Allodial land, 

Nat ure of, 

Its conversion into feudal tenure 22 


Armi ger 232 
At tornment, 
Nature of, 
Requisite to alienation, 
Necessity for, abolished (4 Anne, c. 16), 
Deprived of tortious effect (11 
Geo. 2, c. 19), 


What shall not be an attornment . 39 
Bockland . . . 9 oi 48 
Caput baroniæ TE 53 
Chivalry, 

Tenure in, nature of . 61 
Churle, 

Varieties of . 62 
De donis, 

Effect of . 112 
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FEU DAL. Law—vcontinued. 
Enfeoff . TE . 137 
Feudal, 
As applied to possession, 
ə actions 155 


Feudal system, 
When introduced into England, 
By what means so introduced, 
Universal prevalence of, 
Feuds are tenancies, . 
„ on the continent of Europe, 
„ in England, 
„ become hereditary, 
Feuds, varieties of, 
(1.) Proper, which were, 
(2.) Improper, which were, 
Feuds, obligations incident to, 


Varieties of feuds or tenures 155-156 
Fendatory . . 156 
Homage, 

What was simple, 

What was liege, 

Presentment to . 177 
Honour ue" ale ty car ib. og . 177 
Investiture Be de ee. oe” es . 195 
Livery . . 220 
Lord and vassal . 222 
Maritagium ; 226 
Ouster le main . 261 
Paramount. . oe. . 263 
Paravail . . 2. . a‘ i’ . 264 
Primer fine i . 288 
Primer seisin . ; . 288 


Respite of homage . „ . 


313 


Scut age 322 
Secta . . . . 323 
Secta regalis gios g . 323 
Servitium liberum . . . . 326 
regale . 327 

Suit of Court . 349 
Timberlode . . . . 360 
Valor maritagii . . . 376 
e a * . ` e 0 376 
Wido xp. . 386 


See also title REAL PROPERTY Law; 
and title TERMS AND PHRASES, 
sub-title IN ENGLISH Law. 

FRENCH Law, 
See title TERMS AND PHRASES, sub- 
title IN FRENCH LAW. 
INTERNATIONAL LAW, 
Ambassador, 

His functions, 

His immunities, 
as well 

(1.) civil, as 
(2.) criminal, 
Stat. 7 Anne, c. 12, 

Being merchants, 

Waiver of immunities, 

Liability to jurisdictions of own 
country, 

Whether exemptions extend to real 
rights, 


Status of, as public minister 


23 
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INTERNATIONAL Law—continued. 
Blockade, 
Must be actual, 
What is an actual, 
Violation of, its three . 
Confiscation . 
Consul, 
What sort of oficer, 
Localities of, 
Status of 
Convoy, 
Object of, 
Case of The Muria, 
Present law regarding . 
Domicile, 
What is, 
Case of infants, 
„ married women, 
of origin, what is, 
Acquired, what is, 
Acquisition of, 
Change of, 
Re- acquisition of, 
Law of, what it determines 
Embargo, 
What it is, 
Varieties of, 
1.) Civil, which is, 
8 Hostile, which is 
Extradition, 
Definition of, 
The duty of states as to, 
The practice of states as to, 
Present practice of England, 
Exception of political offenders, 
Case of accessaries to crime 
Foreign enlistment, 
Stat. 59 Geo. 3, c. 69, 
Stat. 33 & 34 Vict. c. 90, 
Occasion for, 
Offences created by, 
Punishments declared by 
Foreign laws, 
Often suggest English laws, 


To what extent received in England, 


Varieties of, 

Lex domicilii, 

Lex fori, 

Lex loci contractus, 
(a.) Lex loci actus, 
(5.) Lex loci solutionis, 

Lex loci rei site, 

Lex loci situs, 


Paar ! 


48 


80 


123 


. 136 


. 151 


. 159 


Lex loci solutionis 159 -160 
International law . . 193 
Law of marque . 209 

„ nations . 209 
„ nature 209 
Lex domicilii 216 
Lex fori . . 216 
Lex loci actus vel celebrationis . 216 
Lex loci contractus, either 
(1.) Lex loci solutionis, or 
(2.) Lex loci actus 216-217 
Lex loci rei site . . 217 
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INTERNATIONAL LAW—continued. 
Lex loci situs . . 217 
Lex loci solutionis : . 217 
Marque and reprisal, letters of . 227 
Neutrality, 
What is, 


Under 59 Geo. 3, c. 69, 
Under Foreign Enlistment Act, 
1870 248 
Occupancy . : 258 
Prize, 
What is, 
Jurisdiction of Admiralty, 
Tribunals, 
Nature of, 
Effect of judgment 
Reprisal . TE 
See also title ADMIRALTY LAW. 


. 290 
. 312 


JUDGMENTS, 


I. Varieties of, 

Accumulative judgment, 

(1.) By Common Law, for 

misdeameanors, 
(2.) Under statutes, for felo- 
nies also 10 

Admiralty, 

Judgment in, effect of . . 15 
Cassetur breve, 

Usual in pleas in abatement . 53 
Eat inde sine die, 

Judgment for defendant 
Final julgment, 

What is, 

How distinguished from inter- 

locutory, 

Under C. L. P. Act, 1852 . 157 
In personam, 

What is, 

Example of, 

Distinguished from in rem 
Interlocutory, 

What are, 

Why so called, 

Instances ß 
Judgments, 

Eleven varieties of, distin- 


0 130 


0 189 


192-193 


guished . . « 198 
Nihil capiat per breve 250 
» billam . 250 


Nihil diceilt 250 
Nolle prosequi, 

Nature of, 

Distinguished from non pros., 

Where money paid into Court 250 
Non obstante veredicto . 252 
Non prosequitor . - « 202 
Non-suit, 

Occasion for, 

Time for, 

Utility of . . . . 252 


Non sum informatus ö « 252 
Quando accideriunt . 297 
Respondeat ouster . 313 
Retraxit . . 314 
Special verdict . 337 
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JUD@MENTS—continued. 
L Varieties of continued, 
Verdict, 
What is, 
Varieties of . . 
Villanous judgment, 
What : 


Example of . . . 
II. Execution of, 
Ability to pay, 
Imprisonment, 


377 


upon proof 
V 
Arrest of judgment, 
at is, 
Grounds for, 
In criminal cases . 33 
Audita querelä, writ of 
Staying judgment absolutely 
in first instance è 
Capias ad satisfaciendum, 
What it is, 
Time for issuing, 
Its mode of operation . 52 
Cessat executio, 
What it is, 
When it arises . . . . 54 
Charging order, 
Object of, 
How issued in aid of Common 
Law judgment, 
How issued in aid of Chancery 
decree, 
Aided by stop-order . . . 58 
Distringas, 
Writ of, its effect 
Elegit, 
Writ of, why so called, 
Origin of, and necessity for, 
Under 13 Edw. 1, c. 18, 
Under 1 & 2 Vict. c. 110 
Eloignment, 
Occasion for writ of . 
Entering judgments, 
What is, 
Necessity for, - 
Under C. L. P. Act, 1852, 
Time for 
Escape warrant . 
Execution, writ of, 
What it is, 
Time for issuing, 
Varieties of, 


. 122 


135 
135 


. 137 
141 


(3.) Ca. sa., 
Under C. L. P. Act, 1852 
Extent, 
Writ of, varieties of, 
(1.) In chief, 
(2.) In aid, 
Uses of each . . 151 
Fi. fa., 
What it is, 
What it extends to, 
What exempted . 


. 149 


. 157 
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JUDGMENTS—continued. 
II. Execution of—continued. 
Imprisonment for debt, 

Abolition of, 

Exceptions . , . 182 
Inquiry, writ of, 

Occasion for . . 190 
Inrolment . . . . . . 190 
Levari facias . . . . . 216 
Liberate. . . „2217 
Re-extent . . . - . 306 
Reversal of judgment . 315 
Scire facias, 

Old use of, 

Under C. L. P. Act, 1852 . 8232 
Scire fieri, 

Case for . . . 322 
Sequestration . . . . . 325 

See also title PROCEDURE, 

sub-title PRACTICE; and 
title WRITS, 
JURIES, 
Array, challenge to . . . 33 
Assise . 2. 1. 1 1 35 
Assisa cadit in juratam . . « 35 
35 in perambulationem . 35 
Challenge, 
Varieties of, 
(1.) To the array, —what is, and 


grounds of, 
(2.) To the polls —what is, and 
grounds ß. . 55 
Circumstantibus, tales de, 
In making upjury. . . . . 63 
Conclusion to the country . . . 72 
Elisors, 


Who are, 
When they elect jurors 135 
Embracery, . . . 136 


What it was, 

Day for, its abolition . . . . 141 
Finding of a jury, 

What is, 


Effect of, Bushell’s Cass . . 158 
Grand assize .. 1733 
Grand jary . . . . . 173 
Habeas corpus juratorum, 

Its object, 

Abolition of . « 174 
Impanel . . . . © 181 


Jurors, immunity of, l 
Former liability of jurors, 
Present immunity of . . . , 


Jury, 
Varieties of, 


Qualifications for, 

Mode of constituting . . . . 201 
Jury, trial by . . . . 202 
Matrons, jury of ß. 232 
Madietas linguæ, 

What juries were, 

Abolition op.. 233 
Ordeal, 

Nature of, 


201 
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JURIES—continucd. 
Ordeal—continued, 

Varieties of, 

Abolition of . 8 cw i . 260 
Panel . ° . « 263 
Peremptory challenge ` . . 273 
Pix jury . . . 278 


Polls, challenge to . 280 
Recognitors eo © © © 303 
Special jury . . . 336 
Striking a jury fg » 344 
Tales, 

Making up jury . . 354 
Triors of jurors „366 
View of an inquest . 379 
See also title PROCEDURE, sub- 

title TRIAL, MODES OF. 
JURISDICTION, 

Admiralty, Court of ß... . 14-15 
Ampliare, ` 

Principle of nine eee 

tion . a i 
Circumspectè Ati, 

Stat. 13 Edw. 1 
Origin of, 

Nature of, 

Object of, 

Its validity as a statute . . . 62 
Cognisance, 

Meaning of. . . . 6ů6-67 
Coram non judice, 

Effect of want of jurisdiction . . 92 
Jurisdiction . . ~ . . o 201 
Voluntary jurisdiction . 381 

See also title JURISPRUDENCE, 

GENERAL. 
JURISPRUDENCE, GENERAL, 

Corporeal, 

Division of things, 

Meaning and history of, 


Nature of, 

Consequences of . . . . . 93 
Fait, 

Use of word. . . . 1153 
Fictions, 


What they are, 

Object of using them, 

Examples of, 

Their place in the development of 

law, 

Examples from Roman Law . . 156 
Jus, 

Definition olf. . 203 
Jus ad rem 203 
Jus in re 203 
Law, 

Three various senses of, 

Locke's di visions of, 

Austin’s divisions of . . 208 
Right. . 316 

Ses also title J URISDICTION. 

LEGACIES AND DEVISES, 
Annuity, 
What it is, 
May charge either person or land, 
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LEGACIES AND DEVISES—continued. 


Annuit y—continued. 
Remedies for, either 
(1.) Writ of annuity ; or 
(2.) Distress, 
Apportionable, 4 & 5 Will. 4, c. 22, 
Inrolment of, 53 Geo. 3, c. 141, 
Registration of, 18 & 19 Vict. 
c. 15, 
Comprised i in word ‘ legacies,” 
ear facie for life of annuitant 


ons perpetual or in fee simple, 
es of perpetual annuity, 
Annuity payable qut of income 
only, 
Annuity chargeable on corpus of 
estate, 
What makes it so, 
Directions to purchase an annuity, 
Right of annuitant under, 
Abatement of, 
Time for payment of, 
(1.) In usual case, 
(2.) In case of successive interests 
25-26 
Apportionment of, 4 & 5 Will. 4, 


j 33 & 34 Vict. 


Cumulative legacy, 
What is, 1 
Rules for determining . . . . 106 
Devise, 
Effect of word, as ae ara 
from “ bequeath 8 118 


hat is, 


Causes of, 
What will not prevent, 
What will prevent, 
Legal estate may, 
Equitable estate may, 
Under new Wills Act, 
8. 25, residuary devises, 
8. 32, estates tail, 
8. 33, gifts to children 
Legacies, 
Varieties of, 
Examples of each variety, 
Incidents of each variety, 
Ademption of, 
Abatement of, 
Repetition of, 
Satisfaction of, 
Being annuities, 
Lapse of, 
Interest on, 
When charged on land, 
Incidents of. 
Legacy duty, 
History of, 
Present law of, 
(1.) Statutes, 
(2.) Rates of, 


206-207 


. 210-213 
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LEGACIES AND DEVISES—oontinued. 
Legacy duty, present law of—contd. 
(3.) Case of powers of appoint- 
ment, 
(4.) Case of conflict of laws, 


(5.) When duty N . 213-214 


Orphanage part 261 
Residu arg . . 313 
Specific legacies . . 337 
Vested legacy, 

What is, 

What is not, 

Examples of . 378 


See also titles Equity Law; 
ProBpaTE Law; REAL Pro- 

PERTY LAW; and title WILLA 
PERSONS UNDER DISABILITY OR OTHER 


PECULIARITY, 
Deaf and dumb, 

Their qualified capacity 110 
Disability, 

Grounds of, 

(1.) From act of the party, 

(2.) 35 his ancestor, 

(3. ” law, 

(4.) 3 God . 119 
Dissenters, 

Removal of disabilities, 

Worship protected, 

General rights . „ „ 121 
Feme cor ert.. 154 
Feme sole. 154 
Half blood, 

Who are, 

Their exclusion from certain inheri- 

tances, 

Their admission, 3 & 4 Will. 4, 

c. 106 SE ey e à 174 


Husband and wife, 
(1.) Rights of husband, 
(a.) In real estate of wife, 
(4.) In personal estate of wife, 
(2.) Rights of wife, 
(a.) In real estate of husband, 
(b.) In 5 estate of hus- 


(3.) Liabilities of husband, 
(4.) Liabilities of wife 
lufants, incapacities of, 
Infants Relief Act, 1874 
Legitimation, 
What is, 
Statute of Merton regarding 
Medical practitioner, 
Statutes regarding, 
(a.) Apothecaries, 
(b.) Pharmaceutical chemist, 
(c.) Surgeons, 


179-180 
. 187 


. 215 


(d.) e : 232 
Minors. . E eo E a 240 
Monk 242 
Monster . oe 243 
Non compos mentis 251 
i 7 257 

arent and child 264 
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PERSONS UNDER DISABILITY OR OTHER 
PECULIARITY —continuecd. 


Principal and agent ‘ 288 
See titles CommOoN Law and EQUITY 
Law. 
POLICE Law, 
Affiliation. oe of ms BO den wc ak, 2S 
Ale and beer-houses e 


Anatomy, schools f. 24 


Apprentice, parish . . * 30 
Bastard, 

Who is, 

No subsequent legitimation, 

Liability of mother to support, 

Right of mother to custody of, 

Right of child to choose father. 44 
Coals, 

Sale of, 


Working of.. 66 
Constable, 
Derivation of name, 


Varieties of. . . . . 79 
Decennary . de oe < ae. te DD 
Decenniers ° e . Hll 
Dogs, 

Tax upon, 

Detention of . 123 
Education 131 
Ejectment, 

Recovery of small tenements . 131 
Factories, 

Regulation of. . . 153 
Ga! 171 
Gaol delivery . . 171 
Hackney carriages, 

Regulations regarding . . 174 
Health, public, 

Provisions for securing 175 
Hue and cry . 179 
Metropolis E „ „ E 
Metropolitan buildings .. « 237 

‘a burials . . . . 237 

gas 237 

3 magistrates . . 237 

15 police 237 

j sewers . 238 
Peace, articles of the, 

Occasion for, 

How obtained 271 
Police, 

Varieties of, 

Statutes regarding each, 

Common Law duties of, 

Right to apprehend . 280 

oor, 

History of Law, 

Poor Law Board, 

(1.) Constitution of, 
(2.) Duties of, 

Overseers of . : see 
Power of the county 284 
Prisons 289 
Public health . . 296 
Putative father 297 
Reformatory 306 
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PoLICE Law—continued. 


Register . 307 
Security for good behaviour . . 323 
Settlement, poor law, 

Grounds of right, 

Case of married women, 

» children, 

„ domestic servants, 

„ apprentices. . . 9829 
Sewers, Commissioners . . . 330 
Slaughter-house . . . 2334 
Spirituous liquors. . . . 338 
Summary conviction . . . . . 349 
Surety of the peace, 

Occasions for giving, 

Mode of giving . . « 351 
Vagabonds. . . . 376 
Vagrants . . . . 376 
Watch. . . «© 385 
Water bailiff . 1. . . 2385 


Watermen, 

Their 1 

Their duties es ‘a 38 
Workhouses . . 389 


See also title CRIMINAL Law; “and 
title PUNISHMENTS. 


PRINCIPAL AND AGENT, 


Auctioneer, 

Signing memorandum, 

Right to sue buyer, 

Buyer's right of set-off. . . . 39 
Bailment (see title CONTRACTS) . 41 
Baron and feme (see title HUSBAND 

AND WIE) 43 
Brokers, 

Under stat. 6 Anne, c. 16, 

Under London Brokers Relief Act, 

1870, 

Duty of broker 50 
Principal and agent, 

Principle underlying law of, 

Rules regarding, 

Determination of relation . 288 
Respondeat superior ; 313 
See also title COMMON Law; title 
CONTRACTS ; and title Equity 

Law. 


PROBATE Law, 


Administration, grant of, 
Right to administration, 
History of that right, 
(1.) In sovereign as parens pat- 


F mne, 
(2.) In ordinary, 
(3.) In Court of Probate, 
Upon trust for next of kin accord- 
ing to following order, — 
(a.) Husband to wife, and vice 


versd, 

G.) Proximity of beneficial inte- 
rest according to Statutes 
of Distribution, 

(c.) Elected of persons equally 
proximate, 


(d.) Creditor, and 
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PROBATE Law—continued. 


Administration, grant of—continued. 
Upon trust for next of kin—coné. 
(e.) A person altogether without 
interest, 
Varieties of administration, 
(1.) General, 
(2.) Limited, being 
(a.) De bonis non, 
(b.) Durante minoritate, 
c.) Pendente lite, 
2 ) Durante absentia, &c. 
Courts which may make the grant, 
(I.) Court of Probate in London, 
8 District Courts of Probate, 
3.) County Courts 
Duty on administrations, 
Stamp on administrator’s bond 
Bona notabilia, 
What were, 
Effect of having, in different dio- 


13-14 


ceses, 
Distinction practically abolished 
since 1857775 


ae es distribution per, 
9 to distribution per G 
Example 52 
Caveat, 
Entry of, 
Occasions for 54 
Citation . 63 
Colligendum bona defuncti, 


Letters ad, occasion for. . . . 68 
Cum testamento annexo, 
Administration, 
Case foeo . . 106 
Executor, 
Varieties of, 
(a.) Lawful, 
His duties, 
Liability for devastavit, 
Renouncing probate, 
In what character he sues 
and is sued, 
(.) De son tort, 


What acts make . 149-150 
Intestate . $ . . « 194 
Jacens hereditas 1 .. « 196 


Letters of administration . 2215 
Limited administration, 

Examples off. 219 
Limited executor, 

When appointed . . 219 
Plene administravit . . . 279 
Probate, 

What is, 

Form of 3 ah oe. a ZOE 
Propounder of a will .. 294 
Publish . . „ „ 4298 
Renouncing probate 310 


PROCEDURE, 


I. Practice: 
Abandonment of legal proceed- 
ings, either 
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PROCEDURE—continucd. 
I. Practice—conéinued. 


PROCEDURE—coniinued, . 
I. Practice—continued. 


Abandonment of legal proceed- 
tnued, 


ings—contin 
-) Voluntary, or 
2.) Compulsory os 1 
Abatement of actions and suits, 

Definition of, 

Remedial provisions, 

(1.) At Common Law, 

(2.) In Chancery . 1 
Abatement of writ . . . . 2 
Acquittal. . 11 
Admiralty, peculiar procedure i in 15 
Alias writ, 

What it is, 

Origin of name, 

Abolition ff. 20 
Allocatur, for costs . 22 
Appeal, 
Two varieties of, 

Criminal appeala, 

Varieties of, 

Their abolition, 59 Geo. 3, c. 46, 
Latest instance of, 

Rights of successful appellor, 


Statutory appeals . . 
Appearance, 

What it is, 

Time for, 

How entered, 

Origin of, in ‘Equity, 

Case of infants, 

(a.) At Law, (.) In Equity, 
Case of married women, 

(a.) At Law, G.) In Equity, 
Effect of entering appearance, 
Conditional appearance, 

Neglect to appear, effect of, 

(a.) At Law (ö.) In Equity. 27 
Arraignment in criminal cases . 33 
Array, Challenge to 33 
Arrest, 4 
Varieties of, 

(1.) In civil cases, either 
(a.) By capias ad satis- 
faciendum, whether 
(aa.) kn DER process, 


(.) On final process, 
now abolished in 


both cases; or 
6.) By attachment, for 
contempt, 
(2.) In criminal cases, with 
or without warrant, 
Sanctuaries from arrest, 2 
Their privileges abolished . 33 
Arrest of judgment, 
What it is, 
Grounds for, 
In criminal cases . 33 
eee (Scotch Law), either 
1.) Of the person, or 
(2.) Of the goods . . 33-34 


Backing of warrant, 

What it is, 

Necessity for it 40 
Bench-warrant, 

Its use . 44 
Bill in Equity or Chancery, 

Mode of pees suit in 

Chance = ce 8 45 
Bill of Midd eser, 
Mode of commencing action in 
Queen’s Bench, 

Its abolition. . . . . 46-47 
Bill of peace, 

Nature of, 

Purpose of, 

Occasion for, 

Example . . . 47 
Bill of particulars, 

What is, 

Object of, 

How different from declaration 47 
Case, Special . . . . . . 53 
Caveat, 

Entry of, its object, 

(1.) In Probate Court, 
(2.) In Court of Chancery.. 54 
Certiorari, 

Occasion for . . . . . 54 
Challenge, 

Varieties of, 

(I.) Against persons, 
(a.) To the array, —what 
is, and grounds of, 
G.) To the polls, —what 
is, and grounds of, 
(2.) Against things. . . 55 
Chambers, 
Proceedings at, quality of, 
What proceedings taken at, 
(a.) At Common Law, before 
Masters, 
G.) In Equity, before Chief 
Clerks, 
What proceedings not taken at 
55-56 
Charging order, 
Object of, 
How issued in aid of Common 
Law judgment, 

How issued in aid of Chancery 

decree, 

Aided by stop-order 58 
Circuity of action, 


Example of, 

How avoided . . . . . 62 

Citation, 

In Courts of Probate and Di- 
vorce, 

In Courts Ecclesiastical . . 63 

Civiliter, 

Meaning of 63 

Cognovit actionem, 

What it is, 
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I. Practice—continued. 


Cognovit actionem—continucd. 
RKequisites to execution of, 
Filing . . . 67 
Commission to take answers in 
Chancery, 
Modern equivalent for. 70 
Compute, rule to, 
Cases for, 
Comparative disuse of . 72 
Consolidation rule, 
Occasions for. 79 
Consultation, 
What is 80 
Contempt of Court, 
What is, 
Rule in Queen v. Castro . 80 
Continuance, 
What was, 
Abolition of . . . 81 
Costs, 
Various scales of, 
(a.) Between solicitor and 
client, 
(b.) Between party and 
party, 
Plaintiff's right to, 
Defendant’s right to, 
Amount recovered in tort . 94 
Costs of the day, 
What are, 
When given . . . . . 94 
Counsel's opinion, 
How far a protection . . . 94 
Cross action, 
What is, 
Necessity for . . 105 
Cross bill, 
What is, 
Necessity for, 
Abolition o.. . . 105 
Declaration, 
Time for, 
Procedure for want of. .111-112 
Decree, i 
What lis. 112 
Decretal order, 
What is. . . . 112 
Default, judgment by, 
Cases for signing 
When judgment is final, 
When judgment is interlocu- 
tory. . 1 113 
Demurrer, 
Demurring and pleading to- 
gether, 
Time for 2. ... ONS 
Discontinuance, 
What is, 
Efect of, 
Cases fur 2 ote 4 +e ATS 
Docket, striking a, 
What was, 
Modern equivalent for. .122-123 
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Enlarge, 

Rules, enlargement of, 

Time, enlargement of . . . 137 
Enquiry, writ of.. 137 
Entering appearance. . . . 137 
Entering e Ce Jupa- 


MENTS). . . . 137 
Estreat, 

Of recognisances . . . 144 
Feigned issue, 

What it was, 


Object of using it, 

Disuse of . . . 154 
Fiallttet . 156 
Fictions . . . a.. 156-157 
Final process, 

What is 158 
Fore closure 159 
Fri volous pleas, 


at are, 
Striking out of . . 170 
Further maintenance of action, 
plea to, 
Place for, 


Reason that it is so called. 171 
General issue, plea of, 

What it denies under present 

practice, 
Under particular statutes, 
Abolished in case of local and 
personal Acts. 172 

Incipitur, l 

What it was, 

Entry of, 

No necessity for . . 183 
Increase, cost of, 

What were 185 
Inquiry, writ of 

Necessity for 190 
Interlocutory . Sg 192 
Interrogatories, 

In Equity, 

Under 17 & 18 Vict. c. 125, 

Rules regarding 194 
Issue roll, 


What was, 

Substitute for . . . . . 195 
Joinder . . .. . 196 
Joinder in demurrer, 

Case for, 


Form of . . . . . . 196 
Joinder of issue . . . . . 196 
Judgment roll . . . . . 200 
Jurat. . Se > 201 
Justifying bai 204 
Letters missive, 


Occasion for 216 
Limitation, 

Statutes of. . . 218 
Mainprise, 

What was, 

How aia Saudia from bail. 224 
Mittimus 241 
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Monstrans de droit, 

Nature of, 

Occasion for 
Motion 
Motion of course. 

New trial paper . 
75 motion paper 
Next friend, 
(1.) Infants, 
(2.) Married women 


Notices of objections to a 


Office, inquest of . 

Opening a rule 
Opening pleadings 
Outlawry . 

Party and party, between, 

As to costs, 

Scale of 
Passing record, 

What was, 

Abolition of 
Pauperis, Form. 
Peremptory paper 
Peremptory rule to declare, 

What was, 

Abolition of . . . 
Perfecting bail 
Petition of right . 
Pledges, 

(1.) Under old law, 


(2.) Since C. L. P. Act, 1852 . 


Possession money. . . 
Postea . 
Poundage, Sheriff's 
Premises . 
Presentment . 
Procedure . 
Process, 
Various meanings of . 
Prochèin amy 
Pro confesso, 
When bill taken 
Re-hearing, 
Occasion for, 
Grounds of, 
Before what agen 
Relator . 
Remanet . . . 
Remittitur, 
Two varteties of, 
Examples 
Respondent 
Retainer 
Reviewing taxation, 
Cases for 
Reviving, 
Occasion for, 
Modes of, 


Under C. L. P. Act, 1852. 


Right to begin, 
Meaning of phrase, 
Rule regarding, 


Three applications of rule . 
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. 246 
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. 249 
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. 249-250 


. 256 
. 259 
. 260 
. 260 
. 262 


315 


. 316 
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PROCEDURE—continued. 
1. Practice—continued. 
Roll, 

What is, 

Varieties of . 317 
Rule, 

Varieties of, 

(1.) Rule nisi, 
(2.) Rule absolute, 

Examples of a . 317 
Rule of Court . 318 
Rule, to 318 
Rules of the king s Bench Prison 318 
Satisfaction, 

What is, 

Entry of, 

Piece . 320 
Security for costs, 

Occasion for giving 323 
Separate demise in ejectment . 324 
Service of writs, 

How effected, 

Modes of, 

Times for ‘ 326 
Shew cause, rule to . 331 
Short cause in Chancery, 

What is, 

By consent . . 331 
Side bar rule . 331 
Signing judgment, 

What is, 

Necessity for - + . 332 
Single demise in ejectment . 333 
Special bail . .. © 336 
Special case . 336 
Special paper . . 336 
Special rules, 

What are, 

How obtained . . . . 336 
Speedy execution, 

What is, 

When ordered, 

Under C. L. P. Act, 1852. . 838 
Statute of Jeofails 342 
Stet processus. 342 
Sue ; 348 
Suggestions, entry of, on the 

roll, 

Utility of, 

Mode of making . 348 
Summons and order . . 349 
Supersede . . 350 
Supersedeas . 350 
Taxing costs, 

Scale for . 355 
Term fee. $ . 359 
Testamentary causes 359 
Treble costs j . 365 
Uniformity of Process Act, 

Effect of, 

Extensions under C. L. P. Act, 

1852. . 373 

See also title ACTIONS AND 

Suits; title CRIMINAL Law, 
sub-title PROCEDURE; title 
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PrRocEDURE—continued. 
I. Practice—continued, 


JUDGMENTS, sub-title EXE- 
CUTION or; and title WBITS. 
II. Pleadings : 
Abatement, pleas in, 
Their nature, 
Their varieties, 
(1.) In civil proceedings, 


Bill of exceptions, 

Occasion for, 

Mode of tendering, 

Drawing up of, 

In nature of appeal, 

Abolition of . ß. 45 
Bill for discovery . . . 45 


(2.) In criminal proceedings, Bill of revivor . 2 Me Se AE 

Mode of pleading such pleas, Certainty in pleading, 

Order of pleading same, What is, 

Effect of pleading otherwise . 2 Certainty of issue . 54 
Abuttals, description by, Charging part of bill in ‘Chancery, 

(1.) In actions of trespass, What is 58 

83 In indictments . 5 Circuity of action, 
Admissions, Example of, 

What they are, Substitutes for, in modern times 62 

How made . 15 Cognisance, 
Aggravation, matter of, what is 18 Plea in action of replevin 66-67 
Aider by verdict, Collateral issue, 

What it is, What is, 

Principle justifying it, Example of, 

Limits to it, with examples . 19 Rule of evidence against. . . 67 
Alia enormia . . . 19-20 Colour, 
Amendment, What it was, 

What it is, Mode of giving, 


Cases for amendment, 
(A.) In civil cases, either 
(1.) by Common Law, or 
(2.) by Statute, 
a.) Pan of Amend- 
ents, 
G.) Stats. of Jeofails, 
(e.) C. L. P. Acts, 1852, 
1854, 1860, 
(B.) In criminal cases, either 
1.) By Common Law, or 
85 By Statute, 


(a.) Express colour, 
G.) Implied ve 
Abolition of . . 8 
Common bar, 
A plea, what was, 
Example of, 
Disuse of, reason for, 
Other names for a ee ee ee are | 
Common intendment, 
Meaning of, 
Bar to, what was 871 
Common intent, 


. 4, c. 64, mis- Certainty toa, what was . 71 
nomer, Common traverse . . 871 
11 & 12 Vict, c. 46, Conclusion to the country . 72 


variances, 
14 8 15 5 Viet. c. 100, 


Confession and avoidance, 
Plea of, what is, 


errors of description, Varieties of plea, 

Limit to amendments . 23-24 Effect of, 

Answer Examples of . . . . 78 

Usual defence to bill of complaint Continuando, 

in Chancery, - Trespass with . . 81 
tae to Common Law pae Counsel’s signature, 
85 26 Origin of, 
Asaigament of breaches, Utility of. 94-95 
What it is, Count, 
Pest of assigning . . . 34-35 Original meaning of, 
sa ea ent of errors, Present use of, 
t it is, Joinder of counts, 

Mode ofassigning . . 85 (a.) At Common Law, 
Averment 40 (d.) Under C. L. P. Act, 1852 95 
Avowry . . . 40 Counter-plea, 

Bill in Equity or Chancery, What is, 

Mode of instituting suit, Examples of , . . . 45 

What it consists of, Cross action or bill .... > 105 

Filing of, Cure by verdict, 

Varieties of, What is, 

Extension to Common Law . 45 Cases for . . . 106 
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PROCEDURE—continued, PROCEDURE—continued. 
II. Pleadings—continued, II. Pleadings—continued. 
Declaration, Middlesex, bill of. 238 
What is, Misjo inder 240 


Its parts, and their uses 111-112 
De Injuria, replication, 

Exact nature of, 

Abolition of, C. L. P. Act, 


1852. . . 113-114 
Demurrer, 
What it disputes, 
Varieties of, 


(1.) General,— ounds for, 
(2.) Special,—abolition of, 
C. L. P. Act, 1852, 

Form of, 

Demurring and pleading to- 

gether, 

Chancery, demurrer in, 

Grounds of, 
Form of, 

Effect of allowing, 

„ overruling . . 115 
Departure, 

What is 116 
Dilatory pleas, 

What are ° 0 0 
Double plea, 

What is, 

Why faulty, 

Pleading several pleas. . 
Et hoc paratus est verificare, 

Conclusion of certain pean 

What it amounted to, 

Under C. L. P. Act, 1852. 
Exceptions, 

To answer 148 
Exceptions, bill of . . . . 148 
Fictions, 

What they are, 

Object of using them, 

Examples of, 

Their place in the development 

of Law, 

Examples: from Roman Law 156-157 

Inducement, 


. 119 


- 124 


» 145 


What it is, 

Example of, 

Under C. I. P. Act, 1652. . 186 
Innuendo . . 189 
Insensibe . 190 
Intendment . . . 191 
Issuable plea, 

What is, 

When necessary . . 195 
Issue, 

Origin o.. 195 
Jeofaile, 

What is, 

Statutes of e a ° e ° 196 
Lay, to . 209 


Lessor of the plaintiff .. . 215 
Manner and form, 

Kind of traverse, 

Traversing substance . . 225 


Misnomer 
Mispleadin g 240 
Money counts. . . 242 
Negative pregnant, 

What is, 

Example of, e 

Fault in pleading . . . . 248 
New assignment, 

Nature of, 

Occasion for, 

Example of, 

Under C. L. P. Act, 1852 . 249 
Sa joinder, 


What is, 
Effect o.. 252 
Not guilty . . . 252 


Oyer of deeds and records, 

Necessity to make, 

Abolition f. . . 262 
Parol, 

Meaning of. . . . 264 
Parol demurrer, 


Partial abolition of . . 265 
Particulars of demand . . 265 
objections . . 265 

Payment of money into Court, 

Occasion for, 

Effect of, 

Under C. L. P. Act, 1852. 270 
Peremptory pleas, 

What are 273 
Per quod, 

Use of, 

Example of 276 
Petition in Chancery, 

Occasion for, 

(1.) In suit, 

(2.) Without suit . 277 
Plaint . E 2 
Plea. « 1 8 278 
Plead. . .. . . 278 
Pleading iseuably, 

What was, 

Necessity for 2278 
Pleading over. 279 
Pleadings, 

What are, 

Varieties of . . . . . 279 
Prayer of process . . 285 
Pregnancy, plea of . . . . 285 
Profert in Curia 22292 
Protestation, 

What was, 

Abolition of, 

In Chancery . 295 
Puis darrein continuance, 

What plea was, 

Occasion for, 

Under C. L. P. Act, 1852 296 
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II. Pleadings—continued. III. Trial, modes of, 
Rebutter . . . . 302 Battel, trial by, 
Rejoinder. . . . a 308 Its origin, 
Repleader, Its extinction . . . 44 
ceasion for . . 310 Certificate, trial by, 
Replication . . . 311 Occasion for, 
Review, Bill of, Example, 
Occasion for. 315 Its disuse . . . 54 
Revivor, Bill of, Jury, trial by, 
Occasion for . . . 316 History of, 
Scandal, (1.) Anglo-Saxon times, 
Under Jurisdiction Act, 1852, (2.) Anglo-Norman times, 
Under Judicature Ac, 1873 . 321 Present condition of law 202-203 
Scilicet . . e > > 321 Proviso, trial by, 
Severance, Case for, 
What is, Why so called, 
Example of . . . 330 Disuse of . . . 296 
Similiter, Record, trial by, 
What is, Case for, 
Varieties of, Mode of . . . 304 
: Under C. L. P. Act, 1852. 332 Testes, trial per 360 
Special demurrer . . 336 Trial, 
„ issues . . 336 Varieties of . . . . . 365 
„ pleader 3336 Wager of battle 381 
» pleading. . 336 Wager of law. . . . . 381 
Special traverse, See also title CRIMINAL Law, 
What is, sub-title PROCEDURE; title 
Occasion for, JURIES; and tit. POLICE 
Example of . . . 337 Law. 
State of facts . 340 | PUNISHMENTS, 
Stating part of bill in Chancery. 340 Amerciament, 
Supplemental bill, What it is, 
Nature of, | Moderated by Magna Charta . 24 
Occasion for, Attainder, 
Disuse of . . . . 32350 Effect of, 
Sur-rebutter 352 Abolished by 33 & 34 Vict. c. 23. 37 
Sur-rejoinder. . . . 352 Capital, 
Taliter processum est, What is, 
Nature oo... 354 What offences were once, 
Tender, plea of, arenow. . . . 52 
Requisites tio 3356 Condemnation money, 
Tendering issue, What was, 
Occasion for . 356 Why socalled . . . 73 
Traverse . 363 Contenement, 
Traverse of an indictment . . 363 The measure of punishment . 80-81 
a » Office. . . . 363 Corruption of blood, 
Traversing note, . Causes of, 
Nature of, Abolition of, 3& 4 Will. 4, c. 106 94 
Effect of, Cucking s tool.. 106 
Service of ß. 363-364 Mercy . . 2 « « 233 
Variances, Misericordia ... « 240 
Material or immaterial, Outlawry . . © e o « « 262 
(a.) In the parties, Paine, fort et dure . . 262 
(0.) In the consideration, Ransom, ä 2 e 3301 
(c.) In the promise. . 376 Reprieve . . s.. 312 
Venue, Respite. . . . ... o 8313 
What is, Torture, ‘ .. >» « 362 
Under Judicature Act, 1873 . 377 Wergild . . . «© 23385 
Verification, Whipping : ._ o 386 
Varieties of. 378 See also title CRIMINAL Law; and 
Videlicet, title PoLice Law. 
Use of, REAL PROPERTY Law, 


When material. . . 379 I. Estates: 
Virtute cujus. . . . . . 380 Nature of, and varieties of, 
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REAL. Property Law—continued. 
I. Estates—continued. 


Nature of, and varieties of— 
ued. 


Varieties of—continued. 


contin Words creating, 
Ancient demesne, (a.) In deed, 

What is, G.) In will, 

Nature of, Alienation of, 


Three varieties of tenants i in, 
Mode of ascertaining what is, 


(2. Estate pur autre vie, 
Devolution of, 


Privileges of tenants in, (a.) At Common Law, 
Enfranchisement of . 24-25 (.) Under statutes, 

Base fee, (3.) Estate tail, 

What is, (4.) Estate in fee simple 
Examples of, 141-142 
Limited sense of . . . 43-44 Estate tail, 

Borough English, What is, 

What is, History of, ` 
Reason for, (a.) In its growth, 
Limits to 49 (D.) In its decline, 

Burgage tenure, . Modern method of perpetuat- 
What it is, ing 1143-144 
Terms of.. 50 Estate tail in personal estate, 

ä What it amounts to 144 

hat are, Estate tail quasi, 
Growth of certainty of tenure What it is, 

in, How created, 

(1.) Reign of Edw. I., Points in which it differs from 

(2) 5 Edw. III., estate tail, 

(3.) 1 Edw. IV., Points in which it resembles 
Present incidents of, zaanmnme . . . . 144 
Effect of admittance, fee „ 154 
Varieties of estate in, Fee simple e 154 
Liability for debts of owner, Fee tail 154 

(a.) Barin his life, Feud ; 154 

(5.) After af bis death, Folk- land, 

Seizure quousque, What was, 
Enfranchisement of, How distinguished from boc- 

(a.) Voluntary, under 4 & 5 land . 159 

Vict. c. 35, Frankalmoign . ... =. 161 

G.) Compulsory, under Acts Frank marriage 161 

1852 and 1858. 91 Freehold, 

Cornage, . Definition of . . . . . 169 
Tenure by, what was. . 92 Gavelkind 171 

Cornwall, Duchy of, Grand serjeanty . . . 173 
Tenurein . 92 Implication, 

Curtesy of England, tenant by, tates by . . . 181 
What constitutes, Joint tenants. . . . 198 
Unaffected by M. W. P. Act, Jointure, 

1870. 1107 What is, 

customary tenants, Under Statute of Uses 198 
Who are .» 107 Life estate . 218 

Demesne lands, Life renrt. 2218 
What were, Limit, 

Ancient, Words of limitation 218 
Divisions of . . . 114 Limitation of estates. 218-219 
Dower, Lineal descent . . . 220 
(a.) Case of widows married Manor, 
before 1st Jan. 1834, Content of. . . . 226 
.) Case of widows married Parceners. . . . 2864 
after that date. . 124 Parcenery. . .. . . 264 


Estates, 
Distinguished from 


Particular estate „„ 265 


owner- Petty serjeanty . . . . . 277 

ship, Portioner. . . » 281 
Varieties of, Precipe, tenant tothe . . . 284 
(l.) Estate for life, Pro indiviso . . . >. . 293 


d 2 


hi 


a 


: TABLE OF CONTENTS. 


PAGE 


REAL PROPERTY LAW continued. 


I. Estates, varieties of continued. 


Protector, 
Under 3 & 4 Wm. 4, c. 74, 
(a.) Usual cases, 
G.) Exceptional m 
Discretion of . . 294 
Pur autre vie. . . . 297 
Qualified fes. 297 
Que estate 298 
Real representative . . . . 302 
Remainder, 
Definition of, 
Example of, 
Varieties of, 
(1.) Vested,—Definition of, 
(2.) Contingent, Definition of 308 


Reputed manor . . . 312 
Reveland. . . . 315 
Reversion, 
What is, 


Exampleof . . . . . 315 
Reversionary interests 315 
Seignior . . . . 2324 
Serjeanty, 

Varieties of, 

Examples of . . 2326 
Socage, 

at tenure was, 

Varieties of . . 334 
Socagers . . . 334 
Sole tenant. . . 835 
Special occupant. . . . . 336 


Sufferance, i 

Tenant alt. . . 348 
Tail, 

Varieties of, 

In copyholds, 

In personal estate . . 353 
Tenant . . ... . > 355 


Tenants in common . . 356 
Tenant by the curtesy . . . 356 
„ at sufferance . . . . 356 
„ at will . . . 356 
„ in tail 356 
Tenant in tail after possibility of 
issue extinct . >. 
Tenant in tail ex provisione viri. 356 
Tenant to the præcipe . . . 356 
Tenure, 
Nature of, 
Universality of, 
Varieties ob. 357 
Tenure of land, 
Sy. In Anglo-Saxon times, 
(2.) In Anglo-Norman times . 358 
Terre-tenant. . . . 359 
Under lease . . 373 
Will, estate alt. 3386 
Years, leases for 4391 


II. Interests, 


Advowson, 
Definition of 
Varieties of, being either, 
(1.) Appendant, which are, or, 
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Advowson, varieties of—contd. 
(2.) In gross, which are, 
Varieties of, being further, 
either, 
(1.) Presentative, which are, 


or, 
(2.) Collative, which are, or, 
(3.) Donative, which are, 
Varieties of, being, lastly, either, 
(1.) Advowsons of rectories, 
their history, or, 
(2.) Advowsons of vicarages, 
their history . 17 
Appendant, 
What hereditaments are, 
Characteristics of, 
Examples, common, 
advowson, l 
Cannot be re-annexed . . 27-28 
Appurtenant, 
What hereditaments are, 
Characteristics of . . 31 
Attendant terms, 
What are, 
Under Satisfied Terms Act (8 
& 9 Vict. c. 112) . . 37 
Chase, 
How distinguished from forest, 


park. 59 

Commutation of tithes . . 72 
Co-parceners, 
Who are, 


Varieties of, 

83 At Common Law, 

b.) By custom. . 91 
rody, 
A species of personal here- 


ditament 92 
Corporeal hereditaments. . . 93 
Dignities 118 


Far 153 
Ferry. g 1154 
Fishery, 

Varieties of, 

(a.) Free, 

(O.) Several. 158 
Franchise, 

What is, 

Examples ß. . . 161 
Heir-looms, 

What are, 

Delivery up of, in Equity . 176 
Interesse termini „ fe 192 
Interest t 192 
Knight’s fee . . . 205 
Knight’s service. . . . . 205 


Landlord . . .. « 206 
Landlord and tenant, 
Law of .. . 206 


Land-tax . . . . 205 
Presentation 286 
Private way . . . 2290 
Tenement e.g? te. e 
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ReaL Property Law—continued. 
II. Interests—continued. 
Term, 
Quality of, 
Varieties of, 
Uses of, 
Satisfied . . . . 
Tithes, 
Varieties off. 361 
Turnpike roads, 
What are, 
Statutes regarding, 
Remedies for obstruction of 
Vested interest, 
What is, 
Quality of. . . 
See also title RENTS. 
III. Rights, 
Chattels, 
What are real, 
Some are moveable, some im- 
moveable . . 59-60 
Common, right of, 
What it is, 
Varieties of, 
C1.) Pasture, with sub-va- 
rieties of, 
(2.) Piscary, 
(3.) Estovers, 
(4.) Turbary, 
Acquisition of, 
Remedies for disturbance of, 


. 373 


. 378 


Extinguishment of. . 70-71 
Easements . . . . 126-130 
Emblements, 

What they are, 


Persons having right to, 

Persons having no right to . 136 
Estovers, 

Derivation of word, 

Varieties of, 

(1.) House-bote, 

(2.) Plough-bote, 

(3.) Hay-bote . . 144 
Faldage . . «© « 1153 
Fixtures, 

Rule of law of, 
Agricultural class of, 
Mitigations of law, 
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Constitution of, 


Jurisdiction of. . 365 
Tuteur officieunn . . 373 
Tuteur subrogé . . . 373 
Usage 374 
Usufr uit 375 
Viagòre, rente 378 

III. In Roman Law: 
Accessio, 

Meaning of maxim Accessio 

cedit principali,” 

Application of same maxim, 

(1.) To law of fixtures, 
(2.) To general law, 

Varieties o. 6 
Adjudicatio 12 
Aguati. . 18 
Alluvio ee k i 22 
Civil IW 63 
Confusio om >’ 78 
Emphyteusis, 

Its equivalent in English 

Law, 
Rights of emphyteutica- 
rius . . « . 1136 
Fideicommissarius, 

Equivalent in English Law 157 
Fidejussor, 

t he was, 

How distinguished from fide- 

promissor and sponsor, 

His right to recoupment, 

His want of right to contri- 

bution. . 157 
Fiduciary . . 157 
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III. In Roman Law continued. 


Gestio pro hærede, 
What is 
Hypotheca, 
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. 172 


Its e in English 


How distinguished from 
180 


pigaus . . . 
. Usucapio, 

Its nature, 

Its effect, 


Its equivalent in English 
. . 375 
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TORTS, 

(A.) Generally considered : 
Tort, 


Nature of, 
Varieties of, 
(1.) Nonfeasance, 
(2.) Misfeasance, 
(3.) Malfeasance, 
Actions for 
Tort-feasor. . . 
Wrong 
(B.) Particularly considered: 
I. To real property, 


Abatement of possession 2 


Clausum fregit, 
Tres s 

8 
What is, 
Remedy for . 

Deforcement, 
What is, 


108 


How distinguished from 


intrusion, 


How distinguished from 


disseisin, 


How distinguished from 


abatement . 
Detainer . . 
Discontinuance, 
Causes of 
a Disseisin, 

l What is, 
Requisites to, 
Remedy for. 

Disturbance, 
What is, 
Varieties of. . 

Eviction, 

What is, 


. 113 


. 117 


119 


. 120 


122 


Covenant for quiet en- 


joy ment, 


What amounts to an 
. 145 
. 194 


eviction . 
Intrusion 
Purpresture 

isse iin 
Slander of title. 
Subtraction, 

Varieties of, 
(1.) Suit, 
(2.) Tithes, 


297 


. 306 
. 334 
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(B.) Particularly considered—contd. 
I, To real property—continued. — 
Subtraction, varieties of— 
continued, 
(3.) Conjugal rights, 
(4.) Legacies, 
(5.) Church rates . 
Trespass, 
Ground of action 
Usurpation of advowson . 
II. To personal property : 
Accidental death, 
Compensation "for, under 


Lord Campbell's Act, 

Procedure under same 
Act, 

Procedure under Amend- 
ment Act (27 & 28 Vict. 
5 9595 e ne ae 

Adultery, l 
What it is, 


Its two varieties, 
Rights of husband, upon 
adultery of wife, 
Rights of wife, upon adul- 
tery of husband . . 
Animals, 
With cat ee 


Campbells (le (Lord) Act, 

Compensation for acci- 
dents causing death, 

How death must have re- 
sulted, 

For whose benefit com- 
pensation is given, 

Persons to sue, 

Time for suing, 

Appointment of arbitra- 
tor, 

Damages purely compen- 
satory . ry a e 0 


Selling diseased . „ 
Conversion, 
Gist of action of trover . 
Criminal conversation, 
Petition in lieu of, for 
damages 
Damages, 
What are, 
Rule in contract and in tort, 
Variet ies of, 
(1.) Nominal, 
(2.) Sabstantial, 
(a.) Unliquidated, 
(.) Liquidated, 
(aa.) Being a pe- 
nalty, 
(G.) Not being a 
penalty, 
(3.) General, 
(4.) Special, 
Mode of pleading, 
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(B.) Particularly considered—conéd. 


II. To personal property—cont, 
Damages, varieties of—conid, 
(5.) Direct, 
(6.) Remote, 
Rule limiting reco- 
very of. . 108-109 
Damnum absque injurit, 
What is, 
Not actionable, 
Examples of . . 109 
Deceit, 
Writof . . . 111 
Devastavit, 
By executor or adminis- 
trator . . . . . 118 


£8, 
Without proof of scien- 
ter 


0 a e e 0 123 
Escape, 

Definition of, 
Varieties of, 

(a.) Negligent, 

G.) Voluntary, 
Remedy for, 
Effect of 32 & 33 vict. 

c. 2 » 140 
Extortion . . 151 
False representation . 153 
Seduction, 

Ground of action, 


Damages for . . 323 
pass. 
Ground of action 
III. To the person, including repu- 
tation: 


Assault and battery . . 34 
Batter. 44 
Defamation. . . 113 
Do 


gs, 

Proof of scienter . . . 123 
False imprisonment, 

Requisites to action for. 153 
Libel, 
Functions of judge and 


jury, 
(1.) Formerly, 
(2.) At present . 217 
Malicious prosecution, 
Requisites to verdict for. 224 


Misfeasance, 
Distinguished from non- 
feasance, 
Six Carpenters’ case . . 240 
Negligence, 
When a ground of action, 
Mode of judging, 


Where contributory . . 248 
Non-feasance . . 252 
Nuisance, 

What is, 

Varieties of, 

Remedies for . . 257 
Ousted . . . 2861 
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Rescous . . . 3313 
Scienter. . . 321 
Slander . . . 334 
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WILLS, 
I. Testamentary instruments: 
Codicil, 

What it is, 

Execution and attestation of, 

In Roman Law . . . 66 
Nuncupative wills, 

Mode of making, 

Under Statute of Frauds, 

Since New Wills Acts. . 258 
Testament. 359 
Testat oer 360 
Wills, 

Under New Wills Act (1 Vict. 
c. 26), 
(1.) What property passes, 
(2.) Capacity of testators, 
(3.) Formal requisites, 
(4.) Capacity of witnesses, 
(5.) Revocation of will, 
63 Operation of will . 386-388 
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DEVIBES ; REAL PRO- 


PERTY Law. 
II. Construction of, 
Interpretation, 
Rules of . . . . 192-193 
Wills, 
Under New Wills Act (1 Vict. 
c. 26), 


(1.) What property passes, 
(2.) Date from which will 
operates, 


(4.) Meaning of word 
«“ land,” 
(5.) Exercise of powers, 
3 Quantity of estate, 
(7.) “ „Dying without 
issue . .386-388 
WRITS, 
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Assise., s «© 23835 
Writ, 
What it is, 
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Abolition of original, 
real and mixed . 390 
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Assise of darrein presentment . 36 
„ mort d’ancestor . . 36 
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Assistance, writ of . . . 36 


Averiis captis in withernam, 


writ of, 
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Its use 52 
ws we ad audiendum judicium, 

a . 52 
ias al satisfaciendum, 
hat it is, 


Time for issuing . , . . 52 

Capias in withernam, 

ion for . . 52 
Capias utlagatum . . . . 52 
Casu consimili, writ of, 

For whom granted, 

Under what statute . . . 53 
Cautione admittendé, 

Its use in ecclesiastical im- 

prisonm ent.. 53 
5 

turn to writ of capias. . 54 
Certiorari, 

Writ of, 

Occasions for. . . 54 
Cessavit, 

Writ of, 

Where insufficient distress, 

Where services neglected, 

Modern substitute for 54-55 
Close rolls and close writs, 

What they are . 66 
Communia placita non tenenda 

in scaccario . . . . . 72 
Cosenage, 

Writ of, occasion for. . 94 
Cui ante divortium . . . . 106 
Cui i in vita 0 ° * e e 106 
Customs and services, 

Writ of, 
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Dedimus potestatem . . . 112 
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was 1116 


Writof , . . . 
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Distringas, 

Writ of, abolished . . . 122 
Distringas juratores, 
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II. Varieties of continued. 


Odio et atia . 


Entry ad terminum qui prete- 
riit . . 138 
Entry in casu proviso . . 138 
Entry in consimili casu. . . 138 
Error, writ of, 
What is, 
Grounds of, 
(a.) Error of fact, 
(b.) Error of law, 
Grounds must be substantial, 
Time for, 
Mode of bringing, 
Alterations by Judicature Act, 
1873. 140 
Escheat, 


Writ of. 1149 
Estrepement, writ of . . 145 
Excommunicato capiendo, 

Writ of, its use, 

Desuetude of . 149 
Execution, writ of . . 149 
Eztentt.. 151 
Formedon, 

Writ of, and varieties of 160-161 
Habeas corpus, 

Writ of, 

Right to writ of, 

(a.) At Common Law, 
(5.) Under statutes, 

How obtained, 

Different objects of, 

Habeas corpus ad ‘testifican- 

dum, 

Habeas corpus ad satisfacien- 

dum, 

Substitute for latter under 

C. L. P. Act, 1852 174 
Habeas corpus juratorum, 

Its object, 

Its abolition . . . 174 
Habere facias possessionem 

Its object . . . 174 
Homine replegiando, 

Writ of, 

Uses of . . . 177 
Inquiry, writ of . . . . 190 
Judicial writs, 

What are, 
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ginas. 200 
Juris utrum . . 201 
Latitat . . . . 208 
Leproso amovendo . . . . 215 
Levari facias . . 216 
Mesne, writ of . 236 
Mort d’ancestor. . - . 243 
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Uses of, 

Burden of proof on . . 247 
Ne exeat regno . . 248 
Novel disseisin . . . 2057 
Nuper obiit . . . . 2258 

. 259 
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Peremptory writ, 

Cases for 
Per que servitia . . . . 
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Procedendo . . T 
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Nature of writ, 
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Rationabilibus divisis . . 
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„ molendinum, writ of 
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Example of . . . 


PAQE 


=, rey — - as 


TABLE OF CONTENTS. 


PAGE 
Wrirs—continued. 
II. Varieties of—continued. 
Subpena, 


Invention of, 

Partial abolition of, 

Two modern uses of 
Summons, writ of, 

Varieties of, 

Under Judicature Act, 1873 349 
Supplicavit . e. « . 350 
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I. Common Law. 
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1 vol. 
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vol. 
„ Real Property, 1 vol. 
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Distrators, 2 vols, 
eae Landlord and Tenant, 
1 vol. 
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vol. 

Crabb’s Conveyancing, 2 vols. 

Davidson's Conveyancing, 8 vols. 

Frend and Ware’s Railway Prece- 
dents, 1 vol. 
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vol. 


IV. CONSTITUTIONAL Law. 


Broom’s Constitutional Law, 1 vol. 
Blackstone’s Commentaries, 4 vols. 
Forsyth’s Constitutional Law, 1 vol. 
Hallam’s Middle Ages, 3 vols. 
„ Constitutional History, 3 
vols. 
May's Constitutional History, 3 vols. 
„ Parliamentary Practice, 1 vol. 
Stubb’s Constitutional History. 
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Austin’s Jurisprudence, 2 vols. 
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Brown’s Savigny on Obligations, 1 vol. 
Gaius’ Commentaries, 1 vol. 
Justinian’s Institutes, 1 vol. 

j Digest and Code, &c., 8 

vols. 

Ortolan’s Justinian, 3 vols. 


VI. INTERNATIONAL Law, 


Clarke on Extradition, 1 vol. 

Guthrie’s Savigny’s Private Inter- 
national Law, 1 vol. 

Ortolan’s Diplomatie de la Mer, 2 vols. 

Westlake’s Private International Law, 
1 vol. 

Wharton’s International Law, 1 vol. 

Wheaton’s International Law, 1 vol. 

1 History of same, 1 vol. 
Wolsey's International Law, 1 vol. 


VII. GENERAL DIGESTS AND REPERTORIES. 


Blackstone’s Commentaries, 4 vols. 
Chitty’s Equity Index, 4 vols. 

» Statutes, 4 vols. 
Clark’s House of Lords Digest, 1 vol. 
Coke’s Institutes, 6 vols. 

„ Reports, 6 vols. 
Cruise’s Digest, 6 vols. 
Harrison's Digest, by Fisher, 5 vols. 
Justinian’s Digest, Code, &c., 
Law Reports’ Digest. 
Williams’ Saunder’s Reports, 2 vols. 


A NEW LAW DICTIONARY. 


ABANDONMENT. This is n word of 
very general application, and bears in every 
instance of ita use its natural or popular 
meaning. Thus, the abandonment of chil- 
dren, or their desertion and exposure, for 
the law as to which see R. v. Falkingham 
(L. R. 1 C. C. R. 222); also, the abandon- 
ment of a distress or of an execution, for 
the law as to which see titles Distress and 
Exxcrriom; also, the abandonment of the 
excess of a claim in order to give jurisdic- 
tion to the County Court, for the law as to 
which see COUNTY COURT JURISvICTION,— 
are so many uses of the word. For Abandon- 
ment in the law of Marine Insurance, see 
title MARINE INSURANCE; and seo also two 
following titles. 


ABANDONMENT OF LEGAL PROCEED- 
INGS. Such abandonment may either be 
voluntary, where the plaintiff does it of his 
own accord, or com ry, where the defen- 
dant compels him either to abandon or to 
continue his action. The plaintiff may not 
voluntarily abandon his action, even al- 
though adverse, without first satisfying the 
defendant his costs (Pugh v. Kerr, 5 M. & 
W. 164). Under the C. L. P. Act, 1854, 
the application of the defendant to compel 
an abandonment is to be made on summons, 
s. 92. In case the plaintiff voluntarily 
abandons his action, he should give prompt 
not ice thereof to the defendant, in order to 
save further coste. See Pugh v. Kerr, supra. 


ABANDONMENT OF RAILWAYS. See 
Abandonment of Railways Act, 1850 (13 & 
14 Vict. c. 83), and the other Acts in Go- 
defroi and Shortt’s Law of Railway Com- 
panies. 


ABATEMENT OF ACTIONS AND SUITS. 
As applied to actions or suits, this word 
denotes that for some cause or other the 
suit is become defective, and can no longer 
be proceeded with until such defect is re- 
moved. Various provisions have been made 
by recent statutes preventing or remedying 
such abatements, —of these provisions the 
principal are the following :— 

1. C. L. P. Act, 1852, ss. 135-140, where 
the death of parties is or (but for that Act) 
would ha ve been the cause of the abatement. 


ABATEMENT OF ACTIONS AND SUITS 
continued. 


2. O. L. P. Act, 1852, s. 141, where the 


marriage of a feme sole (party) is, or (but 


for that Act) would have been, the cause. 
3. Bankruptcy Act, 1869, s. 80, for the 
case of bankruptcy, and— 
4. Chancery Jurisdiction Amendment 
Act, 1852 (15 & 16 Vict. c. 86), s. 52, which 
enacts that upon any suit becoming abated 


. by death, marriage, or otherwise, or defec- 


tive by reason of some change or trans- 
mission of interest or liability, it shall not 
be necessary to exhibit any bill of revivor 
or supplemental bill in order to obtain the 
usual order to revive such suit, or the usual 
or necessary decree to carry on the proceed- 
ings; but an order to the effect of the usual 
order to revive or of the usual supplemental 
decree may be obtained as of course upon 
an allegation of the abatement of such suit, 
or of the same having become defective, and 
of the change or transmission of interest or 
liability, such order to be served upon the 
successors in interest or liability, and (when 
the same is served, to have the effect of 
rendering such successors parties to the 
abated suit, with liberty nevertheless to 
discharge the order for sufficient cause as- 
signed. 


ABATEMENT OF NUISANCE. In the 
case of a public nuisance the party abating 
tame must have sustained some particular or 
special damage from it, i. e., some damage 
other than and besides the general incon- 
venience sustained by the public at large 
(Mayor of Colchester v. Brook, 7 Q. B. 339); 
but in the cuse of a private nuisance the 
party prejudiced may at once abate same 
( Lonsdale (Earl) v. Nelson, 2 B. & C. 302). 
However, the abatement must be made with- 
out any breach of the peace, and also with- 
out doing any unnecessary damage (Roberts 
v. Rose, 4 H. L. C. 163). Under the sta- 
tute 18 & 19 Vict. c. 121, and the other Acts 
relative to the preservation of the public 
health, local authorities and their officers 
may abate nuisances in the manner men- 
tioned in the Acts. 

See also title NUISANCE. z 


ABATEMENT OF POSSESSION. Thisis 


that species of injury to real property which 
is committed when a stranger, upon the 
death of an owner in fee, enters upon and 
takes possession of the land in exclusion of 
the heir or devisee of such deceased owner. 
See also titles DissEIsIn ; INTRUSION. 


ABATEMENT OF RENT. This is an 
agreement to accept a less sum for rent 
than that comprised in the original agree- 
ment. No parol agreement to make such 


an abatement is binding. Levinge v. 
O’Brien, 4 Ir. Jur. 22. 
ABATEMENT OF WRIT. This is the 


defeat or overthrow of a writ. Thus, in 
stat. 11 Hen. 6, c. 2, the words are, that the 
justices shall cause the said writ to be 
abated and quashed, So in Staundf. P. C. 
148, it is said that an appeal shall abate 
and be defeated by reason of covin or 
deceit. 


ABATEMENT, PLEAS IN. These pleas, 
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ABATEMENT, PLEAS IN—continued. 
misnomer, or addition, but the same shall 
be amended if the Court is satisfied by 
affidavit of the true name or description. 
See Rex v. Shakspeare, 10 East, 83. 

uch as pleas in abatement are 
odious, they must be certain to every in- 


| tent (2 Wms. Saund. 620), and must go so 
far as to specify the true mode of procedure 


which are also called dilatory pleas, be- 


cause they delay for the time the further 


progress of the suit, or action, or prosecu- ` 


tion, are pleas of some matter not material 
to the merits of the proceeding, but techni- 
cally necessary or proper; and as such 
they are opposed to pleas in bar or per- 
emptory pleas. They occur either in civil 
or in criminal proceedings. 
I. In civil proceedings,—They are the 
following :— 
(I.) To the jurisdiction of the Court; 
(2.) To the person of the plaintiff; 
as that (a) he is an outlaw; 
or 8 an alien; 
or (e) an excommunicated 


person; 
or (d) an attainted person, 
and such like; 
(3.) To the person of the defendant: 
as that (a) he is privileged ; 
or (b) misnamed (mis- 


nomer) ; 
or (c) misdescribed (addi- 
tion); 


0 0 
(4.) To the writ and action, and for- 
merly— 
(5.) On account of certain events 
happening, namely,— 

(a.) The demise of the sovereign, 
corrected by 1 Edw. 6, c. 7, 
and other subsequent sta- 
tutes; ' 

(6.) The marriage 155 the i cor- 

(c.) The death parties} rected 

by C. L. P. Act, 1852, and 
Chancery Jurisdiction Act, 
1852. 

II. In criminal proceedings, they are, 
generally speaking, the same; but under 
the stutute 7 Geo. 4, c. 64, s. 19, no indict- 
ment or information is to be abated for 


(Evans v. Stevens, 4 T. R. 227); and the 
same rule holds good in criminal cascs also 


(O'Connell v. Reg. (in error), 11 Cl. & F. 


155). And so a plea in abatement for 
non-joinder of defendants should mention 
all the co-defendants who are not joined 
(Crellin v. Calvert, 1t M. & W. 11). Every 
such plea must also be verified by affidavit 
(4 & 5 Anne, c. 16, s. 11), otherwise the 
e may sign judgment (Poole v. 

embrey, 1 Dowl. 692); and such affidavit 
must be delivered with the plea, unless an 
extension of time be granted. The time 
for pleading is also very limited, being four 
days after declaration. Ryland v. Worm- 
wald, 5 Dowl. 581. 

Upon issue joined on a plea in abate- 
ment, the judgment, when for the plaintiff, 
may be of either of two kinds, namely,— 

(1.) Final, as when the issue is an issue 

of fact; 

(2.) Respondeat ouster, as when the 

issue is one of law. 

Large powers of amendment are, how- 
ever, now given by the C. L. P. Acts, 1852 
and 1854, in cases of the non-joinder or 
mis-joinder of parties; for which see titles 

OINDER and NoN-JOINDER. 

Pleas penan y whether in bar or in 
abatement, must be pleaded in the follow- 
ing order. which is invariable, namely, — 

(i.) To the juriadiction ; 

(ii.) In abatement, 

(a.) To the person (1) of the plaintiff, 
or (2) of the defendant, 
G.) To the count, 
(c) To the writ; 
(iii.) In bar of the action. 

Pleading a plea in any one of these 
classes is a waiver of the right to plead in 
any of the preceding classes. 

See also title PLEA ix BAR. 


ABBAT, called also Abbot, was a spiritual 
lord, and an abbacy was the lordship with 
the revenues thereof and the spiritual 
duties attaching thereto. In England, 
abbats were either elective or presenta- 
tive; and again some abbats were mitred, 
having episcopal authority, and not being 
themselves subject to the jurisdiction of 
any diocesan, but others were unmitred, 
and were subject to such jurisdiction. 
The mitred abbats alone were lords of par- 
liament. It is supposed that there were 
twenty-seven such parliamentary abbats. 
All the abbacies are supposed to have been 
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ABBAT—continued. 
founded between 602 and 1133. An abbat 
together with his monks formed a convent, 
and were a corporation. By statute 27 
Hen. 8, c. 28, the lesser monasteries were 
abolished, and by statute 31 Hen. 8, c. 18, 
the larger ones were dissolved also. 


ABDICATION. This is a renunciation 
of office by some magistrate or other per- 
son in office before the natural expiration 
thereof. Such a renunciation differs from 
a resignation of office, being usually pure 
and simple, whereas resignation is com- 
monly in favour of some particular succes- 
sor. James II. was considered to have 
abdicated the Crown in 1688, 


ABDUCTION. This word is commonly 


used of the criminal offence of carrying off 


females on account of their fortunes. See 
statute 9 Geo. 4, o. 81: but the law is now 
comprised in 24 & 25 Vict. c. 100, sa. 53-4. 
And by the same statute (24 & 25 Vict. 
c. 100), s. 55, the unlawfully taking away 
any unmarried female under the age of 
sixteen years out of the possession and 
against the will of her parents or guardian 
is a misdemeanour; and under s. 56 of the 
same Act the like offence in respect of an 
unmarried female under the age of fourteen 
years is a felony. 


ABETTORS: Ses title AmeRs AND 
ABETTOBS. 


ABEYANCE. This word as applied to 
real property, whether estates or dignities, 
denotes that the same are in expectation, 
remembrance, or intendment of the law. 
Abeyance is said to be of two sorts, being 
either—(1) Abeyance of the fee simple, or 
(2) Abeyance of the freehold. The first 


is where there is an actual estate of free- | 
hold in esse, but the right to the fee simple 


is suspended, and is to revive upon the 
happening of some event; e.g. in the case 
of a lease to A. for life, remainder to the 
right heirs of B. who is alive, the fee 
simple is in abeyance until B. dies (Co. 
Litt. 342 b.) Similarly, during the incum- 
bency of each successive incumbent of a 
church, he having only a freehold interest 
therein, the fee simple is in abeyance 
(Litt. § 644-6.) The second was of abey- 
ance, i e. an abeyance of the freehold itself, 
occurs on the death of an incumbent, and 
until the appointment of his successor 
(Litt. s. 647.) But saving this one case, the 
freehold is never in abeyance, and cannot 
possibly be so. 

It was customary in speaking of a thing 
in abeyance to say that it was “in nubi- 
bus” (which was rather a profane expres- 
sion), or in gremio legis” (Carter v. 
Barnardiston, 1 P. Wms. 516), the latter 


ABEYANCE—continued. 
pariso denoting that the fee simple or 
reehold which was in abeyance was mean- 
ae under the care or protection of the 

w. 

There is no abeyance either of the fee 
simple or of the freehold in the case of 
conveyances operating under the Statute 
of Uses, for in these what is not given 
away remains in the grantor until it is so 
given. 


ABILITY TO PAY. Before any one 
may be imprisoned at the present day under 
the 32 & 33 Vict. o. 62 (The Debtors Act, 
1869), it is necessary (subject to the excep- 
tions mentioned in s.4 of the Act), that 
the debtor should have had since the date 
of the order or judgment the means to 
pay the sum in respect of which he has 
made default, s. 5 of the Act being sub- 
stituted for ss, 98 and 99 of the County 
Court Act, 1846. Moreover, no imprison- 
ment under this section is to operate as a 
satisfaction or extinguishment of any debt 
or demand, or cause of action, or to de- 
prive any person of any right to take out 
execution against the lands or goods of 
the person imprisoned. 


ABJURATION. This is a foreswearing 
or renouncing upon oath. To abjure the 
realm was to take an oath to quit it for 
ever, and such abjuring persons were and 
are civilly dead. So also to abjure the 
Pretender was to take an oath disclaiming 
all allegiance or obedience to him. The 
oath of abjuration is a natural issue from 
the duty of allegiance, but, apparently, was 
not devised until after the Revolution of 
1688, when the 7 & 8 Will. 3, c. 27, first 
imposed it in respect of temporal sove- 
reigns at least. (See title PRÆMUNIRE, as 
to spiritual sovereigns.) More recently 
the oath of abjuration has been wrapped 
up in the oath of allegiance prescribed by 
the 21 & 22 Vict. c. 48, s. 1, which is 
in these words: “I, A. B., do swear that 
I will be faithful and bear true allegiance 
to Her Majesty Queen Victoria, &c., and I 
do faithfully promise to maintain, &c.” 
the succession to the Crown as settled by 
the Act of Settlement, 1701 (12 & 13 
Will. 3, c. 2), “hereby utterly renouncing 
and abjuring any obedience or allegiance 
unto any other person claiming or pre- 
tending a right to the Crown of this realm; 
and I do declare that no foreign prince, 
person, prelate, state, or potentate, hath 
or ought to have any jurisdiction, power, 
superiority, pre-eminence, or authority, 
ecclesiastical or spiritual, within this 
realm.” Under the Naturalization Act, 
1870 (33 & 34 Vict. c. 14), s. 9, the 
oath of allegiance leaves out the words of 
abjuration, being merely an ss a of 


ABJURATION— continued. 
the positive duty of allegiance to the 
Queen. 

Formerly, i. e., in the time of Edward 
the Confessor, and the other succeeding 
sovereigns, down to the reign of James I., 
if a person committed a felony he might 
obtuin sanctuary in a church or church- 
yard; and there on confession of the crime. 
he might abjure the realm. But this 
privilege, growing into an abuso. the thing 
was abolished by 21 Juc. 1, c. 28, since 
which statute this kind of abjurution has 
ceased. 2 Inst. 629. 


ABORTION. Under the statute 24 & 
25 Vict. c. 100, s. 58, any woman being 
with child who with intent to procure her 
owl miscarriage, unlawfully administers 
to herself any poison, or uses any instru- 
ment with the like intent, and any person 
other than the woman doing for her the 
like (whether or not the woman is with 
ao is guilty of felony : and by s. 59, 

e person supplying such poison or in- 
. Sit Envwiedso of the intended 
unlawful use thereof, is guilty of a misde- 
meanour. For the complete commission of 
this offence, the earlier statutes of 43 Geo. 
3, c. 58, and 9 Geo. 4, c. 31, s. 14, had 
required that the woman should be quick 
with child; but that is no longer a re- 

uisite. R. v. Goodhall, 2 C. & K. 293; 

v. Isaacs, 9 Cox, C. C. 228; Arch. Crim. 
Pl. and Evid. 711. 


ABRIDGMENT. That is an epitome. 
The principal abridgments of the law are 
the following :-— 

1516. Fitzherbert’s Abridgment, going 

down to 21 Henry VII. 
1568. Brookes Grand Abridgment,” 
going down to Elizabeth. 
Statham’s Abridgment, going 
down to Henry VI. 

1762. Comyns’ Digest. 

1786-51. Bucon’s Abridgment. 

1741-51. Viner's Abridgment. 

1° 99-1806, with Supplement. 

1853. re Equity Index, 8rd Ed.; 

a 


n 
1870. Harrison’s Digest, by Fisher. 


ABSCONDING DEBTOR. Under the 
Debtors Act, 1869 (32 & 33 Vict. c. 62), 
s. 12, a bankrupt or = rater ie debtor, 
who either after or within four months 
before the commencement of the bank- 
ruptcy or liquidation, quits England, and 
wrongfully takes with him property to the 
amount of £20 or upwards, is guilty of 
felony. And under the statute 33 & 34 
Vict. c. 76, intituled The Absconding 
Debtors Act, 1870,” such a debtor may be 
arrested, notwithstanding the abolition of 
arrest on mesne process by the Debtors 
Act, 1869 (32 & 83 Vict. c. 62), s. 6. 
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ABSENCE. In French law, where a 
person has abscnted himself from his resi- 
dence and domicile for four ycars, and 
nothing has meunwhile been heard of 
him, a declaration of absence may be 
obtained against him (la declaration 
d absence), one year after the parties have 
applied for same, failing the success of the 
inquiries for him that are officially direct: d 
upon such application. The effect of such 
a declaration is to put his next of kin 
(heritiers présomptifs), into possession of 
his property, they giving security, and 
distributing the property according tu the 
will of the absent person, or (in the case 
of intestacy), according to law. In case 
the absentee returns home, the next of kin 
are accountable to bim, and return him a 
fifth part of the income if he returns before 
fifteen years, and one-tenth part if after 
fifteen years and before thirty: if after 
thirty, they return no part at all, and 
cease to be accountable, their security 
being discharged. The consort of such 
an absentee may re-marry, and the second 
marriage is not impeachable excepting by 
the ubsentee (personally). 


G HIMSELF. This conduct, 
if done with the intention of avoiding 
one’s creditors, is an act of bankruptcy 
sufficient to found an adjudication of 
bankruptcy within the meaning of tho 
Bankruptcy Act, 1869, s. 6. 


ABSQUE HOC (without this). These 
were formal words made use of in the con- 
clusion of a special traverse, and the 
traverse itself was thence frequently called 
a traverse with an absque hoc. Theso 
words were not essential to a special tra- 
verse, others of a similar import being 
sometimes used in their stead; their object 
was directly to deny some proposition or 
averment set forth in the plaintiff's decla- 
ration. By the C. L. P. Act, 1852, s. 65, 
it is enacted that special traverses shall 
not be necessary in any pleading. 

See SPECIAL TRAVERSE. 


ABSTRACT OF TITLE, This is an 
epitome of the vendor’s evidence of owner- 

ip. It should commence with a purchase 
deed or marriage settlement; and if it 
commences with a will, proof of the testa- 
tor’s seisin or ion, or at any rate of 
his receipt of the rents and profits at the 
time of his decease, should furnished. 
If the abstract commences with a disen- 
tailing deed (or fine or common recovery), 
then the creation of the entail] which pur- 
ports to be barred thereby ought to be 
shewn. The abstract should set forth in 
epitome every subsequent document relat- 
ing to or affecting the title, excepting 
leases which have expired, but not except- 
ing mortgages, although the money hus 
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ABSTRACT OF TITLE—ocontinued. 
been repaid, unless perhaps, where the 
mortgage was only equitable (Drummond 
v. Tracy, Join. 608). But a deed which 


t 


does not affect the right to sell need not | 


be abstracted. When it is necessary (as it 
almost always is), to shew the birth, death, 
or marriage of any person, the proper 
certificates of these fucts must be produced ; 
when it is necessary to prove a pe:ligree, 
as where a descent occurs in the course of 
the abstract, then the heirships must be 
proved if possible by strict evidence, i. e., 
by means of certificates of births, deaths, 
and marriages, and by the wills and letters 
of administration of persons having a pos- 
sible prior title; but failing such proof, 
evidence of deeds, wills of relatives, ex- 
tracts from parish books, from family 
Bibles, from tombstones, and such like, 
may be given. It should also be shewn 
that no outstanding interest requires to 
be got in, such as dower, freebench, curtesy, 
or any unsatisfied charge: also (in the 
usual case) that legacies charged on the 
land have been paid ; also (if the property 
is sold free of land tax), the certificate of 
such redemption, together with the receipt 
and memorandum of registration, should 
be produced. 

In the case of leasehold properties, the 
abstract should shew the original lease 
and all subsequent assignments thereof, 
unless where original lease is of very 
ancient date, when some of the mesne 
assignments may be left out. Also, when 
the lease is less than sixty years old, the 
lessor's title must be shewn. 

When land (whether freehold or lease- 
hold), has devolved upon any one by the 
death of another since the 19th of May, 
1853, the payment of succession duty 
must be shewn. 

By the Act 22 & 23 Vict. c. 35, s. 24, 
the wilful concealment of any document, 
or the falsification thereof, is a misde- 
meanour. 

It is usual, however, to limit the con- 
tents of the abstract of title by special 
conditions of sale. 

See title CONDITIONS or SALE. 


ABUTTALS (abutter). The buttings 
and boundings of land, either to the east, 
west, north, or south, shewing on what 
other lands or places it does abut. But 
strictly speaking, the sides on the breadth 
are properly adjacentes, i.e., lying or bor- 
dering, and only the ends on the length 
are abuttantes, i. e., abutting or bounding. 
Cowel. 

The importance of a careful statement 
of the abuttals in describing the parcels 
in conveyancing consists in the facility 
thereby afforded of establishing the iden- 
tity of the lands or plots of land sold, at 


cr 


ABUTTALS - continued. 

almost any distance of time. Also, in 
oriminal law, in indictments for those 
offences which the law regards as being 
of a local character, an accurate descrip- 
tion is necessary, and this is often best 
piron by abuttals. Thus, an indictment 
or not repairing a highway must specify 
the situation of the road within the parish ; 
also, on an indictment for night poaching, 
the locus in quo must be described either 
by name, ownership, occupation, or abuttals, 
and it would not be sufficient to describe 
it as a certain close in the parish of A. 
And by the rules of pleading (H. T. 16 
Vict. r. 18) in an action of trespass re 
clausum fregit, the close must be designated 
in the declaration by name or abuttals, or 
other description, to avoid on the one hand 
the necessity of the defendant's pleading 
liberum tenementum, and on the other hand 
the necessity of the plaintiff's new assign- 
ing. Taylor on Evidence, 268, 327. 


ACCEPTANCE. When a bill is' drawn 
by A. B. upon C. D., and C. D. writes the 
word “accepted” and his name across the 
face of the bill, the bill becomes his accept- 
anco. Such an acceptance is usually made 
by C D. when he holds goods consigned 
to him by A. B. and not yet paid for, or 
when he is otherwise in debt to A. B. 
When he accepts it under other circum- 
stances, the acceptance is for the accon- 
modation or honour of the drawer. An 
acceptance by E. F., who is not a party to 
the bill, would also be an acceptance for 
honour or accommodation, but in this case, 
for that of the drawee. Every acceptance 
must since 1 & 2 Geo. 4, c. 78, 8. 2, be on 
the bill,—a requisite which by the Mercan- 
tile Law Amendment Act, 1856 (19 & 20 
Vict. c. 97, s. 6), is extended to a foreign 
bill as well as an inland one. An accept- 
ance may be either general, as where the 
word “accepted,” either alone or with the 
words “ payable at a icular place is 
written on the bill, or it may be special, 
as where the words “and not elsewhere 
are added to the particular place men- 
tioned in the acceptance for hee For 
the general law as to the liability of an 
acceptor, see title BILLS or EXCHANGE. 


ACOEPTANCE AND RECEIPT. Theas- 
ceptance which is intended by the Statute 
of Frauds must either precede or be con- 
temporaneous with the receipt of the goods, 
and as there can be no receipt withcuit 
delivery, it follows that the acceptance 
must be separated from the receipt by 
the delivery, thus,—1, acceptance; 2, de- 
livery, and 3, receipt. Consequently the 
acceptance signifies a mere expression of 
ones selection of the particular goods or 
article. 


ACCEPTANCE AND RECEIPT— contd. 


Upon the goods being delivered and re- 
ceived, the purchaser if dissatisfied with 
those sent may return them; consequently 
the acceptance and receipt which the 
statute speaks of does not preclude sub- 
sequent objection. 


ACCESS: See title BASTARD. 


ACCESSARY. A person guilty of a 
felonious offence, not by being tle actor, or 
actual perpetrator, of the crime, nor by 
being present at its performance, but by 
being some way concerned therein, either 
before or after its commission. If he has 
been concerned in it before its commission 
he is termed an accessary before the fact ; 
if after, an accessary after the fact. An 
accessary before the fact is defined to be 
one who, being absent at the time the 
crime is committed, yet procures, counsels, 
or commands another to commit it; and, 
in this case, absence is necessary to con- 
stitute him an accessary, for if he be 
present, he is guilty of the crime as prin- 
cipal, Thus if A. advises B. to kill 
another, and B. does it in the absence of 
A., in this case B. is principal and A. 
accessary to the murder. An accessary 
after the fact is one who, knowing a felony 
to have been committed, receives, relieves, 
comforts, or assists the felon; and gener- 
ally any assistance whatever given to a 
felon, to hinder his being apprehended, 
tried, or suffering punishment, makes such 
assister an accessary, as furnishing him 
with a horse to escape his pursuers, money 
or victuals to support him, a house or other 
shelter to conceal him, or using open force 
and violence to rescue or protect him (2 
Hawk. P. C. 316, 317, 318). And now b 
stat. 24 & 25 Vict. c. 94, s. 1, it is enacted, 
that whoever shall become an accessary 
before the fact to any felony, may be in- 
dicted, tried, convicted, and punished in all 
respects as if he were the principal felon. 
And by sect. 3 of the same statute, it is 
enacted, that whoever shall become an 
accessary after the fact to any felony, may 
be indicted and convicted either as an 
accessary after the fact to the principal 
felony, together with the principal felon, 
or after the conviction of the principal 
felon, or may be indicted and convicted of 
a substantive felony, whether the prin- 
cipal felon shall or shall not have been 
F convicted, and may thereupon 

e punished in like manner as any acces- 
sary after the fact to the same felony, if 
convicted as an accessary, may be punished. 
And see generally the last-mentioned Act, 
which is intituled An Act to consolidate 
and amend the Statute Law of England 
and Ireland relating to Accessaries to and 
Abettors of Indictable Offences.” 
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ACCESSAR Y—continued. i 
To a misdemeanour there are no acces- 
saries, as neither is there to the offence of 
high treason. 
See also title AIDERS AND ABETTORS. 


ACCESSIO. This is a term in Roman 
law used to denote a mode of acquisition 
of property by natural means; and the 
like use of the word is not uncommon in 
English law. Thus, the maxim “ accessio 
cedit principali” denotes generally that an 
accessory thing when annexed to (as it 
naturally is annexed to) a principal thing 
becomes part and parcel of the latter, and 
thereupon and thereby becomes the pro- 
perty of the owner of the principal thing. 
This mode of acquisition is particularly 
illustrated by the Law of Fixtures, as well 
in English as in Roman law, the maxim of 
the English law being “ Quidquid plan- 
tatur solo, solo cedit,” and of the Roman 
law being “Omne quod inedificatur solo, 
solo cedit. (See Brown on Fixtures, 2nd 
ed. 1872.) But the principle is of universal 
application, applying to the incorporation 
of any substance of minor importance in, 
or its addition to, another substance of a 
larger or principal importance. By many 
civilians it is used as the general term, 
including in it the various more particular 
natural modes of ei my Ta 95 
designated respectively uvio, Specifi- 
cali, Confusia, Commiztio. See these 
several titles. 


ACCIDENT. This is any unforeseen 
event that is not attributable to the con- 
trivance or negligence of the party. It is 
a rule of all systems of jurisprudence that 
no one is liable for an accident, being 
purely such (Wakeman v. Robinson, 1 Bing. 
213; 8 Moore, 63); but it is an equally 
universal rule, that the slightest negli- 
gence will exclude the defence of accident 
(Kearney v. London, Brighton, &c. Ry. 
Co., L. R. 5 Q. B. 411). But this non- 
liability from accident does not, of course, 
protect the purchaser of a specific chattel 
from payment of the price, in case the 
chattel is either injured or destroyed by 
accident. Tarling v. Baxter, Tudors M. 
C. 596. 

The Courts of Equity go further than 
the Courts of Law, and attempt even to 
relieve parties against the consequences of 
accident, but within a limited group of 
cases only. Thus, if a party has, to begin 
with, a conscientious title to relief, then if 
the accident consists in the loss of a bond, 
or of a negotiable or non-negotiable iustru- 
ment, the Court of Chancery will assist 
him to getting paid, upon the one condition 
of his giving a bond of indemnity to the 
obligor against any possible second pay- 
ment; but the Courts of Law also have now 
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ACCIDENT—continued. 
acquired jurisdiction to give relief in such 
cases upon the like condition, 17 & 18 
Vict. c. 125 (O. L. P. Act, 1854). Equity 
will also occasionally relieve in the case of 
a lost deed (Dalston v. Coatsworth, 1 P. 
Wms. 731). With reference to a destroyed 
instrument, whether the same is negoti- 
able (Wright v. Matdstone, 1 K. & J. 708) 
or non-negotiable (Byles on Bills, 372), 
Equity seems to give no relief, inasmuch 
as the Law can do so. Sed quære, Han- 
sard v. Robinson, 7 B. & C. 95. 

The Courts of Equity will also relieve 
against the defective execution of a power, 
but that only in favour of a purchaser 
(including a mortgagee or lessee), or of a 
creditor, or of a wife, a child, or a charity. 
They also relieve against mistaken pay- 
ments by an executor, decreeing, for ex- 
ample, the residuary legatees or next of 
kin to make up, i e., refund, to an. annui- 
tant-legatee the diminution which the 
annuity fund may have sustained through 
a reduction in the value of stock, occa- 
sioned by Act of Parliament. 

But the Court refuses to extend its relief 
to cases of contract, for there the parties 
have been to some extent negligent in not 
providing against the particular casualty, 
e. g., the destruction of premises leased 
(Bullock v. Dommitt, 6 T. R. 650); and the 
relief which the Court gives to one party 
will never be given so as to prejudice 
another, White v. Nuits, 1 P. Wms. 61. 


ACCIDENTAL DEATH. For the law of 
compensation in the case of persons killed 
by railway accidents, see Lord Campbell’s 
Act (9 & 10 Vict. e. 93); also the Act 
amending same (27 & 28 Vict. c. 95). By 
the latter Act any of the persons beneficially 
interested in the death may, when no action 
fur compensation is brought within six 
months from the death by the executor or 
administrator of the deceased, bring such 
action; and the defendant is enabled to 
pay a lump sum of money into Court, 
without specifying the shares into which 
the same is to be divided among the parties 
interested. 


ACCIDENTS, INSURANCE AGAINST. 
The law of insurance in its general prin- 
ciples is applicable to this particular 
species of insurance. Thus, the assuring 
person must liave an interest in the life 
of the assuree, under the stat. 14 Geo. 3, 
c. 48, s. 2 (Shilling v. Accidental Death In- 
surance Co., 2 H. & N. 42). Also, there 
must be a full disclosure of all circum- 
stances material to the exposure to acci- 
dents (Shilling’s Case, supra). It is usual 
in such policies to provide that the injury 
from the accident insured against shall be 
cuused by some outward and visible means, 


ACCIDENTS, INSURANCE AGAINST— 
continued, 

of which satisfactory proof can be furnished 
to the company ; as to the meaning of such 
a provision, see Trew v. Railway Passengers 
Insurance Company, 5 H. & N. 211; on 
app. 6 H. & N. 839. And see generally 
Fisher's Dig. 4926-30. 


ACCOMMODATION : See title Bn.Ls or 
EXCHANGE. 


ACCOMPLICE: See title AIDERS AND 
ABETTOBRS. 


ACCORD AND SATISFACTION. This is 
a defence in law, consisting (as the name 
imports) of two parts; viz. something given 
or done to the plaintiff by the defendant 
as a satisfaction, and agreed to (or accorded) 
as such by tlie plaintiff. Therefore accord 
without satisfaction is not a good plea 
(Parker v. Ramsbottom, 3 B & C. 257), as 
neither is satisfaction without accord 
(Hardman v. Bellhouse, 9 M. & W. 596): 
but accord and satisfaction with one of 
several enures to tlie benefit of all ( Wallace 
v. Rensall,7 M. & W. 264; Nicholson v. 
Revill, 4 A. & E. 675). But the satisfaction 
must be complete and executed. Flocton 
v. Hull, 16 Q. B. 1039. 

In the case of an ascertained sum of 
money. a less sum is no satisfaction for the 
debt unless there is some additional consi- 
deration (Fitch v. Sutton, 5 East, 230; 
Cumber v. Wane, 1 Sm. L. C., 6th ed. 301) ; 
but in other cases the value of the satis- 
faction is not inquired into (Pinnel’s Case, 
5 Rep. 117a; Curlewis v. Clark, 3 Exch. 
375) ; excepting so far as to ascertain that 
the chattel given in satisfaction is of some 
value (Preston v. Christmas, 2 Wils. 86; 
Cartwright v. Cook, 3 B. & Ad. 701). 
One security is no satisfaction for another, 
unless it is of a higher or better quality 
than the original security; e. g., by being 
negotiable. Sibree v. Tripp, 15 M. & W. 23. 

After breach, accord and satisfaction is 
in general a good defence (when specially 
pleaded) to an action on any contract, 
whether made by parol or by specialty 
(Blake s Case, 6 Rep. 43 b); unless where a 
sum certain is payable under the specialty 
(Peytoe’s Case, 9 Rep. 79 a): but before 
breach it is never a good defence to an 
action on a specialty nam unu ue 
eodem modo quo colligatur dissolvi 95 

An accord and satisfaction obtained by 
fraud may be set aside in Pe (Stewart 
v. Great Western Ry. Co. 2 G. J. & 8. 
819); and a receipt given for money re- 
ceived as compensation under circum- 
stances amounting to imposition, or even 
undue consideration, will not estop the 
injured party even at Law (Roberts v. 
Eastern Counties Ry. Co. 1 F. & F. 460; 
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ACCORD AND SATISFACTION — contd. 


Lee v. Lancashire und Yorkshire Ry. Co., 
L. R. 6 Ch. App. 527. 


ACCOUNT (ACTION OF). An action 
which lies against a party to compel him 
to render an account to another with whom 
he has had transactions ; and the writ by 
which this action was commenced was 
thence termed a writ of account (F. N. B. 
116 to 119; Co. Litt. 172 a). From the 
greater facilities, however, which are 
afforded by the Courts of Equity in taking 
an account of profits or receipts, the action 
of account at law is now seldom resorted 
to, one of the most recent cases in which it 
was used being Beer v. Beer (12 O. B. 2). 
The action may still, however, be brought 
in a proper case; for by the common law, 
it lies against a bailiff or receiver; also, 
against one merchant at the suit of another 
for not rendering a reasonable account of 
profits; and by the stat. 4 Anne, c. 16, s. 
27, it is made to lie by one joint tenant or 
tenant in common against the other as 
bailiff (although not expressly so appointed) 
for receiving more than comes to his just 
share or proportion. This action as be- 
tween merchants and merchants was an 
exception to the Statute of Limitations (21 
Jac. 1, o. 16, s. 3), but since the M. L. A. 
Act, 1856 (19 & 20 Vict. c. 97), 8. 9. it is 
no longer so, the limit for bringing the 
action being now six years in all cases. 

The equitable jurisdiction in account 
applies in the following cases :—(1.) Where 
a principal asks for an account against his 
agent, there existing in this case a fidu- 
ciary relation between the parties (Mac- 
kenzie v. Johnston, 4 Mud. 373), but not in 
the converse case of agent against principal 
(Padwick v.Stanley, 9 Hare, 627) (2.) Where 
there are mutual accounts between plain- 
tiff and defendant; d. e., when each of two 
parties has both recetved and paid on the 
other’s account (Phillips v. Phillips, 9 Hare, 
471). And (3.) where the accounts are of a 
very complicated character, and therefore 
not admitting of being examined on a trial 
at Nisi Prius. O' Connor v. Spaight, 1 Sch. 
& Lef. 305. ; 


ACCOUNTANT TO THE CROWN. This 
denotes generally one who receives money 
for the Grown, and is accountable therefor. 
The Crown has a lien upon the lands 
(other than the copyhold lands) of the 
accountant for any monera he may mis- 
apply or become chargeable with, and such 
lien attaches as from the time he becomes 
such accountant, and continues to attach, 
even as against purchasers of the lands 
without notice (Cozhead’s Case, F. Moore, 
126). Since June 4th, 1839, every such lien 
of the Crown musi be registered under 
2 & 3 Vict. c. 11, and under the Act 22 & 


` ACCOUNTANT TO THE CROWN—conid. 
23 Vict. c. 35, must be re-registered every 
five years; but since Ist November, 1865, 
no future lien is to affect a purchaser, 
although with notice, until a writ of exe- 
cution has been registered, under 28 & 29 
Vict. c. 104. 
See title Crown DEBTS. 


ACCOUNTANT-GENERAL. This wasan 
officer of the Court of Chancery, appointed 
by the statute, 12 Geo. 1, c. 32, but who 
has since been superseded by an officer 
called the Paymaster. General of England, 
under the Chancery Funds Act, 1872 
(35 & 36 Vict. o. 44), and the Chancery 
Fund Rules, 1872, which came into opera- 
tion on the 7th January, 1878. 

See title PayMasTER-GENERAL. 


ACCOUNTS CURRENT. These are 
running accounts, or open accounts. 


ACCOUNT STATED. This is nothing 
more than the admission of a balance due 
from one party to another; and that balance 
being due there is a debt: and the state- 
ment of the account implies a promise in 
law to pay the debt shewn by the balance. 
For an account stated, it is requisite that 
a sum certain should be due in certainty 
(Hughes v. Thorpe, 5 M. & W. 656); but 
the sum need not be payable in presents 
(Wheatley v. Williams, 1 M. & W. 533). 
The account must have been stated to the 
creditor himself or his agent, and is not 
sufficient if made to a stranger (Tucker 
v. Barrow, 7 B. & C. 623). The statement 
may be in writing or by word of mouth 
(Singleton v. Barrett, 2 C. & J. 368); an 
I. O. U. is evidence of an account stated 
(Jacobs v. Fisher, 1 C. B. 178). But to 
revive debts barred by statute, the account 
irai must be in writing, 9 Geo. 4, c. 14, 
B 1. 

An account stated is not conclusive, but 
an error therein may be shewn (Thomas v. 
Hawkes, 8 M. & W. 140); also, that an 
item therein is not a valid debt for want of 
consideration (French v. French, 2 M. & G. 
644). It is, however, no objection to a 
debt that it arose upon a contract which 
was bad for want of writing within the 
Statute of Frauds (Cocking v. Ward, 1 C. B. 
858), unless the contract has continued 
executory. Lord Falmouth v. Thomas, 1 
C. & M. 89. 

It is a rule of law, that an infant cannot 
state an account (Trueman v. Hurst, 1 
T. R. 40); upon attaining his age of 
twenty-one years he may, however, ratify 
such an account. Williams v. Moor, 11 
M. & W. 256. 


ACCRETION. A mode of acquisition by 
natural law. 
See title AOcEssi0. 
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ACORUER, CLAUSE OF. This is an 
express clause frequently occurring in tlie 
case of gifts by deed or will to persons as 
tenants in common, providing that upon 
the death of one or more of the beneficiaries 
his or their shares shall go to the survivors 
or survivor, It is a rule of law, that there 
is “no survivorship upon survivorship ;” 
i. e. that the clause of accruer extends only 
to the original, not also to the accrued, 
shares, unless in terms it is expressly made 
to extend to the latter also, which it custo- 
marily is made to do. Pain v. Benson, 3 
Atk, 80. 


ACCUMULATIONS. The rule which 
limits the accumulation of the income of 
property used to be the rulo of perpe- 
tuities, viz., a life or lives in being, twenty- 
one years, and (where gestation actually 
existed) the period of gestation ( Cadell v. 
Palmer, 1 Cl. & F. 372); but, in conse- 
quence of the supposed abuse of that rule 
in Thellusson v. Woodford, 4 Ves. 112, and 
by virtue of the so-called Thellusson Act 
(39 & 40 Geo. 3, c. 98), the period within 
which such accumulation may at the present 
day be lawfully directed is one or other 
severally, and not two or more together, of 
the following periods, namely :— 

(1.) The life of the grantor ; 

(2.) The term of twenty-one years from 
the death of such grantor, or (but 
in the case of a will only) from 
the deuth of the testator ; 

(3.) The minority or minorities of any 
life or lives in being, or in ventre, 
at the death of such grantor or 
of such testator (as the case may 


be); 
(4.) The minority or minorities of any 
3 or persons who, under the 
eed or will (as the case may be), 
is entitled to the income, or rather 
would if of full age, and but for 
the direction to accumulate, be 
entitled thereto. 

The Thellusson Act applies both to real 
and to personal property ; also, whether the 
direction to accumulate is given expressly 
in so many words, or arises by implication 
only (Macdonald v. Bryce, 2 Keen, 276), 
taking place by operation of law, and with- 
out regard to the question whether the 
accumulation, when it arises from an im- 
plied direction, takes place accidentally or 
necessarily (Erans v. Hellier, 5 Cl. & F. 114), 
and also without regard to the question 
whether the interests of takers are vested 
or not. Shaw v. Rhodes, 1 My. & Cr. 135. 

The direction to accumulate is, in the 
general case, void as to the excess only 
(Marshall v. Holloway, 2 Sw. 450); but 
where the direction exceeds not only the 
limit prescribed by the Thellusson Act, 
but also the rule of perpetuities, it is void 


ACCUMULATIONS—continued. 


in toto, and not merely as to the excess. 
Boughton v. James, 1 Coll. 26. 

The Thellusson Act directs that the 
income directed to be accumulated shall, 
so far as the direction is void for excess, 
belong to the person or persons who “ would 
have been entitled thereto if such accumu- 
lation had not been directed; and the 
statute, in this part of it, has been oon- 
strued as follows: 


I. As to realty,— 

(1.) If there is no residuary devise 
the heir takes (Eyre v. Mars- 
den, 2 Keen, 564); and in case 
of his death during the period 
of excess, the future income 
will go; 

(a.) In the case of the heir 
having taken a chattel 
interest, to his next of 
kin (Sewell v. Denny, 10 
Beav. 315); and 

(b.) In the case of the heir 
having taken a freehold 
interest, to his, next of 
kin (1 Vict. o. 26, s. 6), 
as being at the best an 
interest pur autre vie 
only; 

(2.) If there is a residuary devise 
the residuary devisee takes. 
1 Vict. c. 26, s. 25. 


II. As to personalty,— 

(I.) If there is no residuary be- 

quest the next of kin take; 

(2.) If there is a residuary bequest 

the residuary legatee takes 
Haley v. Bannister, 4 Madd. 
5), and takes as capital, to 
which, therefore, if tenant 
for life, he would be entitled 
to the income of it only 
(Crawley v. Crawley, 7 Sim. 
427); and 
ITI. As to realty and personalty equally. 
If the income directed to "he. 10 5 
mulated is the income of residue, 
then, 

(I.) So far as the residue consists of 
rsonal estate the next of 
in take (Pride v. Fooks, 

2 Beav. 430); but 

(2.) So far as the residue consists of 
real estate the heir takes. 
Wildes v. Davies, 1 Sm. & 
Giff. 475. 

The Thellusson Act itself excepts from 
its operation the following directions, 
namely :— 

(I.) Provisions for the payment of the 

debts, whether of the settlor or 
testator (as the caso may be), or 
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ACCUMULATIONS—continued. 


of any other person (Barrington 
v. Liddell, 2 De G. M. & G. 480); 
and such provisions are also ex- 
empt from the rule of perpetuities 
(Briggs v. Ozford (Karl) 1 De 
G. M. & G. 363); 

(2.) Provisions for raising portions, 
whether given by the same in- 
strument or by a different one 
(Beech v. Lord St. Vincent, 3 De 
G. & Sm. 678), the parents of the 
portionists taking, however, some 
interest under the iustrument 
which directs the accumulation 
(Barrington v. Liddell, supra), 
however small that interest may 
be (Frans v. Hellier, 5 Cl. & F. 
126 ), the interest of the parents 
acting analogously to the rule of 
perpetuities, semble ; 

(3.) Provisions for raising a timber fund, 
provided such provisions do not 
exceed the rule of perpetuities. 
Ferrand v. Wilson, 4 Hare, 344. 


ACCUMULATIVE JUDGMENT. The 
passing distinct sentences for two or more 
distinct offences. By the Common Law 
such a judgment could only be given in 
cases of misdemeanours, and not upon 
convictions for felony, the party attainted 
of felony becoming thenceforth dead in 
law. Lutterly, however, by stat. 7 & 8 
Geo. 4, c. 28, s. 10, the Court was em- 
powered to pass a second sentence, to com- 
mence after the expiration of the first, in 
a case of felony; and under the criminal 
statutes at present in force (24 & 25 Vict.) 
such accumulative punishments are in 
general use, not exceeding three in all. 

See titles PERJURY; LARCENY. 


ACCUSED. This is the generic name for 
the defendant in a criminal case, and is 
more appropriate than either prisoner or 
defendant. Rex v. M’Naughten, 1 C. & K. 
131. 


AC ETIAM ILL. The ac etiam clause 
was a form or fiction of law adopted first in 
the Queen’s Bench, and afterwards in the 
Common Pleas, to give jurisdiction to these 
Courts in actions for ordinary debts The 
bill of Middlesex in the Queen’s Bench 
being framed only for actions of trespass ; 
and the statute, 13 Car. 2, st. 2, c. 2, hav- 
ing required that the true cause of action 
should be expressed in the writ or process, 
the Court of Queen’s Bench was in danger 
of losing its entire jurisdiction in matters 
of debt ; to obviate that result, the ac etiam 
clause was invented. And some few years 
afterwards, North, C.J., directed that in 
the Common Pleas the like fiction should 
be added to the usual complaint of break- 


AC ETIAM BILLR—continued. 


ing the plaintiff’s close. But since the 
Uniformity of Process Act (2 Will. 4, e. 39) 
the necessity for this fiction has ceased. 


ACKNOWLEDGMENT MONEY. A sum 
of money paid by copyhold tenants in some 
parts of England on the deaths of their 
landlords as an acknowledgment of their 
new lords. It is the laudem:um, or lauda- 
tivum of Roman law, being so called a lau- 
dando domino. Leominster used to be an 
instance of it, see Cowel; but there is no 
trace of it at Leominster at the present 
day. The author is not aware of any 
district in England in which it is now pay- 
able. The payment of fines by copyhold 
tenants is, however, an analogous payment. 


ACKNOWLEDGMENT OF A DEBT. This 
consists in the admission that a debt is 
owing. Its effect upon a debt not yet 
barred by the Statute of Limitations is to 
cause the statutory period to commence 
running anew. The acknowledgment must 
be in writing under Lord Tenterden’s Act 
(9 Geo. 4, c. 14), s. 1, and must be addressed 
to the creditor, or, semble, his agent (Fuller 
v. Redman, 26 Beav. 614) ; it may be signed 
either by the debtor himself or his agent 
(19 & 20 Vict. o. 97 s. 13). The acknow- 
ledgment, in order to be sufficient, must 
involve a promise to pay (Tanner v. Smart, 
6 B. & C. 602); therefore the effect of a 
sufficient acknowledgment of a debt already 
actually barred is the same as the acknow- 
ledgment of a debt not yet barred, ¢.¢., the 
time will run afresh from the last acknow- 
ledgment. 


ACKNOWLEDGMENT OF MARRIED 
WOMEN: See titles DEED -AckNnow- 
LEDGED ; FINE AND Common RECOVERY. 


ACKNOWLEDGMENT OF TITLE. Under 
the stat. 3 & 4 Will. 4, c. 27, s. 14, a written 
acknowledgment of the title of a person 
entitled to any land, when given to him or 
bis agent, and signed by the party in pos- 
session or in receipt of the rents and profits 
of the lands, has the effect of rendering 
such possession or receipt that of the per- 
son whose title is acknowledged; and the 
title of the latter to make un entry or to 
bring an action for tlie recovery of the 
lands shall be deemed to acerue at the date 
of such acknowledgment for the purpose of 
saving the Statute of Limitations. 


ACQUIESCENCE. Where a person hav- 
ing a full knowledge of the facts (Ramsden 
v. Dyson, 1 H. L. C. 129) neglects to dispute 
the right of another, he is said to acquiesce 
in such right. ‘The effect of such acqui- 
escence is a species of estoppel by conduct, 
seo title EsTOPPEL; and it is one of the 
principal grounds upon which Courts of 
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ACQUIESCENCE—continued. 


Equity and also of Law rely in refusing 
relief to persons bringing forward their 
claims, The Courts of Equity carry this 
principle so far that in a matter of purely 
equitable jurisdiction they refuse relief to 
a plaintiff although he is within the period 
allowed by the Statutes of Limitation for 
the recovery of his rights. (See also title 
Lachs.) And when a person stands by 
and allows another to deal with property 
to which he claims or has a right, be is 
prevented from disputing the right of such 
other person, at least to the prejudice of a 
purchaser for value without notice ( Teas- 
dale v. Teasdale, Sel. Ch. Ca. 59). For tlie 
effect of acquiescence on the part of a land- 
lord in avoiding the effect of a forfeiture 
for breach of covenant by his tenant, see 
title Warver. 


ACQUITTAL. This word has two mean- 
ings. 1. It signifies to be free from entfies 
and molestations of a superior lord for 
services issuing out of lands. 2. It sig- 
nifies a deliverance or setting free of a 
person from a charge or suspicion of guilt. 


ACQUITTANCE, A discharge in mane 
of a sum of money or other duty is so called. 
Such a discharge, unless it is by deed, is 
not pleadable, neither is it conclusive as evi- 
dence, for it may be shewn to have been 
given through mistake. A duly authorized 
agent may sign an acquittance so as to bind 
his principal, 


ACT OF BANKRUPTCY. This phrase 
denotes any one of the various grounds 
upon which a debtor may be adjudicated a 
bankrupt. Under the Bankruptcy Act, 
1869, s. 6, these acts of bankruptcy are the 
following :— 

(1.) A general conveyance or assign- 
meut by the debtor in trust for 
his creditors ; 

(2.) A fraudulent conveyance or transfer 
by the debtor of the whole or part 
of his property ; 

(3.) The debtors having done any of 
the following things with intent 
to defeat or delay his creditors, 
numely: 

(a.) Departed out of England: 

(d.) Remained out of England: 

(c.) Being a trader, departed from his 
dwelling-house ; 

(d.) Begun to keep house; or, 

(e.) Suffered himself to be outlawed ; 

(4.) The debtor's having filed in Court a 
declaration of his inability to pay: 

(5.) The levying of an execution for not 
less than 501. against the debtor 
by seizure and sale of his goods ; 

(6.) The debtor’s having neglected, if a 
trader for seven days, and if not a 


ACT OF BANKRUPTCY — continued. 
trader for twenty-one days, after 
service thereof to pay or to secure 
or compound for the amount (not 
being an amount under 501.) de- 
manded on the debtor’s summons 
of the petitioning creditor. 


ACT OF GOD. This is a pious phrase for 
an inevitable accident. No one is to be 
prejudiced by the act of God. But when 
a debtor has agreed to an alternative obliga- 
tion, and one of the alternatives becomes 
impossible by the act of God, he is not 
thereby discharged from doing the other, 
which remains possible (Barkworth v. 
Young, 4 Drew. 1) ; for that is no prejudice 
to him, and the contrary would be a preju- 
dice to the creditor. 

See also title IMPOSSIBILITY. 


ACT OF PARLIAMENT: See title 
STATUTE. 


ACTES. In French law, denotes docu- 
ments, e.g., les actes de letat civil public 
documents. Compare the use of acta in 
Roman law, and the phrase Acts of Parlia- 
ment in English law. 


L N 
ACTES DE DECES. In French law, are 
the certificates of death, which are required 
to be drawn up before any one may be 
buried. (Aucune inhumation ne sera faite 
sans une autorisation de lofficier de l'etat 
civil.—Code Nap. i. 2-4.) 


ACTES DE MARIAGE, In French law, 
are the marriage certificates, and contain 
names, professions, ages, and places of birth 
and domicile of the two persons marrying 
and of their parents; also the consent of 
these latter, and the mutual agreements of 
the intended husband and wife to take each 
other for better and worse, together with 
the usual attestations. 


ACTES DE NAISSANCE. In French law, 
denote the certificates of birth, and must 
contain the day, hour, and place of birth. to- 
gether with the sex and intended Christian 
name of the child, and the names of the 
parents and of the witnesses. 


ACTIO NON ACCREVIT INFRA SEX 
ANNOS. In the times of Latin pleading, 
this was the phrase by which a defendant 
pleaded the Statute of Limitations to an 
action of assumpsit or on other simple con- 
tract, six years being the period limited for 
bringing the action. 


ACTION AND SUIT. This is defined as 
the right of recovering in a Court of justice 
what is due or owing to oneself (jus perse- 
quendi in judicio quod sibi debelur), 

All actions arise either out of contract or 
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ACTION AND SUIT—continued. 
out of tort; if a proceeding originates out 
of a crime it is not (in English law, at any 
rate) an action, but a prosecution. The 
varieties of the several actions are the fol- 
lowing :— 

I. On contract,— 

(I.) Covenant, being on a deed alone ; 
(2.) Assumpsit,—being on a simple 
contract only: 
(3.) Debt,—being indifferently on a 
deed or a simple contract ; 
(4.) Scire facias,—being on a judg- 
ment; 
(5.) Account; and 
(6.) Annuity. 
II. On tort,— 
(1). Trespass, — being either 
(a.) Trespass quure clausum fregit, 
—to real property ; 
(b.) Trespass de bonis asportatis,— 
to personal property ; 
(2.) Case,— 
(3.) Trover,— 
(4.) Detinue,—and 
(5.) Replevin. 

For a particular explanation of each of 
these forms of action, see the respective 
titles. 

There were also a numerous group of 
actions called real and mixed actions, but 
all of these, saving ejectment only, have 
been abolished by the stat. 3 & 4 Will. 4, 
c. 27, s. 86, and the C. L. P. Acts, 1852, 
1854, and 1860. 

There are certain general principles 
that are applicable to all actions and 
suits. Thus, first, it is necessary before 
commencing an action to see that the 
cause of action is complete, and, therefore, 
in the case of payments due against a cer- 
tain day to see that the day has arrived 
and is over, aud in the case of payments to 
become due only upon the performance of 
some condition to see that such condition 
has been performed, otherwise, if there was 
no cause of action at the date of the issu- 
ing of the writ of summons whereby the 
action is commenced, the plaintiff must 
necessarily fail. Secondly, it is necessary, 
especially in actions growing out of con- 
tracts, to see that the plaintiff has thut 
privity which is necessary to support the 
action and as against the particular defen- 
dant, otherwise the action will be demurra- 
ble (Lumley v. Gye, 2 E. & E. 216). Thirdly, 
in the case of torts, the ground of action 
must be what the law regards as an injuria 
and not a damnum merely (Stevenson v. 
Newnham, 13 C. B. 285; Acton v. Blundell, 
12 M. & W. 324). Fourthly, that the 
wrongful act does not amount to a felony 
(Wellock v. Constantine, 2 H. & C. 146). 
And, fifthly, in case of the injuria being 
the breach of a public duty, private damage 
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must have arisen to the plaintiff from it. 
Kearné v. Cordwainers Co., 6 C. B. 388. 
See also following titles, JoINDER oF 
Causes : CONSOLIDATION RULE; 
PaRtTigs; Cross Actions, &c. 


AD DAMNUM. That part of the decla- 
ration which commences with the words 
to the damage,” &c., is termed the breach, 
and is thence sometimes called the breach 
addumnum. Ch. on Pleading, 362, 6th ed. 


ADDITION. This term is used in law 
to denote the address and profession of the 
party to, or of any deponent in an action. 
The greatest acouracy in the addition is 
often necessary, e. g., in the affidavit which 
. 5 the registration of a bill 
of sale. 


ADELING, otherwise ATHELING. An 
expression which was used to designate 
among the Saxons their chief nobility, and 
pre-eminently the eldest son of the king. 
Spelman. 


ADEMPTION. The taking away. For 
the application of this word to legacies and 
devises, and for the English and Roman 
law of ademption of legacies, see title Le- 
GACIES AND DEVISES, 


AD INQUIRENDUM. A judicial writ 
commanding inquiry to be made of any- 
thing relating to a cause depending in the 
King's Courts. It is granted upon many 
occasions for the better execution of justice. 

See title Writ or Inquiry. 


ADJOURNMENT. A putting off until 
another time or place. Thus, a Court may 
be adjourned; Parliament is adjourned ; 
the further consideration or hearing is ad- 
journed; and in consequence of such ad- 
journment, the parties and witnesses have 

rmission to forbear their attendance 

uring tlie period of adjournment. See as 
to Adjournment Days, Cheetham v. Sturte- 
vint, 12 M. & W. 615. 


ADJUDICATION. A giving of judgment. 
In Roman Law, the adjudicatio was the 
fourth of the four formul in use during the 
period of the formulary procedure (177 B. o. 
till 286 A. D.). It occurred in three actions 
only, viz., Fintum requndorum, Communi 
dividundo, and Familiz erciscundæ. 


ADJUSTMENT. This is the rateable 
distribution of a loss which is matter for 
general average (see GENERAL AVERAGE). 
In an adjustment, the rule now adopted in 
England differs according as.— 

(1.) The ship arrives at its port of des- 
tination, in which case the selling price of 
the goods is taken ; or 

(2.) The ship puts back to the port of 
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ADJUSTMENT — continued. 
liding, in which case the invoice price of 
the goods is taken. 

But in either case the goods sacrificed 
as well as the g. ods saved are liable to 
eontribate towards making good the loss, 
it being obvious that the owncrs of the 
gonda sacrificed are not to be on a better 
footing than the owners of the goods 
saved. Sm. M. Law, 295. 

The remedy for enforeing contribution 
towards a general average is by action at 
law or suit in equity, but not (as a rule) in 
the Court of Admiralty. 

When the amount of the indemnity for 
damage sustained in the course of a voyage 
is uscertained, and the proportions thereof 
which each underwriter of the policy is 
liable to pay is settled, it is usual for the 
underwriter to indorse on the policy, ad- 
justed this loss at so much per cent.,” or 
some words to the same effect, and this is 
called an adjustment (1 Park on Ins. 192). 
The adjustment when so mude is primd 
facie evidence both of the underwriter's 
liability on the policy, and also of the 
amount due; and the onus of proof is 
therefore thrown on the underwriter if he 
alleges that the adjustment was obtained 
through fraud, or was made under a mis- 
take of fact, or even (it seems) of law. It 
is the common practice after an adjustment 
for the broker of the underwriter to give 
fo the assur: d his (the broker's) own note, 
called a credit note, for the amount of the 
loss payable in a month; but the under- 
writer still in such a case remains liable, 
as a surety for the broker, in case the 
latter should become insolvent during the 
month. 

See title GENERAL AVERAGE. 


ADMEASUREMENT. A writ which lay 
against those who usurped more than their 
share. It used to lie in two cases, first, for 
admeasurement of dower, and secondly, for 
admeasurement of pasture. In the former 
case, it was brought by the heir against 
the widow of a deceased, who withheld 
from such heir, or his guardian, more land 
in respect of her dower than she was justly 
entitled to, in which cuse the heir was to 
be restored to the overplus. In the second 
case, it lay between thos who had com- 
mon of pasture appendant to their freehold, 
or common by vicinage, when any one or 
more surcharged the common with more 
cattle than he or they ought to have 
thereon (F. N. B. 125, 148; Les Termes de 
la Ley). Nevertheless, the writ for ad- 
measurement of dower did not lie where 
the excess in the assignment of dower was 
attributable to the act of the heir himself, 
who made the assignment being at the time 
of full age; unless, indeed, the excess had 
arisen from the discovery of mines which had 
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been overlooked at the time of the assign- 
ment. At the present day, this writ of ad- 
measurement is practically extinct as a 
form of process in both of the two cases in 
which it was formerly used ; and now an ac- 
tion on the case is the common mode of pro- 
ceeding by one commoner against another 
for a surcharging of the common, and a 
suit in Equity is the course to be adopted 
by the heirs against the widow for the 
purpose of correcting an excess in the as- 
signinent of dower ( Hoby v. Hoby, 1 Vern. 
218). There is no question, however, but 
that the writ of admeasurement, never 
having been expressly abolished, is still 
available for either of the two purposes 
before-mentioned, although the wholesale 
abolition of real and mixed actions which 
was effected by the Acts 3 & 4 Will. 4, 
c. 27, 8. 36, and 23 & 24 Vict. c. 126, s. 26, 
may be thought by some to have extended 
to the writ of admeasurement also. 


ADMINICULUM. An aid or support to 
something else, whether a right or the 
evidence of one. It is principally used to 
designate evidence adduced in aid or sup- 
port of other evidence, which without it is 
imperfect. 


ADMINISTRATION. The discharging 
of some duty or office, usually that of get- 
ting in and distributing the assets of a 
deceased person. 

See titles ADMINISTRATION OF ASSETS ; 
ADMINISTRATOR. 


ADMINISTRATION, GRANT OF. The 
administration of the personal estate of 
a deceased intestate belonged anciently 
to the sovereign as parens patriz, or to 
certain lords of manors under a general 
grant from him, and afterwards to the 
ordinary who by the Statute of West- 
minster 2 (13 Edw. I.) c. 19, was re- 
quired to pay the debts of the deceased, 
and who, at a still later period by the stat. 
31 Edw. 3, st. I, c. 11, was required to de- 
pute the administration to the next of kin 
of the intestate. Thus stood administra- 
tion until the Court of Probate Act (1857), 
20 & 21 Vict. o. 77, whereby the power of 
granting administration was transferred to 
that Court from the ecclesiastics. 

In the grant of letters of administration, 
there are certain relations of the deceased 
who are considered to have a preferable 
right. Thus, the husband has an abso- 
lute right to administer to his wife, and 
the widow has a moral right (which the 
Court generally recognises) to adminster 
to her husband. When there is no hus- 
band or widow, the right to administer 
belongs to the next of kin according to 
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ADMINISTRATION, GRANT OF con- 
tinued. 

their proximity in relationship, the right 
to the beneficial interest under the Statute 
of Distributions generally regulating the 
right to the grant of administration; and 
in the case of there being several next of 
kin in equal proximity, he whom the 
majority shall elect in general administers. 
A creditor may also administer; and the 
Court may even appoint to the adminis- 
tration a person entirely without interest, 
in which latter case the grant is merely 
ad colligendum. 

There are various species of administra- 
tion, namely :— 

(1.) A general administration,—when 
the deceased is wholly intestate ; 

(2.) Administration de bonis non,—as 
upon the death of a sole executor after pro- 
bate intestate, or upon the death of a sole 
administrator ; 

(3.) Administration durante minoritate, 
—as where the executor appointed by the 
will being a sole executor is a minor; 

(4.) Administration pendente lite,—as 
where any suit touching the validity of 
the will is pending, and generally where- 
ever the Court of Chancery would appoint 
a receiver of the estate: 

(5.) Administration durante absentia,— 
as where a sole executor is out of the 
kingdom, and either (a) by the Common 
Law, before probate, or (b) by stat. 38 
Geo. 3, c. 87, after probate; and 

(6.) Administration cum testamento an- 
nero, —as where either a sole executor dies 
without having proved the will, or a sole 
or surviving executor dies intestate. 

There are also various other administra- 
tions of a limited or temporary kind, e.g. 
until the will can be proved, or until the 
executor attains a certain age other than 
majority, and so forth. 

Under the stat. 20 & 21 Vict. c. 77, 
s. 46, the district registrars of the Court of 
Probate may grant probate; and under 
21 & 22 Vict. c. 95, s. 10, the County 
Court may make the grant. 

The duty on administrations is regu- 
lated by the stats. 55 Geo. 3, c. 184, 
23 Vict. o. 15, and 27 & 28 Vict. o. 56; 
and the stamp which is payable upon the 
bond commonly given by an administrator 
is now regulated by the Stamp Act, 1870 
(33 & 34 Vict. o. 97). 


ADMINISTRATION OF ASSETS. The 
Court of Chancery after the grant of pro- 
bate or administration undertakes to apply 
the assets of the deceased person in pay- 
ment of all his debts and legacies in their 
due and proper order. At the present day 
property of every kind or sort is available 
to pay the debts, but there is a certain 
order observed by the Court in its applica- 
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tion of the different properties for that pur- 
pose. the following being the usual order :— 

(1.) The general personal estate not be- 
queathed at all, or by way of re- 
sidue only ; 

(2.) Real estute devised for the payment 
of debts; 

(3.) Real estate descended ; 

(4.) Specific (including residuary) de- 
vises, and specific and general 
legacies all being charged with 
the payment of debts; 

(5.) General pecuniary legacies and re- 
siduary devises, neither being 
charged (Hensman v. Fryer, L. R. 
2 Ch. App. 420, extending Tombs 
v. Roch, 2 Coll. 502); 

(6.) Specific (not including residuary) 
devises and specific legacies, 
neither being charged; and 

(7.) Real or personal estate appointed by 
deceased person under a general 
power. 

In the application of these propertics in 
or 55 of debts in a due 
course of inistration, the following is 
the order of priority in which different 
classes of creditors rank :— 

(1.) Debts due to the Crown by record or 

specialty ; 

(2.) Legacy and succession duties, and 
other debts to which particular 
statutes assign priority ; 

(3.) Judgment debts duly registered ; 

(4.) Rocognizances and statutes ; 
G. 


. oom: 
tract debts; 
simple con- All placed upon 


tract debts ;| level by virtue or 
ein consequence of 


unregistered | the statute 32 & 
judgments; 33 Vict. C. 46 
arrears of 10% 0. 40 
rent-service ; 


(6.) Voluntary bonds in hands of volun- 


ts ® 

Previously to the stat. 32 & 33 Vict. 
c. 46, specialty contract debts and arrears 
of rent-service were entitled to priority 
over simple contract debts and unregis- 
tered judgments in the distribution of 
what were termed legal assets, but were 
never so entitled in the distribution of 
equitable assets; and the effect of the 
stat. 32 & 33 Vict. c. 46, appears to be 
to abolish altogether the distinction be- 
tween legal and equitable assets in ad- 

ministrations. 
See titles LEGAL Assers; EQUITABLE As- 
SETS ; and MARSHALLING OF ASSETS. 


ADMIRALTY, COURT OF. For the 
origin of this Court, see title Courts oF 
Justice. The general jurisdiction of the 
supreme Court is regulated at the present 
day by the stats. 24 & 25 Vict. c. 10, 
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ADMIRALTY, COURT 0F —continued. 
and 26 Vict. c. 24; and jurisdiction in 
Admiralty causes was conferred upon the 
County Court by the stat. 31 & 32 
Vict. c. 71. The Court of Admiralty was 
thrown open to practitioners by the stat. 
22 & 23 Vict. c. 6; but the modes of prac- 
tice, together with the effects of a judgment 
in that Court, are of a peculiar nature, 
partaking largely of the rules of the civil 
law; thus an objection to the jurisdiction 
of the Court may be taken at any stage of 
the proceedings (The Mary Ann, 34 L. J. 
(Adm.) 73), and the party is not prejudiced 
in taking that objection by appearing, 
(The Eleanor, 32 L. J. (Adm.) 19). The 
judgments of the Court are chiefly in rem, 
and bind all the world as well as the par- 
ties to the action. 

See titles COLLISION ; SEAMEN; BAL- 
VAGE; PRIZE; SHIPPING, 


ADMISSIBILITY OF EVIDENCE, This 
phrase denotes the quality of matters 
adduced in evidence, according to which 
they are or not receivable, i. e., admissible 
ns evidence,—a question for the judge or 
Court to determine. It is commonly op- 
posed to the weight of the evidence once 
it has been admitted, the weight being 
for the jury or for the judge sitting as a 
ury. 
i See title EVIDENCE. 


ADMISSION. This word denotes the 
ordinary’s signification of his approval of 
the clerk presentee of a living; it some- 
times includes both approval and institu- 
tion. Co. Litt. 344 a. 

See also title ATTORNEY. 


ADMISSION OF DOCUMENTS. Under 
the C. L. P. Act, 1852, s. 117, either party 
may call on the other by notice to admit 
any document, saving all just exceptions ; 
and in case of refusal or neglect to admit, 
the costs of proving the document are 
visited on the party refusing (without just 
reason), no matter what shall be the result 
of the action. 

See also title NOTICE To ADMIT. 


ADMISSIONS. In the law of evidence 
these are either by word of mouth (Neale 
v. Jakle, 2 C. & K. 709), or by conduct 
(Pickard v. Sears, 6 A. & E. 469), or by the 
assumption of a particular office or cha- 
racter (Peacock v. Harris, 10 East, 104), or 
by writing under hand, unless stated to be 
“without prejudice” (Paddock v. Forester, 
3 Scott, 734), or by deed; as to all which 
see title ESTOPPEL. 

But the word * admissions is more com- 
monly used to denote the mutual conces- 
sions which tle parties to an action or suit 
make in the course of their pleadings, and 
the effect of which is to narrow the area 
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of facts or allegations requiring to be 
proved by evidence. These admissions are 
generally introduced in the answers to 
bills of complaint by the phrase we 
admit,“ or “ we and each of us admit,“ and 
then follows a statement in the words of 
the bill of the matters so intended to be 
admitted. 
See title EVIDENCE. 


ADMITTANCE: See title COrT HOLD. 


ADOPTION. In French law, is per- 
mitted to persons of either sex, aged fifty 
years, and being at the least fifteen years 
older than the persons, whom they adopt ; 
which latter persons being of full age, 
must be either, (1), persons to whom the 
adoptive parent has rendered assistance 
during minority and for six years at least 
without interruption; or, (2), persons to 
whom the adoptive parent is indebted for 
his rescue from fire, shipwreck, or battle. 
This adoption leaves intact the rights of 
the child in respect of his natural parents, 
being in fact the adoption of Roman law, 
in time of Justinian. 


AD QUOD DAMNUM. A writ so called, 
which ought to have been issued before 
the King granted certain liberties, as a 
fair, market &c., which might happen to 
be prejudicial to others. The writ directs 
the sheriff to inquire what damage it might 
do for the King to grant such fair or 
market. It was also formerly in use for 
obtaining a right to alter or divert the 
course of an old road, or to make a new 
one (F. N. B. 221, et seq.; Les Termes de 
la Ley); but it is the opinion of the editor 
of Williams’ Saunders’ Rep. vol. ii. ed. of 
1871, p. 484, n. (d), that this latter use of 
cone writ has been virtually done away 
wi 


AD TERMINUM QUI PRETERDT. A 
writ of entry that lay for the lessor and 
his heirs when a lease had been made of 
lands or tenements for the term of life or 

ears, and after the term was expired thie 

nds were withheld from the lessor by the 
tenant or other person possessing the same. 
Cunningham, F. N. B. 201. This writ 
was abolished by the Act 3 & 4 Will. 4, c. 
27, 8. 36. 


ADULTERATION. This phrase is com- 
monly applied to the offence of mixing u 
with food or drink intended to be sold, 
other matters of an inferior quality, and 
generally of a more or less deleterious 
character. The principal statute upon the 
subject is the 35 & 36 Vict. c. 74, which 
incorporates the 23 & 24 Vict. e. 84, and 
also (The Pharmacy Act, 1868) 31 & 32 
Vict. o. 121. 
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ADULTERY OR ADVOWTRY (Adulte- 


rium). The sin of incontinence by married 
persons, The crime of adultery is some- 


times distinguished into single and double 
adultery. Single adultery is the crime of 
illicit intercourse between two persons one 
only of whomis married. Double adultery 
is tlie crime of illicit intercourse between 
two persons both of whom are mar. ied 
(Cowel). This offence is of a tortious and 
not of a criminal nature ( Mordaunt v. Mon- 
creiff, 1874). For adultery on the part of 
a wife, or for adultery combined with de- 
sertion or cruelty on the part of a husband 
the Court of Divorce will grant a dissalu- 
tion of the marriage under the stat. 20 & 21 
Vict. c. 87. 


ADVANCEMENT. This is a well-known 
term, both in conveyancing and in equity 
law. In marriage settlements, a power of 
advancement is commonly given to the 
trustees, that is to say, a power in them to 
raise some portion (not as a rule to exceed 
one half part) of the capital moneys to 
which each child of the marriage is either 
actually or contingently entitled under tle 
settlement for his or her advancement in 
the world; that is to say, for his or her 
apprenticeship in a profession or trade, or 
for his or her bringing out in society, or 
(if intended for the church) for his educa- 
cation at one of the universities of Oxford 
or Cambridge. 

In Equity, the term has a similar mean- 
ing, but a somewhat different application. 
Thus, it being a rule of Courts of Equity, 
that where a person purchases an estate or 
stock, and takes the conveyance or assign- 
ment thereof in the name of a third per- 
son, such third person is intended to be, 
und is construed as being, a trustee only 
for the purchaser,—An exception to that 
rule is admitted in the case of such third 
person being a person for whom the pur- 
chaser was under an obligation to provide, 
and for whom he has not as yet made a 
provision, and the conveyance or assign- 
ment which is made in this latter case is 
taken to be for the benefit of the grantee 
or assignee in discharge of the obligation 
of the purchaser. The presumption of 
advancement is raised in favour of the 
following persons :— 

(I.) A legitimate child (Sidmouth v. Sid- 

mouth, 2 Beav. 447); 
(2.) An illegitimate child (Beckford v. 
Beckford, Lofft. 290) ; ' 
(3.) A grandchild (father being dead) 
Ebrand v. Dancer, Ch. Ca. 26); 
(4.) A wife (Drew v. Martin, 2 H. & M. 
130 


(5.) A wife's nephew (Currant v. Jago, 
1 Coll. Ch. Ca. 261); 
But the presumption has not hitherto been 
extended to the following cases :— 
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ADVANCEMENT —continued. 

(1.) An illegitimate grandchild (Tucker 
v. Burrow, 2 H. & M. 515); 

(2.) A kept woman. Rider v. Kidder, 10 
Ves. 360. 

In all these cases the presumption of 
advancement arises or not from a regard 
purely to the relationship of the parties ; 
the presumption may be rebutted or cor- 
roborated by extrinsic or parol evidence. 


AD VENTREM INSPICIENDUM. A 
writ which lies for the heir presumptive 
to an estate, to examine the woman who 
says she is with child, and who is sus- 
pected to feign being so, with the view of 
producing a supposititious heir to the es- 
tate. Cowel; Reg. Orig. 237. 


ADVERSE CLAIM. Where the sheriff 
in levying an execution upon the goods of 
a debtor, finds that some third person 
claims the goods as his own, he may have 
an interpleader summons requiring the 
execution creditor and such third person to 
settle the right to the goods between them; 
80 also, where the seller of goods attempts 
to stop them tn transitu, and the buyer 
insists upon having tlie goods delivered to 
him, the wharfinger or other person in 
custody of the goods may have an inter- 
pl aler summons requiring the two parties 
to litigate between themselves their adverse 
claims. 

See title INTERPLEADER. 


ADVERSE POSSESSION. The possession 
of the tenant for life under a settlement is 
consistent with the right of the re mainder- 
man; and such tenant may not alter the 
quality of his possession so as to make tho 
same adverse to the remainderman (Nemo 
potest mutare causam possessionis suæ). 
On the other hand, the possession of a 
mortgugee is adverse to the title of the 
mortgagor; und precisely because it is 
such, it will mature after twenty years’ 
duration and non-acknowledgment into an 
absolute and independent legal right. 

See title LIMITATIONS, STATUTE OF. 


ADVERSE WITNESS, This is defined 
to be a witness whose mind discloses a 
bias hostile to the party examining him; 
it is not a witness whose evidence being 
honestly given, is adverse to the case of 
the examinant. 

See titles EVIDENCE; WITNESSES. 


ADVERTISEMENTS. Under the stat. 24 
& 25 Vict. c. 96, s. 102, whosoever shall 
publicly advertise a reward for the return 
of any property whatsoever which shall 
have been lost or stolen, suggesting that 
no questions will be asked, or offering to 
repay to any pawnbroker or other the 
amount advanced on the security of the 


Ve * 
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ADVERTISEMENTS—continued. 
property, forfeits the sum of £50 for every 
such offence, to be recovered by any in- 
formant thereof. And the printer and 
publisher are also liable, but in their case 
the action is to be commenced within six 
months, and only after obtaining the sano- 
tion of the Attorney-General or Solicitor- 
General to the institution of the pro- 
secution. 


ADVOCATES. In the Roman law, and 
also in those English Courts which have 
largely moulded themselves upon that law, 
the persons who undertake and have the 
liberty to plead the causes of others are 
called advocates. ‘Their duties are analo- 
gous to those of barristers, and since the 
recent Acts, which have thrown open to all 
practitioners the practice in all the various 
Courts, the term “advocate” is used inter- 
changeably with, although less frequently 
than, that of barrister. In ecclesiastical 
law, those persons whom we now call pa- 
trons of churches, and who reserved to 
themselves and their heirs a liberty to 
present to the living on any avoidance, 
were also called advocati ecclesiæ, i. e., do- 
fenders of the church (Spelman’s Advo- 
catus). So that the original meaning of 
advowson was that of a fortress or defence 
of the church. Patrons of churches were 
also sometimes called advowees or avowees, 
and the sovereign was advowee paramount. 


ADVOWEE : See title ADVOCATE. 


ADVOWSON (advocatio). The right of 
presentation to a church or benefice: and 
he who has the right to present is called 
the patron or patronus, sometimes also 
advocatus, and sometimes defensor. Ad- 
vowsons are of two kinds: (1) Appendant, 
and (2)In gross. An advowson appendant 
means an advowson which is, and which 
from the first has been and ever since con- 
tinued to be, appended or annexed to a 
manor, so that, if the manor were granted 
to any one, the advowson would go with it 
as incident to the estate. An advowson in 
gross signifies an advowson that belongs 
to a person, but is not annexed to a manor; 
80 that an advowson appendant may be 
made an advowson in gross by severing it 
by deed of grant from the manor to which 
it was appendant. Advowsons are also 
either (1) presentative, (2) oollative, or (3) 
donative. An advowsen is termed pre- 
sentative when the patron has the right of 
presentation to the biehop or ordinary, and 
also to require of him to institute his 
clerk, if he finds him qualified. An ad- 
vowson is termed collutive when the bishop 
and patron happen to be one and the same 
person, 80 that the bishop, not being able 
to present to himself, performs by one act 
(which is termed collation) all that is 


ADVOWSON— continued. 
usually done by the separate acts of pre- 
sentation and institution, An advowson 
is termed donative when the king or a 
subject founds a church or chapel, and 
does by a single donation in writing place 
the clerk in possession, without presenta- 
tion, institution, or induction (Cowel; Co. 
Litt. 17 b. & 119 b.) Again, advowsons are 
either advowsons of rectories or advow- 
sons of vicarages; the former having been 
created in very early times, almost contem- 
poraneously with the creation of the manor 
itself; the latter having grown up more 
gradually, and as a consequence of the 
monasteries appropriating to themselves 
the tithes of the churches, and delegating to 
a locum tenens (vicar) the duties of the rector. 
The stipend of the vicar, which was at first 
precarious and inadequate, was settled at 
an adequate amount, and also secured to 
him, by the Acts 15 Ric. 2, c. 6, and 
4 Hen. 4, o. 12; whence at the present 
day a vicarage is in general as valuable 
a living as a rectory is. 

An advowson, being the right of pre- 
sentation in perpetuum, as often as a va- 
cancy arises, is considered real estate, while 
a right of presenting once only, or a single 
presentation, is considered personal pro- 
perty only. 


ÆSTIMATIO CAPITIS. This phrase 
denotes the value or price set upon an 
individual, In Anglo-Saxon times, when 
money penalties were the universal punish- 
ments of offences, King Athelstan, in a 
parliament held at Exeter, fixed a tariff of 
mulcts to be paid pro wxstimatione capitis. 
d.e., according to the rank of the pa 
wounded or slain. A like tariff exis 
in Roman law, “nam secundum gradum 
dignitatis vitæque honestatem crescit aut 
minuitur xstimatio injuri. Just. Inst. iv. 
7. 


ÆTATE PROBANDA. A writ that used 
formerly to be directed to the sheriff of a 
county, commanding him to summon twelve 
men, as well knights as other honest and 
lawful men, to be before certain commis- 
sioners previously appointed to inquire 
whether or not the king's tenant, holding 
in chief by chivalry, was of full age to 
receive his lands into his own hands. The 
commission by which the above commis- 
sioners were appointed was thence called 
“The commission A ætate probanda.” 
Cowel; 4 Co. Dig. 139. 


AFFIANCE. To agree to marry, and 
generally to pledge one’s troth or trust. 

AFFIDATIO. A swearing of the oath of 
fidelity or of fealty to one’s lord, under 
whose protection the qguasi-vassal has vo- 
luntarily come. 8 
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AFFIDAVIT. A written or printed state- 


ment made voluntarily, and verified by oath, 
‘for the purpose of being used in a Court of 
Justice as evidence of facts. In Courts of 
‘Law, affidavits are chiefly used upon sum- 
mary applications only; but in Courts of 
Equity they are used upon all sorts of ap- 
plieations, whether formal or summary. 

An affidavit consists of three esséntial 
parte: (1) the title, (2) the statement of 
facts, and (3) the jurat. The affidavit 
should be entitled in the Court in which it 
is to be used, and in the cause or matter, 
or both (as the case may be), in which it 
iy made. The statement of facts should be 
plain and unequivocal; the best evidence 
should, as a rule be adduced, but matters 
of hearsay, belief, or information are not 
excluded. Tho affidavit may be sworn 
either in Court or at chambers, or at the 
office of the Record and Writ Clerks, or 
before one of the commissioners appointed 
for that purpose; and if made in a foreign 
country, then they may be sworn before 
the mayor or other magistrate, attested and 
certified by a notary public. If the affidavit 
is in a foreign language, it must be accom- 
panied witn a verified translation. 

See title EVIDENCE. 


AFFILIATION: Ses title Basrarpy. 


AFFINITY. The relationship which 
marriage occasions between the husband 
and the blood relations of the wife, and 
between the wife and the blood relations 
of the husband. Thus, there is an affinity 
between the wife and her husband’s bro- 
ther, but there is no affinity between the 
wife’s sister and the husband's brother, or 
between the husband’s sister and the wife’s 
brother. 


AFFIRMATION. This has been substi- 
tuted for an oath in the case of certain 
religionists who object, on grounds of con- 
science, to take an oath—e.g. in the case 
of Quakers, Separatists, and others; and, 
in short, any person objecting to be sworn 
may make a solemn affirmation instead (33 
& 34 Vict. c. 49). 

See title EVIDENCE. 


Aro Er (afforestare.) To turn ground 
into a forest Cowel). When forest ground 
is turned from forest to other uses, it is 
said to become disafforested. Tomlins. 

See title Forest. 

3 (from the Fr. effrayer, to 

right). The fighting of two or more per- 
sons in some public place to the terror of 
others ; and there must be a stroke given or 
offered, otherwise it is no affray, howsoever 
quarrelsome or threatening the words may 
be; and the fighting must also be in public; 
for if it be in private, it is no affray, but 
an assault. The punishment for an affray 
is fine or imprisonment, or both. 
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AGE. Signifies in the law those periods 
in the lives of persons of both sexes, which 
enable them to do certain acts which, be- 
fore they had arrived at those periods, 
they were prohibited from doing. As for 
example: a male at the age of twelve 
years may take the oath of allegiance; at 
fourteen, which is his age of discretion, 
he may consent to marriage or choose his 
guardian; and at twenty-one he may alien 
his lands, goods, and chattels. A female 
at nine years of age is dowuble; at twelve 
may consent to marriage; at fourteen is 
at years of discretion, and may choose a 
guardian; and at twenty-one may alien 
her lands, &c. But the full age of either 
male or female is twenty-one, until which 
time they are considered as infants (Co. 
Litt. 78; Cowel). The age of twenty-one 
years is complete on the first moment of 
the last day next before the twenty-first 
anniversary of the birth. 

See title Day. 


AGENT: See title PRINCIPAL AND 
AGENT. 


AGENT AND PATIENT. The same 
person who is the doer of a thing and the 

rty to whom it is done; as when a woman 
endows herself of part of her husband’s 
possessions, this being the act of herself 
to herself, makes her agent and patient. 
Co. Litt. 8, 138; Cowel. 


AGGRAVATION (MATTER OF). In the 
language of pleadings signifies matter 
which only tends to increase the amount 
of damage, but which does not concern 
the right of action itself. Thus, in an 
uction of trespass for chasing sheep, by 
which the sheep died, the dying of the 
sheep is matter of aggravation only, and 
need not be alleged by the plaintiff in his 
declaration. Steph. on Pl. 270, 4th ed. 


AGIST. To take in and feed the cattle 
of strangers for reward; whence agist- 
mons is the taking in and feeding of such 
cattle. 


_ AGNATI. Sometimes called Adgnati, 
were those relations of a person, not bein 
of course sui heredes, who connec 
themselves with him bya male relation- 
ship all through. They ranked next after 
the sui heredes, and next before the cog- 
nati. Justinian, after numerous approxi- 
mations, eventually entirely abolished all 
distinctions between agnati and cognati, 
so that agnati and cognati indifferently 
were the next of kin of a person, or, more 
properly speaking, his nearest relations. 
See title NEXT or Km. 


AGREEMENT : See title CONTRACT. 


AGRICULTURAL CONTRACTS : Ses title 
LEASES. 
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AGRICULTURAL FIXTURES: Ses title 
FIXTURES. 


AIDER. This word is commonly used 
in two senses, Ist, by itself, when it signi- 
fies an abettor: See title AIDERS AND 
ABETTORS. 2ndly, in conjunction with the 
word verdict. AIDER BY VERDICT means 
curing by verdict. The phrase is used in 
reference to faults or omissions in plead- 
ing. Some faults, errors, or omissions in 
pleading are aided or cured by the adverse 
party taking no notice of them, or pleading 
over, as it is termed, instead of demurring. 
Others, however, are of so serious a cha- 
racter that even after the party has ob- 
tained the verdict of a jary in his favour, 
the Court, on being appl to, will stay or 
arrest the judgment, upon the ground that 
the error is of so important a nature as to 
vitiate the proceedings. Thus, where a 
5 brought an action on the case as 

eing entitled to the reversion of a certain 
or wall to which the plaintiff alleged 
in his declaration a certain injury to have 
been committed, but omitted to allege that 
the reversion was prejudiced, or to shew 
any grievance which, in its nature, would 
necessarily prejudice the reversion, the 
Court arrested the judgment after a verdict 
had been given in favour of the plaintiff; 
for in this case the gist of the action was 
the injury to the reversion, and the plain- 
tiff in his declaration had in fact not 
shewn any such injury to exist. When, 
however, it may be reasonably presumed, 
that is, presumed consistently with the 
ne tenor of the pleadings, that the 
efect was supplied or taken into conside- 
ration by the jury previously to giving 
their verdict, in such cases the error, de- 
fect, or omission cannot be made a ground 
of objection, and is thence said to be cured 
by the verdict. The principle of aider by 
verdict is thus stated by Mr. Serjeant 
Williams: “Where there is any defect, 
imperfection, or omission in any pleadings, 
whether in substance or form, which would 
have been a fatal objection upon demurrer, 
yet if the issue joined be such as neces- 
sarily required on the trial proof of the 
facts so defectively or imperfectly stated 
or omitted, and without which it is not to 
be presumed that either the judge would 
direct the jury to give, or the jury would 
have given, the verdict, such defect, im- 
perfection, or omission, is cured by the 
verdict.” See Stennel v. Hogg, 1 Wms. 
Saund. (ed. 1871), p. 260; Rus v. Ás- 
pinall, Doug. 679; 1 Sm. L. O. 614. 


AIDERS AND ABETTORS. These are 
ns who either actually or construc- 
tively are present at the commission of an 
offence, aiding and abetting or counselling 
and procuring the same to be done; they 


AIDERS AND ABETTORS—continued. 
are princi in the second degree. The 
aider and abettor of high treason is a 
principal in the first degree, propter odium 
delicti (3 Inst. 138); the aider and abettor 
of a misdemeanour is also a principal in 
the first degree, but for a very different 
reaggn, namely, the maxim de minimis 
non curat lex. Consequently, siders and 
abettors that are principals in the second 
degree are only found in the case of 
felonies, whether at common law or under 
any statute. The aider and abettor must 
participate in the felony, in the sense of 
acting in doncert with those committing 
it; for although he be present, yet if he 
do not participate, but remains merel 
passive, he is not an sbettor (1 Hale, 439). 
Moreover, the participation must be with 
a felonious intent, and not in ignorance of 
the nature of the act. 1 Hale, 446. 

See also title Accrssary. 


AIDS. Grants of money to the sovereign 
in support, i. e., aid, of his person and go- 
vernment. They were of two kinds, either 
. of which ee were ee 
aub-varieties, or (2) iamentary, bein 
tenths, fifteenths, i sa 

See title TAXATION. 


AIR: See title EASEMENTS. 


ALDERMAN. This word was of very 
frequent occurrence among the Anglo- 
Saxons. According to Spelman, all princes 
and rulers of provinces, all earls and 
barons, were designated aldermen in a 
general sense; but the word was applied 
more particularly to certain chief officers, 
e.g., the alderman of all England,” who- 
ever that officer was. In modern times, 
and for many ages 8 the word is used 
to denote certain officers in municipal cor- 
porations who are a kind of assessors to 
the chief magistrate. 

See title M UNI AL CORPORATIONS. 


ALE AND BEER HOUSES. Every inn 
is not an ale-house, nor is every ale-house 
an inn; but if an inn uses common selling 
of ale, it is then also an alehouse; and if 
an ale-house lodges and entertains travel- 
lers, it is then also an inn. Numerous 
statutes have been passed from time to 
time for the licensing and regulation of 
ale-houses, the latest of which are the 
Licensing Act, 1872 (35 & 36 Vict. c. 94), 
and the Act of 1874, amending same. 


ALIA ENORMIA (other wrongs.) De- 
clarations in the action of trespass, 
stating or alleging the specific wrongs or 
injuries complained of, usually conclude 
with the general words, and other wrongs 
to the plaintiff then did, &,” and this 
conclusion is frequently called 5 the lan- 
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ALIA ENORMIA—continued. 

age of pleading, the allegation of alia 
ene wia. 1 Ch. on Pl. 897; Sowden v. 
Goodrich; Peake, 46, per Kenyon. 


ALIAS WRIT. This was a second writ 
issued after a former one had proved in- 
effectual. If the alias also failed, a third 
writ might have been sued out, which was 
called a pluries. These writs derived their 
respective names from the words occurring 
in their respective forms. viz., “ Sicut alias 

æoipimus, Sicut pluries precipimus.” 
Boch forms of writ were abolished by the 
C. L. P. Act, 1852, s. 10, and the same 
statute in its 9th section has enacted that 
the plaintiff in any action may, at any time 
during six months from the issuing of the 
original writ of summons, issue one or 
more concurrent writ or writs, each con- 
current writ to bear teste of the same da 
as the original writ, and to be marked wi 
a seal contuining the word “concurrent,” 
and the date of issuing the concurrent 
writ. The concurrent writ or writs are to 
be in force only during the period during 
which tho original writ is in force; but 
by renewing the latter from six months to 
six months, under s. 11, the concurrent 
writ or writs may, it seems, be also kept 
alive. Day's Pr. 36. 

ALIBI (elsewhere). This word signifies 
that mode of defence in a criminal pruse- 
cution which the accused resorts to 
in order to prove that he could not have 
committed the crime with which he is 
charged, because he was in a different 
place at the time of the alleged commis- 
sion. As a true alibi is conclusive proof of 
innocence, guilty parties frequently set up 
false ones in answer to criminal charges; 
consequently the defence must be strictly 
stored: A false alibi is easily proved if 
the witnesses are cross-examined out of the 
hearing of each other. 


ALIEN: See titles NATURALIZATION ; 
ALLEGIANCE. 


ALIEN PRIORIES. These were cells 
of religious persons in England belonging 
to foreign monasteries. Most of them were 
dissolved by Act of Parliament in the reign 
of Henry IV., and some were converted 
into domestic priories. 

ALIENATION. This is the power of 
the owner or tenant to dispose of his inte- 
rest in real or personal property. With 
referenco to personal property, the power 
appears to have always existed, subject 
only to certain difficulties in the mode of 
the alienation; but with reference to real 
pro erty, the power was only slowly and 

ually acquired. For, 

I. As to Voluntary Alienation, — 

Originally no estate of freehold was 
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ALIENATION—continued. 


alienable by the tenant without the con- 
sent of the lord of whom he held; and in 
fact all estates in land were at first only 
life estates. (See title Lire Estate.) By 
the time of Henry II., however, the power 
of alienation was permitted to the tenant 
over lands acquired by purchase, to the 
extent of defeating his heirs of their suc- 
cession (1 Reeve's Hist. E. L. 223), or of 
part thereof (I. c. 105). Gifts in frank- 
marriage and in frankalmoign (see these 
titles) were the earliest of these partial 
modes of alienation. Subinfeudation was 
the other mode of alienation, which was 
most common (see that title); and as the 
heir of the subinfeudor became entitled to 
the rent or services in lieu of the land, 
that equivalent (being most probably a 
substantial equivalent) may have hastened 
the development of the ancestor’s power 
over the expectant interests of his heir. 
For, at any rate, as early as the reign of 
Henry III. the power of the ancestor to 
destroy the expectation of his heirs, 
whether collaterul or lineal, was become 
absolute. 

The process of subinfeudation infringed 
also on the riglits of the land, rendering it 
more precarious and also more difficult to 
levy the services to which he was entitled 
as landlord in chief; and accordingly it 
was attempted by statute (Magna Charta, 
ch. 32) to check the practice of subinfeu- 
dation. But the practice was not effec- 
tually checked by that enactment; and a 
new mode of grant also about that time 
came into use, being to a man and his 
heirs, or to whomsoever he might assign the 
land,—words which expressly conferred 
upon the tenant a power of alienation 
(Mad. Form. Angl. Prel. Diss. p. 5). In 
consequence of this last-mentioned mode 
of grant, and the power of alienation which 
it carried with it, the lord was still more 
poe in his interests, and in particu- 

ur in his reversion, or right to resume the 

lands upon the determination of the issue 
of his grantee. This change to the dis- 
advantage of the land is commonly as- 
signed to the feebleness and distractions 
of the reign of Henry III., and it is said 
to have also been fostered by the crusading 
spirit of the age. 

At length, it was enacted by the statute 
Quia Emptores (Statute of Westminster 
the Third) c. 1, that every freeman might 
without his lord’s consent sell his entire 
lands, or any porron thereof, the purchaser 
to hold the lands of the same chief lord 
that his vendor previously held. In this 
manner alienation by deed inter vivos be- 
came complete. 

The power of alienation by will grew 
up later. Putting to one side certain 


A NEW LAW DICTIONARY. 


ALIEN ATION—continued. 


limited customary powers of devise, lands 
could not ériginally be devised by will at 
all, excepting in an indirect and circuitous 
manner. The method resorted to was to 
convey the lands by deed inter vivos to 
some third person to hold the same to such 
uses as the person conveying should men- 
tion in his will. This process was checked 
for the future by the statute 27 Hen. 8, 
c. 10 (Statute of Uses); but the process 
having been long in use, the power of tes- 
tamentary disposition over lands could not 
be withheld altogether, and accordingly 
it was partially restored by the stat. 
32 Hen. 8, c. 1, which enabled a tenant to 
dispose of the entirety of his e 
tenures and two-third parts of his knight 
service tenures; and the Act 12 Car. 2, 
c. 24, having converted all knight service 
into socage tenures, the power of aliena- 
tion by will was, by a side wind, made 
absolute. 

II. As to Involuntary Alienation— 

Originally lands were not liable to be 
taken in payment of debts, but subse- 
quently to the reign of Henry III., when 
estates of inheritance first becume general, 
the liubility has been gradually imposed 
by statute. For, (A.). During the life of 
the debtor.—By statute 13 Edw. I, c. 18, 
one moiety of his legal fee simple lands 
became liable upon judgment debts by 
means of the writ of elegit, and by the 
Statute of Frauds (29 Car. 2, o. 3, s. 10), 
his equitable fee simple lands became also 
liable in like manner. Then by statute 
1 & 2 Vict. c. 110, the entirety of the fee 
simple lands, whether legal or ae 
of the debtor were rendered liable upon 
judgment. (See title JUDGMENT DEBTS. 
And(B.), After the decease of the debtor.— 
By the Statute of Frauds (29 Car. 2, c. 3), 
s. 10, his equitable fee simple lands were 
made liable to be administered in En ; 
and by 3 & 4 Will. 4, c. 104, all his lan 
(whether legal or equitable or of what- 
ever tenure) were rendered liable in like 
manner. 

An estate tail, although of inheritance, 
is not liable for debts after the decease of 
the debtor; but it is liable during his life 
in case of his bankruptcy, and also upon a 
judgment duly executed against him, in 
either case to the same extent that he (the 
debtor) himself could, without the assist- 
ance of avy other person, alienate the 
same. See Bankruptcy Act, 1869, s. 25, 
and 1 & 2 Vict. c. 110, ss. 13, 18. 


ALIMONY (alimonia). Thut allowance 
which is made to a woman for her support 
out of her husband's estate when she is 
under the neccasity of living apart from 
him. This provision is allowed the wife 
during the pendency of a suit between her 


21 
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and her husband, as well to provide the 
wife with the means to obtain justice as 
for her ordinary subsistence. When there 
has been a sentence of divorce, on the 
pou of the adultery and cruelty of the 

usband, the allowance fur alimony be- 
comes a permanent allowance, and is oon- 
tinued during the period of their separation. 
Upon an application for alimony, the Court 
requires on the of the husband a 
statement both of his casual and of his 
certain income to be set forth. See Hake- 
will v. Hakewill, 30 L. J. (M. & P.) 254: 
. v. Margetson, 36 L. J. (M. & P.) 


ALLEGIANCE. Otherwise called li- 
1 is the obligation or tie existing 

tween the sovereign and the subjects of 
any given state, and may be described as 
the lawful and fuithful obedience and duty 
which the subjects of every state owe to 
the head of that state in return for the 
rotection which the state affords to them. 

e learning on this subject will be found 
in Calvin's Case (Calvin v. Smith, 7 Rep. 
1), 6 Jac. 1, and in the notes to that case 
in Broom’s Const. Law. It is there said 
that allegiance is of four kinds, namely :— 
(I.) Natural allegiance — that which 

arises by nature and birth; 
(2.) ge pasa allegiance—that arising 
ough some circumstance or 
act other than birth, e.g., by deni- 
zation or naturalization ; 

(3.) Local allegiance—that arising from 
residence simply within the coun- 
try, for however short a time; and 

(4.) Legal allegiance— that arising from 
oath taken usually at the tourn 
or leet; for by the Common Law 
the oath of allegiance might be 
tendered to every one upon at- 
taining the age of twelve years. 

In Calvin’s Cuse the point decided was 

that Calvin, although born in Scotland 

after the union of the Crowns of Scotland 
and England in the person of James I. in 

1603, was nevertheless a subject of the 

king of England, and as such capable of 

holding or of acquiring by descent lands 
in England, this decision involving the 
further more general principle that alle- 
giance to a sovereign is personal and not 
territorial, and that the maxim, quando duo 
jura (imo duo regna) concurrunt in und 
sond, equum est ac st essent in diversis 
was inapplicable. That maxim does, how- 
ever, apply in determining to what lawe 

a person is to be subject. 

Until 1870 it was a rule of the English 
law that no one could lay aside an alle- 
giance which he had once acquired (nemo 
potest exuere patriam suam) whence arose 
the difficulty of a double allegiance” as 
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ALLEGIANCE—continued. 


it was called, with conflicting duties; but 
by the Naturalization Act, 1870, this rule 
has been abandoned. 

Under the stat. 11 Hen. 7, c. 1, alle- 
giance to the king de facto, i. e., for the 
time being in actual possession of the 
Crown, whether or not he be de jure also, 
is an effectual protection to the subject 
against all forfeitures on the ground of 
disloyalty or treason. 

According to the law of England, and 
also that of America, locality of birth de- 
termines the primary allegiance,—a prin- 
ciple which is still adhered to in the 
Naturalization Act, 1870; but according 
to the laws of most continental countries, 
the parentage of the parties determines 
their primary allegiance. However, by a 
series of statutes special provision has been 
made for the following classes of persons 
born abroad, all of whom are to be esteemed 
natural-born subjects, namely— 

(1.) Children inheritors of British par- 

ents, not merely for the purposes 
of inheritance (25 Edw. 3, st. 2), 
but for all other purposes also 
(Doe d. Duroure v. Jones, 4 T. R. 
308; 7 Anne, c. 5; and 10 Anne, 


c. 5): 
(2.) Children of British fathers (4 Geo. 
c. 21); 
(3.) Grandchildren, being the children 
of such latter children (13 Geo. 3, 
c. 21); and 
(4.) Children of British mothers (7 & 8 
Vict. c. 66), but apparently only 
as to the estates in England (real 
or personal) of such mothers. 
Aliens becoming permanently subjects 
of another country may become so either 
by denization in virtue of the king's letters 
patent, or by naturalization in virtue of a 
particular Act of the Legislature, or in 
virtue of proceedings taken in pursuance 
of the general Act or Acts. 
See titles NATURALIZATION ; DENIZEN. 


ALLOCATUR (it is allowed). After an 
attorney’s bill has been examined or taxed 
by one of the masters, and the items which 
he disallows have been deducted, the re- 
maining sum, certified by the master to be 
the proper amount to be allowed, is termed 
the allocatur. The allocatur is conclusive 
as to the amount of costs. 6 & 7 Vict. 
c. 78, 8. 43; 23 & 24 Vict. c. 127. 


ALLODIAL LAND. Land not held of 
any lord or superior, in which, therefore, 
the tenant has an absolute property and 
not an estate merely. The lands of the 
Anglo-Saxons were allod, but under the 
oath taken at Salisbury in 1087, all the 
lands in England became feudal, i. e., held 


ALIODIAL LAND— continued. 
of some superior lord, and for an estate 


only. 
See title Feupat TENURES. 


ALLOTMENT : See title Common, IncLo- 
SURE OF. 


ALLOTMERT, LETTERS OF: See title 
Company Law. 


ALLUVIO. This is defined to be a latent 
increase (latens incrementum), whereby 
something goes on adding itself, but it is 
impossible to say how much at any one 
moment is added. It is one of the natural 
modes of acquisition whereby property 
accruoth to one who is already the owner 
of the principal thing to which the accrual 
belongs. 

See title AccEssio. 


ALMANACK. The almanack annexed 
to the Book of Common Prayer, subject to 
the alterations made in the calendar by the 
24 Geo. 2, c. 23, is taken judicial notice of 
by the Courts of Justice (Brough v. Perkine, 
6 Mod. 81). And the Court will generally, 
torefresh its memory, refer to any almanack 
of received credit. Page v. Faucet, Cro. 
Eliz. 227. 


ALNAGE DUTIES. These were duties 
payable on woollen cloths at so much per 
ell (Fr. aulne); and the officer whose 
business it was to examine into the assize 
of woollen cloths was called the alnager. 
All such duties were abolished by 11 & 12 
Will. 3, c. 20, s. 2. 

See also title Taxation generally. 


ALTARAGE (altaragium). This word 
comprehends not only the offerings made 
upon the altar, but also all the profit 
which accrues to the priest by reason of 
the altar. When the altarage in part or 
in the whole was allotted to the vicar or 
chaplain, it meant only the customary and 
voluntary offerings at the altar for some 
divine office or service of the priest, and 
not any share of the standing tithes, 
whether predial or mixed. In the case of 
Franklyn v. The Master and Brethren of 
St. Cross, 1721 (Bunb. 78), it was decreed 
that where altaragium is mentioned in old 
endowments, and supported by e, it 
will extend to small tithes, but not other- 
wise. See also Spelm. Gloss. 28; Cro. 
Eliz. 578. 


ALTERATIONS IN WRITTEN INSTRU- 
MENTS. The effect of such alterations 
in a deed (Pigot’s Case, 11 Rep. 26 b), bil 
of exchange (Master v. Miller, 4 T. R. 320), 
or promis note (Warrington v. Early, 
2 E. & B. 763) is this— 

(I.) If the alteration is material, then 

whether (a) it is made by a party 
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ALTERATIONS IN WRITTEN INSTRU- 
tinued. 

or (b) it is made by a stranger, 
the alteration vitiates the instru- 
ment; and 

(2.) If the alteration is immaterial,— 
then if (a) it is made by a party, 
the alteration vitiates the in- 
strument. Aldous v. Cornwell 
(Law Rep. 3 Q. B. 573) must be 
distinguished, as the case of an 
immaterial alteration by some 
unknown person ; 

But if K% it is made by a stranger, the 

teration has no effect at all in 

vitiating the instrument. 


ALTERNATIVE OBLIGATIONS. With 
reference to these obligations, Lord Coke 
has said that in case an election be given 
of two several things, always he who is 
the first agent shall have the election 
(Co. Litt. 145 a). And it has been laid 
down as a general rule that the person 
who has to perform one of two things in 
the alternative has the right to elect (Lay- 
ton v. Pearce, 1 Doug. 15). The Roman 
law agrees generally with the English 
law in these respects. Brown’s Savigny, 
68-69. 

An election once made is binding, and 
the promise is thenceforth single to per- 
form the alternative chosen: Quod semel 
placuit in electionibus, amplius displicere 
non potest (Co. Litt. 146 a). Where the 
one of two alternatives becomes impossible, 
or is so from the first, the promise is abso- 
lute to perform the other (Da Costa v. Davis, 
1 B. & P. 242), unless, in the case of an 
impossibility subsequently arising, the con- 
struction of the contract or the circum- 
stances under which it was entered into 
exclude the ordinary rule (Leake, Con- 
tracts, 371-375). It seems that no difference 
is made, whether the alternative which is 
impossible is so for natural or for legal 
reasons. Brown’s Sav. 67. 


AMALGAMATE. Two companies can- 
not amalgamate with each other, unless 
such a transaction is authorized by the 
constitutions of both companies, or unless 
all the shareholders in both cunsent to the 
amalgamation. And where there is a 
power to amalgamate, that power must be 
strictly pursued (2 Lindl. Pner. 627). 
Speaking generally, corporations cannot 
umalgamate, Brice on Ultra Vires, 431. 


AMBASSADOR. This is the commis- 
sioner who represents one country in the 
seat of Government of another; and as 
such representative, he is exempt, together 
with his family, secretaries, and servants, 
from the local jurisdiction, not only in 
civil, but also in criminal cases, In 
England, his exemption depends prin- 
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AMBASSADOR—continued. 


cipally on the stat. 7 Anne, o. 12. Where 
such an ambassador involves himself in 
commercial relations, much inconvenience 
arises, the better opinion being that even 
in that case he is exempt from the local 
jurisdiction. But an ambassador may 
waive his privilege in all these respects, 
and submit himself to the jurisdiction. 
Such an ambassador is, however, amenable 
in his own country to the national jurisdic- 
tion thereof; and in fact it is because he 
carries with him into the foreign country 
the territory of his own country that he is 
exempted from the local jurisdiction. (See 
title 0 Whether the 
exemption operates to deprive a creditor of 
his real (as opposed to a mere personal) 
right, is a disputed question (see case of 
the United States Ambassador to Prussia, 
Wheaton, pp. 307-318). An ambassador is 
a public minister, which in the usual case 
a consul is not. 


AMBIGUITY: See title EXTRINSIO Evi- 
DENCE. 


AMENDMENT. This is the correction 
of some error or omission or the curing of 
some defect, in judicial proceedings. First, 
in civil cases. Here amendments are 
either at common law or by statute. In 
the times of oral pleading, the parties 
were allowed to correct and adjust their 
pleadings at any time during the oral 
altercation, and were not held to the form 
of statement which they might first have 
advanced. And so at the present day, 
until judgment is signed, either purty may 
even at Common Law amend his pleading 
until judgment is signed, subject to the 
discretion of the Court or judge, who will 
not allow amendments which appear un- 
reasonable, or whereby the opposite party 
may be prejudiced. But no amendments 
will be allowed in pleas in abatement, 
because such pleas are disfavoured. And 
even after judgment has been signed, the 
Courts have a power, even at Common Law, 
of amending, it being considered that 
during the term wherein any judicial act 
is done, the record remains in the breast of 
the judges (Co. Litt. 260 a). This power 
of amendment at Common Law has been 
largely supplemented by various Acts of 
Parliament called the Statutes of Amend- 
ment, which are commonly classed with 
the Statutes of 5 and by which 
almost all errors in pleading, being errors 
in form only, are amendable, and certain 
objections to defective pleadings, being 
defective as to form only, are obviated 
after certain stages have been reached in a 
cause. The so-called Statutes of Amend- 
ments were the 14 Edw. 3, c. 6. st. 1; 9 
Hen. 5, c. 4, st. 1; 4 Hen. 6, c. 3; and 8 
Hen. 6, cc, 12, 15; the so-called Statutes of 
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Jeofails were the 32 Hen. 8, c. 80, 18 Eliz. 
c. 14, 24 Jac. 1, o. 13, 16 & 17 Car. 2, c. 8, 
4 & 5 Anne, c. 16, and 5 Geo. I, c. 13. And 
see generally as to both the ease of Stennel 
v. Hogg, 1 Wm. Saund. 260, ed. 1871. 

But under recent statutes, being chiefly 
the C. L. P. Acts, 1852, 1854, and 1860, 
much larger powers of amendment are 
conferred, not only in cases of the mis- 
joinder and non-joinder of party plain- 
tiffs or defendants, but also and principally 
where a variance ap between the 
pleadings and the evidence. As to such, 
ace the several titles Mis-soInDER, Nox- 
JOINDER, AND VARIANCES. 

Secondly, in criminal cases.— It was the 
opinion of Lord Holt and of the other 
judges in R. v. Tucker (1 Salk. 51), that 
Whatever was amendable at Common Law 
in civil cases was also amendable at Com- 
mon Law in criminal cases. The statutes, 
however, mentioned above, allowing amend- 
ments and curing defects in civil cases, did 
not in general extend to criminal cases at 
all, except perhaps to cases of misde- 
meanour. But by the 7 Geo. 4, c. 64, 8. 
19, if an accused person pleaded a mis- 
nomer, the indictment was to be amended 
by inserting the correct orthography. And 
by the more recent statutes (11 & 12 Vict. 
o. 46, s. 4), as to the amendment of 
variances, and 14 & 15 Vict. o. 100, as to 
errors in the names of counties, cities, &c., 
and in the allegations of the ownership of 
property, very large powers of amendment 
are committed to the judge in criminal 
trials, where he is of opinion that the 
defendant cannot be prejudiced thereby in 
his defence on the merits. - 


AMENDS, TENDER OF. Under the 
statute 11 & 12 Vict. o. 44, s. 11, relative 
to proceedings against justices, the justice 
may, after the required notice of action 
has been given, tender such sum of money 
as he may think fit aa amends for the 
injury complained of in such notice, and 
he may thereupon pay into Court the 
money tendered, and may afterwards give 
in evidence the same; in which case, if the 
jury assess the injury at no larger amount, 
judgment shall be given for the defen- 
dant, who shall be entitled to deduct his 
costs out of the money so paidin. A like 
tender of amends may also be made by 
revenue officers and by special constables, 
and also in cases of involuntary trespasses, 
and for wrongful proceedings under Rail- 
bl ana: See Arch. Pr. 1372, 1174, and 


AMERCIAMENT. A pecuniary punish- 
ment for some fault or misconduct, differing 
(in theory at least) from a fine in being 
less out of leniency (merci) than the fault 
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or misconduct deserved. Magni Charta, 
c. 24, requires a freeman to amerced 
only for a great fault, and in proportion 
only to its greatness. See Griesley s Case, 
8 Co. 38 a. 


AMEUBLISSEMENT. In French law, 
under the régime en communauté (see that 
title), when that is of the conventional 
kind, if the husband or wife, or either of 
them, make their or either of their present 
or future immoveable property come into 
the community either in whole or in part, 
this is called an ameublissement, which 
may be either determinate or indeter- 
minate. 


AMICUS CURIZ. When a Court of 
Justice is in doubt or in error in a matter 
of law, any of the counsel present may 
inform the Court upon it, out of a regard 
for the Court merely. 


AMNESTY. An act of pardon or 
oblivion, such as that of 1660 (Restoration 
of Charles II.). 


AMORTIZE. To alien in mortmain. 


AMPLIARE. ‘ Est boni judicis ampliare 
jurisdictionem suam,” i. e., to endeavour to 
find some ground for assuming jurisdiction 
in a proper case, not to exceed his admitted 
jurisdiction. : 


ANATOMY, SCHOOIS OF. These are 
regulated by the stats. 2 & 3 Will. 4, c, 75, 
4 & 5 Vict. c. 26, 24 & 25 Vict. c. 96, and 
34 Vict. c. 15. See also R. v. Feist, 8 Cox, 
C. C. 18. 


ANCESTOR. The distinction made 
between an ancestor and a predecessor in 
law, is, that the former is applied to an 
individual in his natural capacity, as J. 8. 
and his ancestors, and the latter to a com- 

ny, body politic, or corporation, as a 

ishop and bis predecessors. Cowel; Co. 
Litt. 78 b.; Britton, 169. However, this 
distinction is not attended to in the Suc- 
cession Duty Act, 1853 (16 & 17 Vict. c. 
53). 


ANCESTREL. Relating to one’s ances- 
tors. Homage ancestrel was where a 
tenant and his ancestors had time out of 
mind held by homage of the lord and his 
ancestors. Also, real actions were either 
possessory, i. e, of a man's own seisin, or 
ancestrel, i. e., of the seisin of his ancestors, 


ANCIENT DEMESNE, or DOMAIN 
(vetus patrimonium domini). A tenure 
whereby all manors belonging tothe Crown 
in the days of Edward the Confessor and 
William the Conqueror were held; the 
numbers and names of which manors, as of 
all others belonging to common persons, 
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ANCIENT DEMESNE, or DOMAIN— 
continued. 

William the Conqueror caused to be set 
down in a book called Domesday; and 
those which appear by that book to have 
belonged to the Crown, and are there deno- 
minated terre regis, are called ancient de- 
mesne. Lands in ancient demesne are of 


a mixed nature, i.e., they partake of tlie 


roperties both of copyhold and of free- 
hold : they differ from ordinary copyholds 
in certain privileges, and from freehold by 
one peculiar feature of villenage, viz., that 
they cannot be conveyed by the usual com- 
mon law conveyance, but pass by surrender 
to the lord or his steward in the manner of 
copyholds, with the exception that in the 
surrender the words “to hold at the will 
of the lord” are not used, but simply the 
words “ to hold according to the custom of 
the manor.” There are three kinds of 
tenants in ancient demesne. First. Those 
whose lands are held freely by grant of 
the king. Secondly. Those who do not 
hold at the will of the lord, but yet hold 
of a manor which is ancient demesne, and 
whose estates pass by surrender, or deed, and 
admittance, and who are styled customary 
freeholders, Thirdly. Those who hold of 
u manor which is ancient demesne, by copy 
of court roll, at the will of the lord, and 
are styled copyholders of base tenure 
(Cowel; Scriven on Copyholds, p. 425; 
1 Cruise, Dig. 44). Whether lands are 
ancient demesne or not must be tried by 
Domesday Book, F. N. B. 16 D., the autho- 
rity of which is conclusive (4 Inst. 269); 
but the question whether lands are parcel 
of a particular manor which is ancient 
demesne may be tried by a jury. Hunt v. 
Burn, 1 Salk. 57. 

Tenants in ancient demesne used to 
enjoy certain privileges, e.g., that of being 
impleaded in the Courts of their own 
manors only, and of being exempted from 
serving on the juries of the county; but 
those privileges have mostly ceased, and 
provision is made by the stat. 4 & 5 Vict. 
c. 35, and the Acts amending same, for the 
general enfranchisement of ancient de- 
mesne lands. 

See title CopYHOLDs. 


ANCIENT DOCUMENTS. These are re- 
ceived in evidence for certain purposes, and 
subject to certain restrictions. But ancient 
grants are not to be received in evidence 
unless they can be accounted for as coming, 
eg., from the hands of some one connected 
with the estate (Swinnerton v. Slafford 
(Marquis), 3 Taunt. 91); or from a reason- 
ably probable custodian of them (Crough- 
ton v. Blake, 12 M. & W. 205). Ancient 
surveys have in many instances been held 
inadmissible to prove the extent or rights 
of a manor (Evans v. Taylor, 7 A. & E. 617; 
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Daniel v. Wilkin, 7 Exch. 429). But when 
ancient documents evidence an act of 
ownership, then they are admissible ss 
evidence of title (Doe d. William the Fourth 
v. Roberts, 13 M. & W. 520,; as they also 
are, where they are in the nature of an in- 
quisition in a public matter. Carr v. 
Mostyn, 5 Exch. 69. 


ANIMALS. There may be property in 
wild animals when reclaimed, e.g., in a 
cat; and in the case of unreclaimed ani- 
mals, the property in them, according to 
the law of England, is said to be in the 
owner of the land upon which they are 
started and captured (Blades v. Higgs, 
12 C. B. (N. S.) 501), although by the laws 
of most countries it is in the cuptor (See 
title OccrrATIo). The owner of animals 
with a mischievous propensity is liable for 
the damages they occasion, provided he 
knows their mischievous propensity. (Jones 
v. Perry, 2 Esp. 482; Stiles v. Cardiff Steam 
Navigation Co., 12 W. R. 1080.) The stat. 
28 & 29 Vict.c. 60, provides for dogs doing 
damage to cattle or sheep. The stats. 5 & 
6 Will. 4, c. 59 (since repealed), 12 & 13 
Vict. c. 92, and 17 & 18 Vict. c. 60, punish 
cruelty to animals; and the stat. 2 & 3 
Vict. c. 47, prohibits bear-baiting and cock- 
fighting. And as to bequests of personal 
property to a dog-charity, see University of 
London v. Jarrow, 23 Beav. 159. 


ANNATES. These were first fruits, and 
were so called because one year’s value of 
profits is taken as their rate. 


ANNUITY. This is a yearly payment 
of a certain sum of money granted to 
another in fee, or for life, or for a term of 
years, and charging the person of the 
grantor, although it may also be made to 
charge his real estate, in which latter case 
it is most commonly called a rent-charge. 
The remedy was either by writ of annuity 
or by distress, uecordiug as the person or 
the lands of the grantor were suught to be 
affected, The Apportionment Act (4 & 5 
Will. 4, c. 22) first wade annuities ap- 
portionable. Under the Annuity Act 
(53 Geo. 3, c. 141), annuities for lives 
granted by way of the repayment of 
money lent, required to be inrolled in 
Chancery; but now, under the stat. 18 & 
19 Vict. e 15, they require to be merely 


| registered in the Court of Common Pleas, 


Annuities may also be regarded as legacies 
payable, not in mass at one time, but by 
instalments every year or aliquot part of a 
year; therefore the word legacies in gene- 
ral comprises the word annuities. Dolton 
(Duke) v. Williams, 4 Bro. C. C. 361; 
Mullins v. Smith, 1 Dr. & Sm. 204. 

If an annuity is given simpliciter, it is 
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ANNUITY—continued. 


an annuity for the life only of the an- 
nuitant (Kerr v. Middlesex Hospital, 2 DeG. 
M. & G. 583); or, in the case of joint an- 
nuitants, for the life of the longest liver of 
them (Wilson v. Maddison, 2 Y. & C. C. C. 
372); and the law is the same since 1 Viet. 
c. 26 (Nichols v. Hawkes, 10 Hare, 342). 
Where, however, an annuity is given to A. 
in general terms, and the gift is accom- 
panied with a direction to provide for the 
same out of the proceeds of property, that 
is a perpetual annuity (Kerr v. Middlesex 
Hospital, supra), unless the direction is 
mere surplusage, e.g., merely directs pay- 
ment out of the “general effects” of the 
testator (Innes v. Mitchell, 6 Ves. 464); 
and, of course, the testator may, by express 
words, give a perpetual annuity. Stokes v. 
Heron, 12 Cl. & F. 161. 

Sometimes an annuity is payable only 
out of income (Foster v. Smith, 1 Ph. 629), 
and sometimes it is a charge on the 
itself of the estate (Wright v. Callender, 
2 De G. M. & G. 652), in which latter case 
the annuitant may, if the income is insuffi- 
cient, require a sale of a sufficient part of 
the (May v. Bennett, 1 Russ. 370), 
and even be entitled to a prospective 
order for the necessary successive future 
sales (Hodge v. Lewin, 1 Beav. 481). An 
indefinite trust to receive rents fur pay- 
ment of an annuity is a charge of the an- 
nuity upon the cor (Phillipe v. Gut- 
teridge, 11 W. R. 12); and a direction to 

urchase an annuity for A. entitles A. to 

ave the purchase-money paid over to bim 
or her (Ford v. Batley, 17 Beav. 303; Re 
Brown's Will, 27 Beav. 324); although the 
testator may have directed the contrary 
(Stokes v. Cheek, 28 Beav. 620); and if the 
intended annuitant is dead, his personal 
representatives will be entitled to the pur- 
chase-money (Day v. Day, 1 Dr. 569), 
although the purchase-money is to consist 
of the p s of land sold. Bayley v. 
Bishop, 9 Ves. 6. 

An annuity will abate with general 
legacies (Carr v. Ingleby, 1 De G. & Sm. 
862), unless the annuity is given as a spe- 
cific interest in land, when it will only 
abate with the other specific legacies. 
Creed v. Creed, 11 Cl. & F. 491. 

When an annuity is given by will, the 
first payment thereof is to be made, in the 
absence of express directions otherwise 
directing payment, one year after the tes- 
tator's death (Gibson v. Bott, 7 Ves. 96,, or 
if successive interests for life and in re- 
mainder are given by way of annuity out 
of a sum of money directed to be placod 
out to answer it, then two years from the 
testator’s death. Gibson v. Bott, supra. 


ANSWER. This isthe most usual mode 


of raising defences to a bill of complaint 


ANSWER—continued. 


in the Court of Chancery, being more 
common than either plea ordemurrer. By 
the Judicature Act, 1873, this form of 
pleading is extended to the Courts of Com- 
mon Law. 

See title PLEADING. 


ANTE-NUPTIAL SETTLEMENT : 
title MaRRIAGE SETTLEMENTS. 


ANTICIPATION. This word is com- 
monly used in Courts of Equity as signify- 
ing the alienation of married women. It ie a 
rule of the Common Law that the absolute 
property given to any one cannot be fet- 
tered with any restraints or conditions 
against alienating (Tud. L. C. Conv. 858; 
Bradley v. Peixoto); but Courts of Equity 
in the case of property given to the sepa- 
rate use of a married woman allow the 
restraint, as tending to render the sepa- 
rate use more perfect and assured (Tullett 
v. Armstrong, 1 Beav. 21). Whence the 
clause against anticipation is common in 
gifts of property to females to their sepa- 
rate use 


See 


use. 
See title SEPARATE ESTATE. 
ANTICHRESE : See title NANTISSEMENT. 


a 

APOLOGY. In the case of a libel being 
published in a newspaper or other like 
public writing, the 6 & 7 Vict. c. 91, pro- 
vides that the defendant may plead the 
inadvertent insertion of same without 
malice or gross negligence, and the prompt 
insertion in the same publication of an 
apology for same; and he may pry into 
Court at the same time a reasonable sum 
of money by way of amends. A like pro- 
vision is made in the case of defendants 
being private individuals (s. 1), and 
such apology shall go in mitigation of 
damages. 


APOSTASY. This offence differs from 
heresy in this, that apostasy is a total 
renunciation of a religious belief once 
possessed, while heresy consists in denying 
some one particular doctrine only. At the 
present day apostasy is punishable under 
the stat. 9 & 10 Will. 3, c. 32 (Revd. Stats. 
9 Will. 3, o. 35), by incapacity for or de- 
privation of offices of trust or emolument, 
and by imprisonment for three years with- 
out bail. The information must be laid 
within four days after the outward profes- 
sion of apostasy, and be followed up within 
three months, otherwise the accusation 
falls through. The penalty is also remitted 
upon an open retractation in Court of the 
offence. 


APOTHECARY : See title MEDICINE. 
APPARITOR. This was a messenger of 
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APPARITOR—continued. ; 
the spiritual Courts, whose duty was to 
serve the process thereof. 


APPEAL (from the Fr. appeler). This 
word has two significations : it signifies in 
one sense a complaint or an appeal to a 
superior Court, when justice is supposed 
not to have heen done by an inferior Court. 
It also signifies, when spoken in reference 
to a criminal prosecution, an accusation 
by one subject aguinst another for a 
heinous crime, demanding punishment for 
the inj sustained by himself, rather 
than for the offence committed against the 
public, Criminal appeals were however 
abolished by 59 Geo. 3, c. 46. The prin- 
cipal kinds of them while they existed 
were the following: 1. Appeal of arson. 
2. Appeal of death. 3. Appeal of mayhem. 
4. Appeal of rape; and 5. Appeal of rob- 
bery (59 Geo. 8, c. 46). Of these appeals 
all were capital, except that of mayhem. 
The latest instance of an appeal was Ash- 
ford v. Thornton (1 B. & A. 405) (one of rape 
followed by murder), and probably in con- 
sequence of that case the above-mentioned 
statute was passed forbidding such appeals 
for the future. Where the verdict in an 
appeal was in favour of the appeller, he 
might insist upon what terms he pleased 
as the ransom of the appellee’s life. It 
has been suggested that, although appeals 
are abolished, some right of action for 
pecuniary compensation should be per- 
mitted in the cases in which appeals for- 
merly lay. 

The right of appeal in certain cases has 
been extended by various recent statutes, 
thus :— 

(1.) An appeal from a decision of the 
Court on a rule to enter a verdict, 
or a nonsuit, or for a new trial, 
under C. L. P. Act, 1854; 

(2.) An appeal in Crown Cases Reserved, 
under 11 & 12 Vict. c. 78; 

(3.) An appeal from a decision of jus - 
tices in summary proceedings, 
under 20 & 21 Vict. c. 43; 

(4.) An appeal from an order giving 
relief in ejectment against for- 
feiture, under C. L. P. Act, 1860: 


and 

(5.) An appeal from a revising barrister 
in election matters, under 28 & 
29 Vict. c. 36. | 

See also County Court, for appeals 
therefrom; and QUARTER SEs- 
sions, for appeals therefrom and 
thereto. 


APPEARANCE. In an action at law, 
when a defendant is served with a writ of 
summons, which is a judicial mandate 
issuing out of and under the authority of 
the Court in which the defendant is sued, 
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APPEARANCE—continued. 


he is bound by the command which is 
contained in that writ to enter an appear- 
ance thereto within eight days; this ap- 
pearance is a memorandum in writing 
according to a prescribed form, signifying 
that the defendant has appeared, according 
to the communi of the writ, and such 
memorandum is delivered to the proper 
officer of the Court, and by him is entered 
in a book kept for that purpose; and this 
is what is technically called entering an 
appearance (Arch. Prac.; Tidd). The 
word is also applicable to proceedings in 
other Courts besides those of the Common 
Law ; and it bas a very similar meaning as 
used in the proceedings in a suit in Equity. 
The practice was first introduced into 
Courts of Equity by the Orders of 8th 
May, 1845. 

In the case of infants and married 
women, they are to appear, the former by 
his or her guardian, and the latter in person, 
in an action at Law (2 Arch. Pr. 1252): 
and the former by his or her guardian ad 
litem, and the latter either in person or 
by her next friend, in a suit in Equity 
(1 Dan. Ch. P. 460; Morg. Ch. Acts, 691). 
The effect of entering an appearance is 
to waive any irregularity in the process 
(Forbes v. Smith, 24 L. J. (Ex.) 167); but 
in the Courts of Equity a conditional 
appearance may be entered which shall 
5 have that effect. 1 Dan. Ch. Pr. Ch. 


For neglect to appear, or in default of 
appearance, in an action at Law, if the writ 
of summons is specially indorsed, the 
plaintitf may, under certain circumstances, 
sign final judgment at once (C. L. P. Act, 
1852, s. 27), and if the writ of summons 
is not specially indorsed, he may, with 
leave, proceed to file his declaration with 
short notice to plead, and in that way 
arrive at judgment (s. 28). In a suit in 
Equity, the plaintiff may enter an appear- 
ance fora defendant. 


APPENDANT. This word, in its general 
sense, denotes anything annexed in what- 
ever manner to any other. But as applied 
to incorporeal hereditaments in the law 
of real property, it denotes something an- 
nexed as an incident to some other and cor- 
poreul hereditament, and the annexation of 
which thereto is of a necessary character, 
and has therefore existed from the very 
beginning of time. Thus, that amount of 
common which from the first, and as of 
necessity, the lord assigned to his villeins 
to depasture their beasts of husband 
during such times as their lands (whic 
were all of them arable) were in ear, was 
called common of pasture appendant ; and 
similarly, the lord from the first, and as of 
necessity, erected and endowed a church 
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APPENDANT— continued. 


(being the manor or parish church) for the 
religious education and welfare of his 
tenants, and the endowment of such church 
was called an advowson appendant, i. e., to 
the manor. It is also a characteristic of 
properly appendant rights, that once they 
are disannexed, although for ever so short 
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APPORTIONMENT—continued. 


Apportionment Act, 1870 (33 & 384 Vict. 
c. 35). Secondly, as applied to annuities, 
these were made apportionable by the stat. 
4 & 5 Will. 4, c. 22, a provision which has 
been extended by the stat. 33 & 34 Vict. 
o. 35, the 2nd section of which enacts as 
follows : “From and after the passing of 


a time, from the principal hereditament, so | this Act [Aug 1, 1870], all rents, annuities, 
as to become in gross, they can never become | dividends, and other periodical payments 


appendant again. 
See further, titles APPURTENANT, IN 
Gross ; and INCORPOREAL HEREDITA- 
MENTS. 


APPOINTMENT TO OFFICES. Wherea 
person acts in a public capacity, his so 
acting is prima facie evidence of the validity 
of his appointment (R. v. Winnifred, 1 
Leach, C. C. 515); and this presumption is 
adopted in the Criminal Law Consolidation 
Acts of 1861. 


APPOINTMENT, POWERS OF. These 
are either general or special; the former 
enabling the donee of the power to appoint 
to any one he pleases, and even to himself 
(for which reuson, the property which is 
subject to a general power of appointment 
is liable in case of his bankruptcy: Bauk- 
ruptcy Act, 1869, s. 15, sub-s. 4),; the 
latter enabling him to appoint among par- 
ticular individuals only, or notatall. There 
is also the following distinction between 
these two kinds of powers, viz., that the 
general power, when exercised, dates from 
the exercise thereof, and not earlier; while 
the special power, when exercised, dates 
from the creation thereof, which is neces- 
sarily an earlier period than that of the 
exercise. 


See further, titles CoNvEYANOCES; 
POWERS. 
APPORTIONMENT. This word applies 


to rents, annuities, and common. First, as 
applied to rents, it denotcs a division of the 
rent in certain proportions; and as to rents- 
service, these (although originally and in 
their own nature indivisible) have been 
divisible since the stat. Quia Emptores, 
18 Edw. 1 (Statute of Westminster the 
Third) c. I, and as to rents-seck, rents- 
charge, &c., these have been made appor- 
tionable by the stat. 4 Geo. 2, c. 28; and 
now also by Lord St. Leonards’ Act, 22 & 
23 Vict. c. 35, the release of part of land 
subject to a rent-charge does not release 
the other part, which the intention was 
should remain unreleased. By the stat. 
11 Geo. 2, o. 19, rents secured on leases are 
made apportionable between a landlord 
(tenant for life) deceased and the succeed- 
ing remainderman or reversioner—an ap- 

rtionment which has been made universal 

y the stats. 4 & 5 Will. 4, c. 22, and the 
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in the nature of income (whether reserved 
or made payable under an instrument in 
writing or otherwise) shall, like interest on 
money lent, be considered as accruing from 
duy to day, and shall be apportionable in 
respect of time accordingly.” Thirdly, as 
applied to common, upon a purchase by the 
commoner of purt of the land over which 
his right of common exists, the right may 
be apportioned (Co. Litt. 149 a); and it 
makes no difference, semble, that the right 
of common is that to common sans nombre. 
Wild's Case, 8 Rep. 79; Bennett v. Reeve, 
Willes, 232. 

See also titles RENT; ANNUITIES; Drei- 

DENDS; and COMMON. 


APPORTIONMENT OF RENT. By the 
Common Law there was no apportionment 
of rent in respect of time, rent not being 
regarded as accruing due de die in diem. 
Clun's Case, 10 Co. 126 a. 

Accordingly (1.) If the lessor was owner 
in fee simple, or (being owner for a limited 
estate) had a power of leasing, upon his 
death in the interval between two days of 
payment, his executors were not entitled to 
any of the rent in respect of the 
accrued portion of the interval, but the 
rent for the entire interval went to the 
8 who took the reversion (whether as 

eir-at-law, devisee, or remaindermuan). 
Earl of Strafford v. Lady Wentworth, 1 P. 
Wms. 180. 

And (2.) If the lessor was tenant for life, 
or for any other limited estate, and had no 
power of leasing, upon his death in the 
interval between two days of payment, his 
executors were not entitled to any part of 
the reut in respect of the accrued portion 
of the interval, and neither was the rever- 
sioner entitled to that part of the rent, but 
that part ceased to be payuble at all by the 
tenunt to any one. Jenner v. Morgan, 1 P. 
Wms. 392. 

However, by statute, rents have been 
made apportionable, the principal statutes 
being the following: 

(a.) By 11 Geo. 2, c. 19, s. 11, when any 
tenant for life, not having a power of kcas- 
ing, dies on or before the day on which the 
rent is payable by his lessee, the executors 
of such tenant for life are entitled to the 
whole or a proportion (as the case may be) 
of tlie rent in respect of tue accrued interval 
or accrued portion thereof; and it has been 
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held that the statute extends to a tenant in 
tail ( Whitfield v. Pindar, 8 Ves. 311). The 
statute did not, however, extend to land 
tax or quit rents: neither were such rents 
apportionable in Equity (Sutton v. Chaplin, 
10 Ves. 66); and it was doubtful if it ex- 
tended to tenancies held pur autre vie. 

Accordingly, (b.) By 4 & 5 Will. 4, c. 22, 
commonly called the Apportionmont Act, 
it has been enacted that rents reserved and 
made payable on any demise or lease of 
lands, tenements, or hereditaments which 
have been and shall be made, and which 
leases or demises determined or shall deter- 
mine on the death of the person making 
the same (although such person was not 
strictly tenant for life thereof) or on the 
death of the life or lives for which such 
person was entitled to such hereditaments, 
shall, so fur as respects the rents reserved 
by such leases and the recovery of a portion 
thereof by the person granting the same, 
his or her executors or administrators (us the 
case may be), be considered as within the 
provisions of the Act 11 Geo. 2,c. 19,8. 11; 
and that all rent service reserved on any 
lease by a tenant in fee or for any life inte- 
reat, or by any lease granted under any 
power (being in each cuse a lease granted 
after the 10th of June, 1834), and all rents- 
charge and other rents, annuities, pensions, 
dividends, moduses, compositions, and all 
other payments of every description in the 
united kingdom of Great Brituin and Ire- 
land made payable or becoming due at fixed 
periods under any instrument (being an 
instrument that came into operation after 
the said 10th of June, 1834) should be ap- 
portioned so and in such munner that, on 
the death of any person interested in the 
said respective payments, or on the deter- 
mination otherwise of the interest of such 
person therein, he or she, and bis or her 
executors, administrators or assigus, should 
be entitled to a proportion thereof, accord- 
ing to the time which should have elapsed 
from the commencement or last period of 
payment thereof respectively (as the case 
may be) including the day of the death or 
other determination of the interest of such 
person, subject nevertheless to all just 
allowances and deductions in respect of 
charges thereon respectively, the remedies 
for the recovery of such proportion to be- 
come available when the entire amount is 
become payable, and not before ; such reme- 
dies to lie and be directed aguinst the per- 
son or persons who (but for this Act) would 
have been entitled to receive and to retain 
the entirety of the said respective pay- 
ments. 

(c.) By the Act 14 & 15 Vict. c. 25, 8. 1, 
when the lease or tenancy, being at a ruck 
rent, shall determine by the dea 
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of the interest of the landlord entitled for 
his life or for any uncertain interest, instead 
of claims to emblements, the principle of 
an apportionment of rent is introduced, the 
tenant being allowed to hold on till the 
end of the cnrrent year of his tenancy, 
upon the terms of the old holding, where- 
upon he goes out without any notice to quit 
either given or received. ‘ 

(d.) By the Lunds Clauses Consolidation 
Act, 1845 (8 & 9 Vict. o. 18) s. 119, und 
under the Church Building Acts (17 & 18 
Vict. c. 32), the principle of apportionment 
of rent is also adopted, when part only of 
the land comprised in the lease or under- 
lease (as the case may be) is required for 
the purposes of the works authorized by 
those Acts respectively. 

Lastly, (e.) By the Apportionment Act, 
1870 (33 & 34 Vict. c. 35), the principle of 
upportionment was extended to the cases 
of rents, annuities, dividends, and other 
periodical payments in the nature of income 
reserved or made payable otherwise than by 
an instrument in writing, with the like 
remedies tor the recovery of the propor- 
tionate payment. This Act was necessi- 
tated by the decision in Cattley v. Arnold 
(1 J. & H. 651), which limited the earlier 
Acts to payments reserved by instruments 
in writing only. 


APPRAISE. To set or affix the true 
price or value on goods. By stat. 11 
Edw. 1 (Acton Burnell), appraisements 
are to be made on oath, und are to be at 
the true value, under the penalty of the ex- 
cessive appraiser having to purchase at his 
own valuation; and by stats. 46 Geo. 3, 
c. 43, and 8 & 9 Vict. o. 76, appraisers 
must be licensed, and by the Stamp Act, 
1870 (33 & 31 Vict. c. 97), every appraise- 
ment is to bear a stamp of 6d. for every 
£10 of value, and for every value between 
£5 and £10, and a stamp of 3d. for £5 of 
value or under. But appraisements made 
for oue side only, and not being obligatory 
as between the parties, are sxem pled, 


APPREHENSION OF OFFENDERS: See 
title CONSTABLE. 


APPRENTICE. A person in the course 
of learning any profession is so called in 
law; but the name is now commonly 
limited to a person bound by indenture to 
a tradesman, who thereby undertakes for 
certain considcrations to teach him his 
trade. See the duties of the master ex- 
plained in Couchman v. Siller (23 L. T. 
480) ; and those of the apprentice in 
v. Simmonds (7 H. & N. 707). Where, as 
usually happens, the apprentice is an in- 
fant, no action lies against him on his 
covenant (Gy bert v. Fletcher, Cro. Car. 179), 
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APPRENTICE—continued 
unless by special custom (Whittingham v. 
Hill, Cro. Jac. 494); therefore usually the 
parent covenants for him, but the infant 
must execute the indenture (R. v. Arnes- 
ley, 3 B. & A. 585). Under the Stamp 
Act, 1870, the indenture must be stamped 
with a 5s. stamp for every £5, or fraction 
of £5, of premium, and with a 2s. 6d. stamp 
where there is no premium. 

Regarding parish apprentices, see 3 & 4 
Will. 4, c. 63, and 7 & 8 Vict. c. 101; and 
for the jurisdiction of justices of the peace 
regarding such, see the same statutes, and 
also Reg. v. Pround, Law Rep. 1 C. C. 71. 


APPROPRIATION. This word is com- 
monly used in two senses, viz. (1.) the 
appropriation of benefices, and (2.) the 
appropriation of payments. 

(1.) An appropriation of a benefice.— 
This is the aunexing of a benefice to the 
use of some religious house, or spiritual 
corporation, whether sole or aggregate, to 
enjoy for ever; just as an impropriation 
is the annexing a benefice to the use of a 
lay person or corporation. See also title 
LIMPROPRIATION. 

(2.) Appropriation of a payment.—This 
means the application of a payment to the 
discharge of a particular debt. Thus, ifa 
creditor has two distinct debts due to him 
from his debtor, and the latter makes a 
general payment on account without speci- 
fying at the time to which debt he intends 

e payment to apply, it is optional for the 
N to appropriate (i. e., to ap ly) the 
payment to either of the two debts he 
pleases. The leading case upon the sub- 
ject is Clayton’s Case in Devaynes v. Noble 
(1 Mer. 585; Tud. Mere. Ca. 1); from which 
case and the notes thereto, the following 
rules may be gathered :— 

(I.) The first option to appropriate be- 
longs to the debtor at the time of payment. 
The appropriation in this case may be 
either express (Ex parte Imbert, 1 De G. 
& J. 152), or implied (Shaw v. Picton, 4 
B. & C. 715), or presumed (Young v. Eng- 
lish, 7 Beav. 10). In the case of several 
debts, some of which are barred by the 
Statute of Limitations and some not, the 
presumption is, that the payment is made 
on account of the debt or debts not barred. 
Nash v. Hodgson, 6 De G. M. & G. 474, 
reversing the decision of Wood, V. C., Kay, 
650. 

(2.) The second option to appropriate 
belongs to the creditor (Dig. 46, 3, 1), and 
this appropriation need not be made at the 
time of payment, but at any time afterwards 
until the matter comes to trial (Simson v. 
Ingham, 2 B. & C. 65); appropriation can 
only be made once, at least after notice of 
the first appropriation has been given to 
1e debtor. But it is competent for a debtor 


APPROPRIATION.—continued. 
and his creditor to make a new coutract 
varying the appropriation of past payments 
(Merriman v. Ward, 1 J. & H. 371). Where 
one of two or more debts is barred by the 
Statute of Limitations, and the other, or 
others, are not barred, the creditor may 
8 the payment to tlie debt or 
debts which are barred, and afterwards 
pursue his remedy for the recovery of the 
other or others (Mills v. Fowkes, 5 Bing. 
(N. C.) 455); and similarly in the analo- 
gous cases mentioned in Crutkshunks 
v. Rose, 1 Moo. & Rob. 100 (sale of 
spirits on credit), and Arnold v. Poole 
(Mayor), 4 M. & G. 860 (solicitor to cor- 
poration). Secus, if the debt is absolutely 
unlawful, e.g. a gambling debt. And, ap- 
parently, the two debts must be of ascer- 
tained amount. Goddard v. Hodges, 1 C. & 
M. 33 (unsettled partnership accounts) ; 
Goddard v. Coz, 2 Str. 1194 (assets in 
administration). 

(3.) Failing any appropriation by the 
creditor, the law appropriates the pay- 
ment to the various debts in the order of 
their respective dutes, beginning with the 
earliest (Clayton’s Onse, supra). Of course, 
however, one man’s money will not be ap- 
propriated by the law towards payment of 
another man s debt, e.g. partnersliip moneys 
in payment of a single partner’s debt 
(Thompson v. Brown, 1 Mood. & Malk. 40). 
The appropriation by the law is first to 
interest, and only secondly to principal 
(Chase v. Box, Hov. Freem. 261; Bower v. 
Marris,1 Cr. & Ph. 351; Code 8, 53, 1; 
Dig. 46, 3, 5, § 3). But the law will not 
in the last-mentioned case appropriate an 

of the money paid to interest 
y the statute (In re Fitzmaurices Minors, 
15 Ir. Ch. Rep. 445); nor will the law ap- 
ropriate a payment to money illegally 
ue. Wright v. Laing, 3 B. & 2 165. 

Appropriation of payments must be dis- 
tinguished from apportionment of same 
between debts having equal rights to be 
paid. Favenc v. Bennett, 11 East, 36; Dig. 


6, 3, 8. 


APPROPRIATION OF SECURITIES. 
Where a security has been deposited with 
a creditor generally, and the debtor after- 
wards becomes bankrupt, owing two or 
more debts, one or some of which are 
proveable, and the other or othera not 
proveable, the creditor may appropriate 
the security to the debt or debts which are 
not proveable. Ex parte Hunter,6 Ves. 94. 


APPROVEMENT. This word has several 
meanings. It signifies much the same as 
improvement; thus, approvement of com- 
mon means the inclosing a part of a com- 
mon by the lord of the manor for the pur- 
pose of cultivating the same, leaving 
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sufficient nevertheless for the commoners. 
Secondly. it is also said to signify the 
profits of a farm (Cowel). Thirdly, it 
signifies the act of an approver, who, when 
indicted of treason or felony, and arraigned 
for the same, confesses the fact before plea 
pleaded, and accuses others, his accom- 

lices, of the same crime in order to obtain 

is own pardon. 3 Cruise, 89; Cowel; 
2 T. R. 391. 


APPURTENANT. This word denotes 
annexed or belonging to; but in law it 
denotes an annexation which is of conveni- 
ence merely and not of necessity, and which 
may have had its origin at any time, in 
both which respects it is distinguished 
from Appendant (see that title). In con- 
veyances of lands and houses, it is usual to 
add to the parcels, or else to the habendum, 
or to both, the phrase “ with the appurte- 
nances,” and to make surer, to “or 
reputed as appurtenant or belonging there- 
to.” The term is commonly confined in 
law to the purely incorporeal heredita- 
ments that are commonly annexed to lands 
or to houses, and may include as well com- 
mon, as any other right. Lister v. Pickford, 
34 Beav. 576. l 

See title INCORPOREAL HEREDITAMENTS. 


ARBITRATION AND AWARD. All 
matters in dispute concerning any personal 
chattel or personal wrong may be referred 
to the decision of an arbitrator ; and al- 
though much jealousy was formerly, and 
sume jealousy is still, felt in allowing refer- 
ences of questions regarding real property, 
yet references have been made and allowed 
uf the following matters—partition between 
joint tenants and tenants in common, set- 
tlement of disputed boundaries, waste be- 
tween landlord and tenant, title of devisees, 
and generally upon title. Parties may 
even agree to refer to arbitration any future 
differences between them, although none 
at present may exist. And under various 
Acts of Parliament civil matters are com- 
pulsorily referred, in particular matters of 
account, under the O. L. P. Act, 1854 (17 
& 18 Vict. c. 125, ss. 3-6), when they can- 
not be conveniently tried in the ordinary 
way. But with regard to criminal matters, 
the old rule was, that matters criminal were 
not arbitrable; and it may be said still 
that offences of a public nature are not 
referable. On the other hand, it has been 
said that in all cases where the injured 
party has a remedy by action as well as by 
indictment, he may refer same, procuring 
the consent of the judge if the indictment 
bas been already commenced, or a convic- 
tion upon it obtained. 

The persons who may refer matters to 
arbitration arc of a correspondingly various 
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character. Firstly, where the referring 
parties are interested on their own account 
in the matters referred, it is a general 
rule that every one capable of making 
a disposition or release of his or her right 
may also make a submission to an award 
(Com. Dig. Arb. D. 2); and conversely, 
the incapacity to contract involves the in- 
capacity to refer. But as between partners, 
one partner cannot bind the other by his 
sole submission ; and it matters not whether 
the partnership be general or particular, 
the submission to an award not being 
within the scope of the partnership or inci- 
dent to any matters within such scope; 
and all the partners must execute the sub- 
mission in order that any of them may be 
bound by the award (Antram v. Chase, 15 
East, 209). Secondly, where the referring 
parties have no personal interest in the 
award, but act in the capacity of trustees 
or agents only, it is a general rule that the 
agent referring must have authority so to 
do, but such authority, where not express, 
may be implied from the nature of the 
agency. Thus, the better opinion is, that 
a solicitor or attorney retained generally 
has an implied authority to refer (Dowse v. 
Cove, 3 Bing. 20), unless, semble, he is ex- 
pressly forbidden to make a reference. 
Filmer y. Delber, 3 Taunt. 486. 

See further titles Supmission, REVOCA- 
TION, UMPIRE; and for the proceedings in- 
cident to a reference, and the form and 
execution of the award, with the remedies 
thereon, see generally Russell on Arbitra- 
tions. 


ARCHBISHOP. The head or chief of 
the clergy in a whole province. He has 
the inspection of the bishops of that pro- 
vince, as well as of the inferior clergy, and 
may deprive them on notorious cause. The 
archbishop has his own diocese wherein 
he exercises eptscopal, as in his province 
he exercises archtepiscopal, jurisdiction. 
To him, or to his Court, all appeals are 
made from inferior jurisdictions within 
his province ; and as an appeal lies or lay 
from the bishops in person to him in per- 
son, 20 it also lies from the Consistory 
Courts of each diocese to his Archiepiscopal 
Court. 1 Burn’s Ec. Law; 2 Roll. Abr. 

See also titles ARCHES, COURT or: 
ConsistoriaL CourTs; and Ecour- 
SIASTICAL COURTS. 


ARCHDEACON. A dignitary of the 
church who has ecclesiastical jurisdiction 
immediately subordinate to t of the 
bishop, either throughout the whole of his 
diocese or in some particular t of it. 
He is nominally appointed by the bishop 
himself, and has a kind of episcopal sutho- 
rity originally derived from the bishop, 
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but now, independent and distinct. It 
was formerly his office to grant letters of 
administration, but that duty is now dis- 
charged by the district Probate Courts. 
He visits the clergy, and has his separate 
Court for the punishment of offenders by 
spiritual censures, and for hearing all 
other‘ causes of ecclesiastical cognizance. 
Com. Dig. Ecclesiastical Persons; Burn's 
Ec. Law; 1 Lev. 192. 


See titles ARCHBISHOPS; ECCLESIAS- 
TICAL COURTS. 
ARCHES, COURT OF. An ecclesi- 


astical Court, so called because originally 
held in the Church of St. Mary-le-Bow 
(de Arcubus). It was latterly held in the 
hall belonging to the College of Civilians, 
commonly called Doctors’ Commons: but 
in more recent times, the office of the 
Court of Arches has become annexed to, 
nnd is commonly discharged by, the judge 
of the Court of Admiralty, in his Court at 
Westminster. 

The Court of Arches is the Court of 
Appeal of the Archbishop of Canterbury ; 
the judge thereof hears all appeals from 
bishops or their chancellors, or commis- 
saries, deans and chapters, and arch- 
deacons; and from his decision an appeal 
lies at present to the Judicial Committee 
of the Privy Council, but under the Judi- 
cature Act, 1873, the appeal is to be tù» 
the Court of Appeal, constituted by that 
Act (ss. 18, 21). The Court of Arches 
has an original jurisdiction over the thir- 
teen peculiar parishes in London which 
belong to the Archbishop of Canterbury ; 
but upon receiving letters of request from 
any bishop, he may assume original juris- 
diction in any ecclesiastical matter arising 
elsewhere. 


ARCHIVES. This word, which is de- 
rived from arca, a chest, was originally 
used to denote a repository for documents, 
but by a natural transference, has come to 
denote the documents themselves. 


ARISTOCRACY: See title CONSTITUTION. 
ARMIGER : See title ESQUIRE. 


ARMORIAL BEARINGS. For the duty 
on these, see Stamp Act, 1870 (33 & 34 
Vict. c. 14), Sch.; see also title HERALD’s 
COLLEGE. 


ARMOUR, or ARMS, In the meaning 
of the law are anything that a man wears 
for his defence, or takes into his hands for 
that purpose, or uses in his wrath to cast at 
another, or to strike him with. So that the 
appellations, “ armour ” and “arms,” do not 
in the law simply signify a sword, shield, 
helmet, or such, like; but extend also to 
stones and other missiles used for the pur- 


ARMOUR, or ARKHS — continued. 
poses of defence or warfare. 
Just. 65; Cowel; Holthouse. 


ARMS: See title ARMOUR. 


ARMY. In ancient times, the English 
forces were composed of the following 
varieties of men-at-arms, viz. :— 

(1.) Persons holding by knight service, 
and who were required, by virtue of their 
tenure to serve forty days annually ; 

(2.) Other persons engaged by contract ; 

(3.) Freemen or frecholders generally, 
in virtue of the mere general duty of 
allegiance. 

The first and second of these varietics 
constituted the Army Proper; tle third 
variety was the Militia. 

I. Army Proper:—The statute 1 Edw. 
3, c. 5, enacted that no one should be 
culled upon for service otherwise than as 
before used and accustomed, and that no 
one should be sent out of his own county 
unless in cases of invasion, or other like 
sudden emergency; but inasmuch as that 
monarch, notwithstanding the statute, 
called upon the counties and principal 
towns to furnish him with forces, there- 
fore the statute 25 Edw. 3, o. 8, further 
enacted that no unusual services should 
be required, unless with authority of 
parliament. 

Upon the accession of the Tudor dy- 
nasty, these statutes of Edward III. were 
entirely disregarded, in particular by 
Henry VIII. and Elizabeth, who not only 
compelled the counties to furnish soldiers, 
but also pressed men into tlie service as 
well abroad as at home; und the statute 
4 & 5 Ph. & M. c. 3, expressly recognises 
tlie right of the sovereign to levy forces. 

The nucleus of a standing army appears 
to have been the 200 yeomen of the guard, 
maintained by Henry VIII., together with 
some artillerymen, stationed in the Tower 
of London, in the Castle of Dover, at the 
Fort of Tilbury, at Portsmouth, and at 
Berwick-on-Tweed. Subsequently, upon 
the split between the sovereign and parlia- 
ment, in the reigu of Charles I., the 
sovereign maintained his forces, and the 
parliament theirs; and upon the Restora- 
tion of 1660, Charles II. retained 5000 
guards as a standing army, sod shewed a 
disposition on several occasions, particu- 
larly in 1667, 1673, and 1678, to increase 
their number to 20,000. James II. main- 
tained a standing army contrary to the 
wishes of Parliament; and upon the Revo- 
lution in 1688, William III. maintained 
7,000 men as a standing army, a number 
which, under Walpole’s administration 
(George II. and III.), was increased to 
17,000, exclusive of the forces maintained 
in Ireland. 


Cromp. 
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Court martials were established for the 
first time, in 1718, by a clause in the 
Mutiny Bill of that year, and have since 
ae continued under the annual Mutiny 

ct. 

The statute 8 Geo. 2, c. 30, prohibits 
troops from appearing at elections; and in 
1741 a resolution was made in the Com- 
mons declaring that it wasa high infringe- 
ment of the liberty of the subject for the 
oe to have appeared (as they had done) 
at the Westminster election of that year. 

II. Militia:—The freeholders of each 
county were originally summoned by the 
earl for self-detenge, and were under a 
general duty to be properly furnished with 
arms for that p e. By the Statute of 
Winchester (13 Edw. 1.), in aid of the 
Common Law, all male persons between 
the ages of fifteen and sixty were required 
to keep arms in accordance with their 
station, and might at any time be called 
out as a posse comitatus by the sheriff, who 
had by that time taken the place of the 
earl, at least in matters of mere internal 
police. But these freeholders, keeping 
themselves in constant readiness, were 
capable of being mobilized as a militia for 
the of the national defence, 

The stat. of 1 Jac. 1, o. 25, established 
magazines of arms in each county, and 
Mary having previously created the body 

of lords-lieutenant, the militia was hence- 
forth under the contro] of these latter 
officers, and a certain number of frev- 
holders acted as a militia in relief of the 

erul body. The Train Bands of Lon- 
on were a noted regiment of militia, 

formed in the reign of Henry VIII., and 
so called in the reign of Elizabeth (1588). 

In 1642, the Long Parliament intro- 
duced a bill for regulating the militia, and 
assumed the right of nominating the lords- 
lieutenant who were to have the com- 
mand: but in 1660, the sole right over 
the militia was declared to reside in the 
Crown, and not in Purliament. In 1757, 
the militia were re-organised, and placed 
nearly on their present footing. 


AAo, 1 (ad ra- 
tionem ponere o arraign a prisouer is 
to call him to the bar of the Court to 
answer the matter charged against him in 
an indictment, 


ARRAY signifies the ranking or setting 
forth in order. A challenge to the array, 
as applied to juries and as distinguished 
from a challenge to the polls, signifies an 
exception or objection aguinst all the per- 
sons arrayed or impaneled on a jury on 
account of partiality, or some default of 
the sheriff or his under officer who arrayed 

no panel. 
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ARREARS. From the French arriére 
(behind), denotes money remaining unpaid 
after it is due. Under the stat. 8 8 4 
Will. 4, c. 27, six years is fixed as the 
amount of arrears of rent, dower, &c., 
which may be recovered out of the land, 
in respect of which the right to payment 
exists; but this does not prevent an action 
of covenant being brought under the 
stat. 3 & 4 Will. 4, o. 42, for twenty years’ 


ee Hunter v. Nockolds, 1 Mac. & G. 
ARREST. From the French arréter (to 


stop), signifies the restraint of a man’s 
person by substituting for his own will the 
constraints of the law. Arrests may be 
either in civil or in criminal cases; for the 
latter, see title CONSTABLE. 

Arrests in civil cases were either by writ 
of capias or by writ of attachment, the 
former being the more general, the latter 
issuing only in cases of a contempt of 
Court. Such arrests were also either on 
mesne process or on final process; but 
arrest on mesne Al airea was abolished by 
the stat. 1 & 2 Vict. e. 110 (with certain 
exceptions specified in the Act), more 
latterly arrest on final process for debt has 
been abolished by the stat. 32 & 33 Vict. 
c, 62 (with certain exceptions specified in 
the Act). 

Certain places, called Sanctuaries, e. g., 
the Mint, the Savoy, &c., conferred a privi- 
lege from arrest; but such privileges were 
abolished by the stats. 8 & 9 Will. 8, 
c. 27; 9 Geo. 1, o. 28; and 1 Geo, 4, 
o. 116. 

See also titles Cartas; ATTACHMENT. 


ARREST OF JUDGMENT. The with- 
holding or stuying of judgment, notwith- 
standing a verdict has been given, on the 
ground that there is some error appearing 
on the face of tho record, which vitiates 
the proceedings (Steph. on Pleading, 106, 


6th ed. See example in Roscorla v. 
Thomas 6 Jur. 929). As a general rule 
the error must be one of su ce, and 


not merely formal, the Statutes of Amend- 
ments and Jeofails excluding it in respect 
of the latter. The defendant is of course 
the party who moves in ara st of judgment. 
In criminal cases the accused may at 
any time between conviction and sentence, 
but not afterwards, move in arrest of judg- 
ment, and the Court will even in certain 
cases of its own motion arrest the judg- 
ment. By the stat. 7 Geo. 4, c. 64, s. 20, 
many formal defects in an indictment are 
made demurrable only, and are no longer 
availuble as a ground of motion to arrest. 


ARRESTMENT. The Scotch term for 
arresting. It is applied either to the 
person or to the effects. Arrestment of 
the person tukes place in enses in which 

D 
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ARRESTMENT—continued. 


there is reason to apprehend that the person 
will leave the jurisdiction of the judge, 
and so deprive the creditor of the means of 
Arrestment of the effects is that 
process of the law by which a creditor 
attaches the debt due to him, or the movo- 
ables belonging to his debtor in the hands 
of a third party. 
See title GaARNISHMENT. 


ARRIAGE AND CARRIAGE were inde- 
finite services formerly demandable from 
tenants, but prohibited by 20 Geo. 2, c. 50, 
ss, 21, 22, 


ARSON. From the Latin ardere (to 
burn), is the offence of unlawfully or 
maliciously setting property on fire. By 
the ancient Common Law, the offence was 
of two degrees,—either, (1) Felony, where 
the defendant wilfully burnt the house of 
another, or, (2) Misdemeanour, where he 
wilfully burnt his own house, with the in- 
tention of burning that of another. By 
statutes passed at various periods, arson of 
every kind was made a capital felony, but 
the severity of the statute law was miti- 
gated by the consolidation statutes 7 & 8 
Geo. 4, c. 30, and 7 Will. 4 & 1 Vict. 
©. 89, according to which certain arsons 
were made capital felonies, and the rest 
felonies not capital. The presont law is 
embodied in the statute 24 & 25 Vict. c. 97. 
See Arch. Pl. Crim. Cases (17th ed.) pp. 
503-520. 


ARTICULI CLERI. The name of an 
ancient statute, 9 Edw. 2, st. 1, concerning 
the liberties and franchises of the clergy. 
The petitions presented to the Star 
Chamber by Archbishop Bancroft, in 1605, 
being thought to present some analogy to 
the statute of the 9 Edw. 2, were called. by 
Lord Coke by the same name. 1 Hall. 
Const. Hist. p. 324. 


ARTICULI SUPER CHARTAS. The 
title of the stat. 28 Edw. 1, confirming 
Magna Charta and the Charta de Foresta, 
without the saving clauses which were 
contained in the Confirmatio Chartarum, 
25 Edw. 1. 


ARTICLED CLERK. Is a clerk under 
articles (¢.e., heads and particulars) of an 
agreement to serve a solicitor in considera- 
tion of being initiated into the routine and 
mystery of the profession. No one solicitor 
may have more than two articled clerks at 
any one time (7 & 8 Vict. c. 73), but a firm 
of, say three, partners nay have as many 
as siz (3 x 2) such clerks among them, viz., 
two to each partner, provided each is bound 
separately to one of the partners only, and 
not generally to all. Where the clerk is 
(as usually happens) at the date of the 
articles under age, his parent or guardian 


A NEW LAW DICTIONARY. 


ARTICLED CLERE—continued. 


is usually made a party to the articles dh 
well as himself. 
See title ATTORNEY. 


ASPORTATIS, DE BONIS: See title 
TRESPASS. 


ASSASSINATION. Properly means 
murder accomplished with premeditation, 
or lying in wait. This is the definition 
of it given by the French law. Code 
Ponal iii., 2, 1. 


ASSAULTAND BATTERY. According 
to Hawk. P. C. i, c. 62, § 1, an assault is 
an attempt or offer to do a corporal hurt 
to another, as by striking him, or present- 
ing a gun at him at carrying distance, or 
pointing a pitchfork at him which might 
reach him, or holding up one’s fist at him, 
or doing any such like act in an angry 
threatening manner; and a battery is any 
injury whatsoever to the person of a man 
done in an angry, revengeful, rude, or inso- 
lent manner. An assault and battery isthe 
combination of both offences. By the 
Common Law, an assault or battery is only 
a misdemeanour; but by the stat. 9 
Geo. 4, c. 31, s. 25, and subsequently by 
the stat. 24 & 25 Vict. c. 100, certain 
aggravated assaults are made felonies, and 
certain others, although remaining mis- 
demeanours, are visited with severer 
punishment. 

Either an action at suit of the injured 
party, or an indictment at suit of the 
Crown. or both, may be brought or laid for 
the offence, and the police magistrates 
have also a summary jurisdiction over the 
offence. 


ASSEMBLY, UNLAWFUL, is defined to 
be the meeting of three or more persons 
with the intention of doing an unlawful 


act. 
See also title Rior. 


ASSESS. To fix or settle the amount of 
a tax or rate. 


ASSESSED TAXES: See title TAXATION. 
ASSESSMENT OF DAMAGES: See title 
DAMAGES. 


ASSESSOR. A person learned in some 
icular science or industry, who sits 
ide the judge or other officer of a 

Court to assist him with his advice in the 
trial of a case requiring special knowledge. 


ASSETS. See title ADMINISTRATION OF 
ASSETS. 


ASSIGN. This word has three several 
and distinct meanings, as to which see the 
three following titles respectively. 


ASSIGNMENT OF BREACHES. Whero 
a contract (whether specialty or simple) is 
broken, and an action is brought upon it, 
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ASSIGNMENT OF BREACHES—conid. ASSIGNMENT OF 


it is necessary to state that the contract 
has been broken, and this statement of the 
breach is called the assignment of the 
breach ; or, if the contract has been broken 
in more respects than one, then the state- 
ment of these respects is called the assign- 
ment of breaches. (ienerally, this assign- 
ment should be made in the words of the 
covenant or promise, negatively or affirma- 
tively, according as the words of the con- 
tract are affirmative or negative : and it is 
not safe or expedient to descend into de- 
tails, excepting as examples of the prior 
ponera 323 See Bull & Leake, 


ASSIGNMENT OF ERRORS. Upon pro- 
ceedings in error (see that title), where the 
error is one of fact, it is necessary for the 
plaintiff in error to specify the particular 
alleged error or errors; and this is called 
the assigument of errors. The form of 
doing so is regulated by the C. L. P. Act, 
1852, s. 158, Sch. A., form No. 12, which 
furnishes a general form of pleading, ‘and 
also requires an affidavit in support, par- 
ticularising the error or errors. 

See also title ERROR. 


ASSIGNMENT OF PERSONAL PRO- 
PERTY. This is the assigning over or 
transferring to another person tlie right or 
interest which one has in some matter or 
thing. 

(1.) As applied to leasehold property or 
chattels real. See title Conveyances. It 
was the rule of the Common Law, that all 
certain estates and interests in lands and 
tenements were assignable, but that mere 
titles, rights of entry, contingent interests, 
and ibilities, were not assignable (Co. 
Litt. 214 a, 266 a). But, under the stat. 8 
& 9 Vict. c. 106, all such latter interests 
have become assignable. 

(2.) As applied to personal property, and 
hereunder (a.) In possession. The assign- 
ment of that was always permitted by the 
Common Law, and is effected in the same 
way as the assignment of leaseholds. 

(b.) Not in n 1 property 
not in possessiun is ordinarily designated a 
chose in action (see that title). By the 
Common Law, no such chose was assignable 
anit Dig. Assignment, c. 1, 2, 3); but in 

uity every such chose is and always has 
been assignable, the Court requiring tlie 
ar i to perfect what he has done to- 
wW an assignment, and holding that 
an imperfect legal assignment is at aed 
rute evidence of a contract to assign, whic 
contract, when for value, the Court will 
enforce. But, as the result of gradual ap- 
proximations on the part of Law to equit- 
able principles—approximations attribut- 
able partly (as in tie case of bills of 


PERSONAL PRO- 
PERTT — continued. 

exchange) to mercantile usage, partly and 
chiefly (as in the case of policies of assur- 
ance) to statutes, in particular the culmi- 
nating stat. 36 & 37 Vict. o. 66 (Judicature 
Act, 1873) s. 25, every chose in action is 
now become assignable equally in Law as 
in Equity. 

ASSIGNS, or ASSIGNEES, These are 
the transferees under an assignment of per- 
sonal property (see that title). They may 
be either (1.) general assignees, as in the case 
of bankruptcy, or (2.) particular assignees, 
as under a bill of sale (see both these titles). 
In cases of bankruptcy, they were either 
Official assignees or trade, i. e., creditors’, 
assignees; but, under the Bankruptcy Act, 
186Y, the word trustee is substituted for 
that of assignee, and the registrar is made 
the official trustee, and the nominee of the 
creditors is called simply the trustee. 

It is a rule of law that assignees of a 
choee in action take subject to the equities, 
and that they do so although particular 
assignees for value and without notice. As 
to how far covenants are binding upon or 
can be made to bind assignees, see title 
COVENANTS. 


ABSISE. This word is derived from 
assideo, to sit together; and is usually 
taken for the Court, place, or time where 
the judges of the three superior Courts at 
Westminster try all questions of fact issuing 
out of those Courts that are ready for trial 
by jury. These assizes are, indeed, neither 
more nor less than the sittings of the judges 
at the various places where they visit on 
their circuits, and which they usually make 
four times in every year in the respective 
vacations after term. The word assise also 
sometimes denotes a jury, and sometimes 
denotes a writ, as to which, see suc- 
ceeding titles. 


ASSISA CADIT IN JURATAM. An as- 
sise was taken either “in modum assisæ” or 
in modum juratz,” in which latter case it 
was said to fall into a jury (cadere in juru- 
tam.) The difference between the two 
forms of assise appears to have been this: 
(1.) In nature, the very matter alleged by 
the plaintiff as his ground of claim was 
traversed in the assisa, while in the jurata 
some fresh point was stated which went to 
destroy that ground of claim; and 

(2.) In consequence,—the jury could not 
be attainted for false verdict in the jurata, 
whereas in the assisa they might be 
attainted. 


ASSISA CADIT IN PERAMBULA- 
TIONEM. The jury declaring their ig- 
norance of the boundaries in a question of 
disputed boundaries, the judge 8 order 
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ASSISA CADIT IN PERAMBULA- 
TIONEM—continued. 
a perambulation, with a view to ascertain 
the boundary; whence this phrase. 
See titles View, Insprorion or Pro- 
PERTY. 


ASSISE DE UTRUM. This writ, which 
was called also assisa jurum utrum. lay 
for a parson against a layman, or for a 
layman against a parson, for lands or tene- 
ments, as to which it was doubtful whether 
they were lay-fees or free-alms, Cowel. 


ASSISA PANIS ET CEREVISIZ. This 
was the power of assising (at the time the 
judges on circuit assixed) the weight of 

read and the measures of beer. The stat. 
51 Hen. 8, for fixing the price of bread and 
ale, was so called. Cowel; Tomlins. 


ASSISE OF DARREIN í 
This was a writ which lay when a man or 
his ancestor had presented a clerk to a 
church, and after the church had become 
void by bis death or otherwise a stranger 
presented his clerk to the church, in dis- 
turbance of the patron. F. N. B. $1 F. 


ASSISE OF MOET D’ANCESTOR. A 
writ that lay when a man’s father, sister, 
mother, brother, &o., died seised of lands, 
tenements, rents, &c., that were held in 
fee, and after their death a stranger caused 
an abatement, Ses title ABATEMENT. 


ASSISE OF NOVEL DISSEISIN. A re- 
me for the recovery of lands or tenements 
of nla the party himself had been dis- 
Be 


ASSISE OF NUISANCE A writ which 
lay against a man to redress or remove a 
nuisance which he had created to the 
freehold of another, which the latter held 
$ zi in tail, or in fee simple. F. N. B. 

83, I. 


ASSISE RENTS. Are the certain estab- 
lished rents of the freeholders and ancient 
copyholders of a manor, and are so called 
precisely because they are assised or certain. 


ASSISTANCE: Ses title WRIT or Assist- 
ANCE. 


ASSOCIATE JUDGE. Under the atat. 
15 & 16 Vict. o. 78, ss. 1-6, there is an 
associate in each of the Common Law 
Courts, appointed by the respective chiefs 
of these Courts. Each associate appoints 
two clerks for assisting him in the dis- 
charge of his duties, such latter appoint- 
ments being subject to tho approval of the 
chief of the Court. No associate may act as 
either a barrister, a solicitor, or an attorney. 

ASSUMPSIT. Is a promise (not being 
under seal) by which one person assumes 
or takes upon him to do some act or pay 
something to another, See also next title. 


ASSUMPSIT, ACTION OF. Is the form of 
action given by law to recover damages for 
the non-perfurmance of contracts, either 
express or implied, and which are neither 
of record nor under seal. In origin, it was 
an action on the case for non-perfurmance 
of an agreement; and in Slade v. Morley, 
4 Rep. 92 b, 44 Eliz, it was settled that 
assumpeit might even be brought for a sum 
certain. although debt was the more natural 
form of action. 

See also titles Acrion; Sni Con- 
TRACT. 


ASSURANCE. This word is the same as 
Insurance, which see. 


ATTACHMENT (attachiamentum). A 
taking, apprehending, or seizing by com- 
mand of a judicial writ, termed a writ of 
attachment. The process of attachment 
was frequently resorted to in the Court of 
Chancery, to enforce the appearance of a 
party who had been served with a subpoena, 
and who had taken no notice of it; and 
under the present practice, the plaintiff 
may (although it is unusual to) exercise 
the same process inst a defendant re- 
fusing to appear to the bill (1 Dan. Ch. 
Pr. 384-5). And generally, an attachment 
may issue in all cases for a contempt of 
Court, arising from a refusal to obey or to 
comply with its process. 


ATTACHMENT, FOREIGN. This was a 
11 and ancient remedy open to cre- 
itors within the jurisdiction of the city of 
London, Exeter, and some other ancient 
cities, by which they were enabled to satisfy 
their own debts by attaching or seizing tlie 
money or goods of their debtor in the 
hands of a stranger or third person within 
the jurisdiction of such city. M'Grath v. 
Hardy (4 Bing. N. C. 785), contains a very 
luminous stutement of the proceedings in 
foreign attachment. The Lord Mayor's 
Court of the City of London still exercises 
very extensive powers of this character. 
See also next title. 


ATTACHMENT OF DEBTS. Under the 
stat. 17 & 18 Vict. c. 125, s. 60, a creditor 
who has obtained a judgment in a superior 
Court of Law may apply to the Court or a 
judge for a rule or order that the judgment 
debtor should be orally examined as to 
what debts are owing to him, and under 
8. 61, upon affidavit that the debt or debts 
are still unsatisfied, and that some third 
person (to be specified) within the juris- 
diction is indebted to the defendants, the 
judge may order that all debts owing or 
accruing from such third person (called the 
garnishee) to the debtor shall be attached 
to answer the judgment debt. The stat. 
33 & 34 Vict. c. 30, prohibits the attach- 
ment of wages. 
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ATTAINDER. The taint, stain, or cor- 
ruption of blood, which the law attaches to 
a crimjnal who is capitally condemned. 
He is then called attaint (attinctus), stained 
or blackened, and is no longer of any credit 
or reputation, and is considered already 
dead in law, and incapable of performing 
the functions of another man. The effect 
of an attainder used to be a forfeiture of 
the party’s honours and dignities ; he used 
to become degraded in the eye of the law, 
so that his children could not be heirs to 
him nor to any other ancestor through 
him, and these consequences could only 
removed by authority of Parliament (Co. 
Litt, 391 b, s. 745), But under the For- 
feiture for Felony Abolition Act, 1870 
(83 & 84 Vict. c. 28), s. 1, no couviction 
for any treason or felony is to cause any 
attainder or corruption of blood, or any 
forfeiture or escheut. 


ATTEMPT. Is defined in jurisprudence 
as that which, if not prevented, would have 
resulted in the full consummation of the 
act attempted. Wherefore there can be 
no Se 4 to steal a purse from an empty 
pocket (B. v. Collins, L. & C. 471); but an 
action of trespass for the assault may lie 
(see title Ass AUI r), or a count for the mis- 
demeanour may be framed; and generally 
all attempts to commit a felony, not being 
murder, which are frustrated may be 
treated as misdemeanours. And under the 
stat. 14 & 15 Vict. c. 100, s. 9, it is com- 
petent to the Court to convict of the 
attempt upon an indictment for the felony 
ER ing to the evidence adduced at the 


ATTENDANCE OF WITNESSES. May 
be enforced by sub; ad testificandum, a 
refusal to obey which is a contempt of 
Court, and may be punished by attach- 
ment. 

ATTENDANT TERMS, Terms of years 
created by the owner of the inheritance by 
way of mortgage, or otherwise, used when 
satisfied to become attendant upon the in- 
heritance, either by operation of law, or by 
express declaration, for the protection of the 
inheritance. But under the Satisfied 
Terms Act (8 & 9 Vict. c. 112), all such 
terms are absolutely to cease for all pur- 
poses whatsoever, excepting that terms 
attendant by express d tion on the 31st 
of December, 1845, are to protect the in- 
heritance as before. 

See title Satisyiap TERMS. 


ATTESTATION: See title Evipenoz. 


ATTESTING WITNESS: See title Evi- 
DENCE. 


ATTORNEY. One who is put in the 


place or stead of another to act for him. 
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ATTORNEY—continued. 


There are two kinds of attorneys: one who 
acts in a private capacity, and is simply 
called an attorney while Tis authority to 
act for such other party is in existence (see 
title ATTORNEY, Powin or); the other, who 
acts in a public capacity as an officer in 
Her Majesty’s Courts at Westminster, and 
who is called an attorney-at-law, and 
whose duty consists in transacting and 
superintending the legal business of his 
clients, as in prosecuting and defending 
actions at law, in furnishing his clients 
with legal advice, and in p norong 
various other important matters connec 
with the practice of the law. Such latter 
attorneys are sometimes, and indeed more 
commonly called solicitors (see that title). 
Every attorney must have been an articled 
clerk (see that title), and must have been 
admitted by the Master of the Rolls to the 
office of attorney; and must also take out 
annually a certificate to practise, paying 
the stamp imposed by the Stamp Act, 1870 
(83 & 34 Vict. o. 97). Under the stat. 23 
& 24 Vict. o. 27, being in the Law List is 
prima acie evidence of being duly quali- 
ed. Under the stat. 38 & 34 Vict. c. 28, 
a solicitor or attorney is enabled to make 
an agreement with respect to future (as 
he was already able with respect to past) 
costs; but all such agreements are sub- 
ject to taxation. 
Ses also titles Lien; RETAINER; and 
Taxation or Costs. 


ATTORNEY, POWER OF. This is an 
instrument by which one person empowers 
another to act in his stead. The donor of 
the power is called the princi pal ; the donee 
is called the attorney, or (when appointed 
by a corporation aggregate to receive ad- 
ministration) the syndic. A power of 
attorney which simply authorizes the 
attorney to vote is called a proxy; one 
which simply authorizes the attorney to 
appear in an action and confess the action 
or suffer judgment to go by default, is 
called a warrant of attorney. All other 
authorities are called simply powers of 
attorney, the power pang special if it is to 
do one icular act, and general if to do 
generally all matters connected with a par- 
ticular employment. And even where the 
power of attorney is general, a further 
special power of attorney is occasionally 
necessary, even for a matter comprised in 
the general power, e.g., in a foreclosure suit 
to receive the purchase-money (Bourdillon 
v. Roche, 27 L. J. (Ch.) 681); also in an 
action or suit in which money hus been 
paid into Court, to receive that money out 
of Court (Middleton v. Younger, 22 L. J. 
(Ch.) 1005). And, again, a general power of 
attorney may be either limited, as when it 
leaves nothing to the discretion of the 
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ATTORNEY, POWER OF continued. 
attorney ; or unlimited, as when it leaves 
everything to his discretion. 

I. Persons capable of making attorneys. 

An infant cannot execute a power of 
attorney, unless to do an act which is for 
his own benefit, e. g., to receive livery of 
seisin for him (Palfryman v. Grobic, 1 Roll. 
Abr. 730), not also to make livery for him, 
( Whittingham’s Case, 8 Rep. 45 a.), . 
at the age of fifteen years he may, under 
a custom, be able to make a feoffment in 
his own person. The guardian is able to 
appoint the infant's attorney (Graham v. 
Maclean, 2 Curt. 659), and he may even be 
3 to do so (Ruck v. Bar worth, 25 L. T. 

42). 

A lunatic cannot execute a power of 
attorney; but where a person apparently 
sane at the time executes a general power 
of attorney, under which his attorney 
enters into a fair and bond fide contract on 
his behalf, such contract, after it is eze- 
euted, cannot be set sside, although the 
principal should be afterwards found to 
have been a lunatic at the time of the 
execution of the power. Ez parte Brad- 

„1 Mont. & Ch. 625, 

married woman cannot execute a 
wer of attorney; and if she join with 
ber husband in executing one, the power 
of attorney is that of the husband alone, 
and therefore ceases with his death (In re 
Jones, 5 W. R. 336). But, so far as she 
has separate estate, whether existing by 
creation of equity, or in virtue of the M. 
W. P. Act, 1870 (33 & 34 Vict. c. 93), she 
is fully able to execute a power of attor- 
ney; but. semble, she bas no such capacity 
in respect of the separate estate created 
upon judicial separation by the Act 20 & 
21 Vict. o. 85 (Faithorne v. Blaqutre, 6 M, 
& S. 73). And where a married woman is 
an executrix or administratrix, she must 
join her husband in the execution of a 
power of attorney (Wms. Exors, 5th ed. 
869). But with reference to a fund in 
Court belonging to a married woman, she 
may, after being examined, execute a 
power of attorney directing a payment 
out of Court of the fund to her husband. 

Allait v. Bailey, 1 W. R. 383. 

Generally, also, when an act is intended 
to be personal to the party, he cannot con- 
stitute, by power of attorney or otherwise, 
a deputy to perform it for him, e. g., the 
doing of fealty (Combes’ Case, 9 Rep. 76 a); 
the duties of trustees (Alt.-Gen. v. Scott, 1 
Ves. Sen, 413); unless indeed, but only 
with reference to trustees, in a case of 
moral neceasity (Joy v. Campbell, 1 Sch. & 
Lef. 341; Stuart v. Norton, 9 W. R. 320; 
Hopkinson v. Roe, 1 Beav. 180). Similarly, 
railway companies cannot, unless author- 
ized by Parliament, delegate to another 
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ATTORNEY, POWER OF —conlinued. 
company, or to other companies, the sta- 
tutory powers conferred on themselves 
(Winch v. Birkenhead, £c., Ry. Co., 16 Jur. 
1035; Great Northern Ry. Co. v. Eastern 
Counties Ry. Co., 9 Hare, 808). Also, one 
joint tenant or tenant in common cannot 
appoint an attorney for himself and his co- 
tenants; but one partner may do so for 
himeelf and his co-partners in matters 
usual in the partnership (Ez parte Mitchell, 
14 Ves. 597), but not in. matters beyond 
what are usual. Hambridge v. De la Crouce, 
4 D. & L. 466. 

All other persons are capable of making 
attorneys. 

II. Instrument constituting attorney. 

An attorney to make or take livery, or 
to execute a deed, must be constituted by 
deed; and so also the attorney for a cor- 
5 aggregate in all matters of so- 

emnity (Dumper v. Syms, Cro. Eliz. 816). 
But an attorney of a corporation sole, and, 
generally, any private person who is capa- 
ble of appointing an attorney at all, may 
appoint one by deed, writing not under 
seal, or parol, as he pleases, according as 
the greater or less solemnity of the occasion 
5 Ex purte Candy, 5 L. J. (N. S.) 

14. 

It is not necessary that the attorne 
should be a party to the indenture Gonit. 
8 him. Moyle v. Ewer, Cro. Eliz. 

5 


It is competent to authorize the attorney 
to appoint a sub-attorney, and the sub- 
stitute, when appointed, has full capacity. 
Blandy v. Price, 8 Jarm. Conv. 12, n. (s.). 

The attestation of the execution of the 
deed constituting the anam is generally 
by two witnesses, the Bank of England and 
certain other public bodies insisting upon 
that number, inasmuch as if a power of 
attorney is forged, it is a nullity as re 8 
the misapparent principal. Davis v. Bank 
of England, 2 Bing. 393: 5 B. & C. 185. 

When the power of attorney authorizes 
the doing of a certain act, it impliedly 
authorizes the doing also of everything 

roperly incident to that act (Bayley v. 
tlkins, 7 C. B. 886); e.g., a power to sell 
goods implies a power to receive pona 
on the sale (Capel v. Thornton, 3 U. & P 
352), and a power to manage a mine is an 
implied power to incur debts for wages 


(Ez parte Chi le, In re German Min- 
ing Company, 4 De G. M. & G. 19). Never- 
theless, the power is to be construed 


strictly, and therefore the attorney cannot 
bind his principal by any act beyond the 
opa of his authority (Fenn v. Harrison, 3 
T. R. 757), e.g, a power to indorse bills 
remitted to the principal, or to indorse and 
negotiate such bills, would not authorize 
the making of acceptances (Attwood v. 
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Munnings, 7 B. & C. 278), nor will the 
general words which are usually thrown in 
at the end of the power be construed as 
enlarging the authority beyond matters 
strictly incident to the principal object 
of the power (Esdaile v. La Nauze,1 V. & 
C. 394). However, when the attorney 
merely exceeds his authority, the excess 
alone is a nullity (Perkins, 189); and 
where he varies from the power, the varia- 
tion, being immaterial, will not avoid the 
act. 1 Salk. 96. 

A power of attorney is inherently re- 
vocable; and words purporting to make it 
not so are void for repugnancy (Vynior's 
Case, 8 Rep. 82 a.): nevertheless, when the 
power forms part of a security, or is for 
value, it is irrevocable (Bromley v. Holland, 
7 Ves. 28). The revocation may be either 
express or implied: and if express, 1 
either party or by both, and either by deed, 
wtiting not under seal, or word of mouth, 
no matter in which of these ways it ma 
itself have been created; and if impli 
then by the exhaustion of the power, 
whether in substance or in time, or by the 
death of the person constituting the attor- 
ney. And with reference to death as an 
implied revocation, this distinction is taken, 
that when the power is a power simply, it 
is always revoked both at Law and in 
Equity ; but when it forms part of a secu- 
rity, then it is revoked at Law (Watson v. 
King, 4 Camp. 272), but continues good in 
Equity (Brasier v. Hudson, 9 Sim. 1); and 
of course it is good both at Law and in 
val as to things already effected under 
it before the death. And, aguin, with 
regard to things effected after the death, 
but without notice of the death, these are 
good n Equity (Hughes v. Walmsley, 12 
Jur. 833); and of course, since the Judi- 
cature Act, 1873, at Law also, although 
formerly they were doubtfully so. Tesly, 
with regard to things done after the death, 
and with notice of the deuth, these are 
necessarily bad when the power js a power 
simply, but good when the power forms 
part of a security (Kiddi v. Farnell, 3 
Sm. & Gif. 428). And see as to trustecs 
and personal representatives, 22 & 23 Vict. 
c. 35, s. 26. 

In executing a deed pursuant to his 
power, the attorney vught to seal aud 
deliver, in the case of a simplo power, in 
the name of his pepe, e.. , A. B., by 
his attorney, C. D;“ and in the case of a 
power forming part of a security, in his 
own name. Therefore, leases, submissions 
to an award, and such like, should be in 
the principal’s name. 


ATTORNEY-GENERAL. Tho hcad of 
the Bar. 
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ATTORNMENT (atiornamentum). A 
tenant’s acknowledgment of his new land- 
lord on the alienation of lands by the for- 
mer landlord. It is of feudal origin, for 
by the feudal law the feudatory could not 
aliene or dispose of the feud without the 
consent of the lord, nor the lord aliene or 
transfer his seigniory without the consent of 
his feudatory (Bract. 41; Spelman, verb. 
Atturnamentum). And generally to the 
validity of any grant of a seigniory, rever- 
sion, or remainder, the attornment of the 
tenant was necessary; insomuch that if 
two successive grants were made of the 
same seigniory, reversion, or remainder, 
and the tenant attorned to the secon 
grantee, the first grantee was defeated. 
Nor was there any legal means of compel- 
ling the tenant's attornment: but the grant 
might be made by fine, which dispensed 
with the necessity of attornment. How- 
ever, by stat. 4 Anne, c. 16, ss. 9, 10, 
the necessity for attornment is dispensed 
with in all cases, although attornment is 
still permissible; and by the further 
stat. 11 Geo. 2, o. 19, s. 11, attornments 
are deprived of any tortious effect, when 
made to strangers claiming the land as 
against the rightful landlord. The pay- 
ment of reat under a mistake as to the 
claimant's title is held not to amount to 
= attornment. Gregory v. Doidge, 3 Bing. 

74. 

AUCTION. This consists in the sale of 
lands or goods in public, as opposed to a 
sale thereof by private contract. 

The sale of rcal estate by auction is now 
regulated by the 30 & 31 Vict. c. 48, the 
short contents of which Act are as fol- 
lows :— 

(1.) No puffer is to be employed, other- 

wise the sale is void: 

(2.) The conditions of sale are to state 
whether or not the sale is without 
reserve; also, 

(3.) Whether or not a right to bid is 
reserved; and 

(4.) The practice of opening the biddings 
is abolished. 

See also titles CONDITIONS or SALE; 
RESERVE. 


AUCTIONEER. Under the stats. 8 & 
9 Vict. o. 15, and 27 & 28 Vict. c. 56, must 
have a licence. In case he have not him- 
self (but through his clerk only (Bird v. 
Boulter, 4 B. & Ad. 443) signed the memo- 
randum of agreement, he may sue the 
buyer (Robinson v. Rutter, 4 E. & B. 954); 
without prejudice, however, to the pur- 
chaser’s right to set off any debt due from 
the principal (the vendor). Coppen v. 
Craig, 7 Taunt. 243. 


AUDITA QUERELA. A writ which 
lics for a defendant, against whom judg- 
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AUDITÂ QUERELÂ— continued. 
ment has been recovered, and who is there- 
fore in danger of having execution issued 
against him, to relieve or discharge him 
upon shewing some good ground for dis- 
charge which has arisen since the recovery 
of such judgment, e.g., a release. This 
remedy is now rarely resorted to, inasmuch 
as the Courts may now grant the like re- 
lief in a summary way upon motion. 

The writ auditd quereld is a proceeding 
of common right and er debito justitiz ; 
but by the rules of H. T. 1853, r. 79, the 
writ is not allowed unless by rule of Court 
or judge’s order, 

By the C. L. P. Act, 1854, 8. 84, any 
pleadable matter which arises after the 
time for pleading may be set up by way of 
auditd quereld. 

In an audit quereld the rule (if any) 
which the Court grants is absolute in the 
first instance. Giles v. Hutt, 1 Exch. 59. 


AUGMENTATION, COURT OF. The 
name of a Court erected in 27 Henry 8, 
for the purpose that the King might be 
justly dealt with concerning the profits of 
such religious houses and their lands as 
were given to him by Act of Parliament 
in that year. The Court was so called be- 
causo the revenues of the Crown were so 
much augmented by the suppression of 
such of the said religious liouses as the 
5 reserved to the Crown. Les Termes 


AUTERFOIS ACQUIT. This is a plea 
pais by a criminal, signifying that he 

s been formerly acquitted on an indict- 
ment for the same alleged offence, it bein 
a maxim of the Common Law of England, 
that no man’s life is to be put in jeopardy 


more than once for the same offence. Oo. 
8 Inst. 
See also next two titles. 
AUTERFOIS ATTAINT. A plea by a 


oriminal that he has been before attainted 
either for the same or some other offence. 
For wherever a man is attainted of felony 
by judgment of death, either upon a ver- 
dict or on confession, by outlawry, and for- 
merly by abjuration, he may plead such 
at ainder in bar to any subsequent indict- 
ment on appeal for the same or any other 
felony. The reason of this is, that any 
roceeding on a second prosecution cannot 
to any purpose, as the prisoner is dead 
in law by the first attainder, his blood is 
already corrupted, and he has forfeited all 
that he has. 


AUTERFOIS CONVICT. A plea by a 
criminal that he has been before convicted 
of the same identical crime; it is similar 
in its nature to that mentioned in the last 
title but one. 


AVERAGE. Is the contribution that 
merchants and others make towards the 
losses of those who have their goods cast 
into the sea for the safeguard of the ship 
or of the other goods and of the lives 
therein; it is called an average because it 
is proportioned after the rate of every man’s 
goods carried. 

Such average is either general or gross 
on the one hand, or particular and petty 
on the other; as to the former, see title 
GENERAL AVERAGE; and as to the latter, 
it arises when any particular damage is 
done to the cargo or vessel by accident or 
otherwise, such as the loss of an anchor or 
cable, the starting of a plank, or such like 
other particular losses which do not en- 
danger the general safety. All such latter 
losses rest where they fall. 


AVS CAPTIS IN WITHERNAM. 
A writ for the taking of cattle to a person's 
use, who has had his own cattle taken by 
another, and driven out of the county 
where they were taken, po that they can- 
not be replevied. Reg. Orig. 82; Cowel. 


AVEERMENT. An allegation in plead- 
ing is so called. 


AVOWRY : See title REPLEVIN. 
AWARD: See title ABBITRATION. 


B. 


BACKING A WARRANT. The warrant 
of a justice of the peace cannot be enforced 
or executed in any other county than that in 
which he has jurisdiction, unless a justice 
of such other county wherein it is to be 
executed indorses or writes on the back of 
such warrant an wea that purpose, 
which is thence termed backing the avar- 
rant. 2 Robinson’s Mag. Assist. 572; 24 
Geo. 8, o. 55: 5 Geo. 4, C. 18, s. 6. 


BAIL (ballium). The setting at liberty 
of a person who is in any action, 
formerly civil or criminal, but now only 
criminal, on his finding sureties for his re- 
appearance. It is, however, usually under- 
stood for the sureties themselves; as, if A. 
is arrested and puts in bail, this means 
that he has found persons who have be- 
come sureties for his re-appearance, and 
who take upon themselves the responsibility 
of his returning or not returning when: re- 
quired. There are or were several kinds of 
bail, of which the principal are the follow- 
ing: viz.(1.) Bail below, or Bail to the 
sheriff ; (2.) Bail above, tial Bail, or 
Bail to the action; (8.) Bail in error; and 
(4.) Common Bail. Now, taking each of 
these four varieties of bail in order: (I.) 
Bail below, or to the sheriff, was such as a 
defendant put in when arrested upon a 
writ of capias. This he did by entering 
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into a bond to the sheriff with sufficient 
sureties conditioned for his appearance 
within the ga required by the writ, and 
which bond the sheriff was compelled by 
statute to accept, and to discharge the de- 
fendant out of custody. (2.) Bail above, 
special bail, or bail to the action, were per- 
sons whom the defendant procured to be- 
come hin» sureties for the ultimate payment 
of the debt and costs in the action, in the 
event of judgment passing against him, or 
as an alternative that he should’surrender 
himself to prison. They were termed bail 
to the action because they were responsible 
for the defendant’s abiding by the event of 
the action, and obeying the judgment of the 
Court therein, in oontradistinction to bail 
to the sheriff, who only undertook that the 
defendant should appear according to the 
exigency of the writ, and provide bail to 
the action. The undertaking of the sureties, 
or bail above, was drawn upon a piece of 
parchment by the defendant's attorney, and 
was technically termed the bail piece. (3.) 
Bail in error. These were sureties whom a 
party prosecuting a writ of error, commonly 
called the plaintiff in error, was required to 
find, and who undertook that the plaintiff 
in error should prosecute his writ of error 
with effect, and that in case the plaintiff was 
non or the judgment in the Court 
below was affirmed, he should pay all the 
debt, damages, and costs adjudged upon the 
former judgment, and all costs and damages 
to be awarded by reason of the delay of 
execution on such former judgment (3 Jac. 
1, o. 8; 8 Car. 1,0. 4,8.4; 19 Geo. 3, o. 70; 
6 Geo. 4, c. 96, ss. 1, 4). Common bail sig- 
nified an appearance, for an explanation of 
which see that title; and see also next title. 


BAIL IN CRIMINAL PROCEEDINGS. 
Upon application to the Court of Queen's 
Bench, or to a judge thereof, the Court or a 
judge may, as a favour, admit the prisoner 
to bail, and that even in non-bailable pro- 
ceedings. But generally, in all cases of 
misdemeanour, the accused has an absolute 
right to be discharged from his interim 
custody upon finding sufficient buil. 

BAIL A CHEPTEL 

BAIL A FERME 

BAIL A LOYER 

BAIL COURT. An auxiliary court of the 
Court of Queen’s Bench, at Westminster, 
wherein points connected more particularly 
with pleading and practice are argued and 
determined. 

BAILIFF. There are various sorts of 
bailiffs; as bailiffs of liberties, sheriff's 

iliffs, bailiffs of lords of manors, &., &c. 
She are also called the king’s bailiffs, 
and the counties wherein it is their duty 


* title Lovace. 
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BAILIFF — continued. 

to preserve the rights of the king are fre- 
queni called their bailiwicks, a word intro- 
uced by the Norman princes in imitation 
of the French, whose territory was divided 
into bailiwicks, as that of England is into 
counties. The word “ bailiff,” however, usu- 
ally signifies sheriffs’ officers, who are either, 
(1.) Bailiffs of hundreds, or, (2.) Special 
bailiffs. (1.) Bailiffs of hundreds are officers 
appointed over those respective districts, by 
the sheriffs, to collect fines therein, to 
summon juries, to attend the judges and 
justices at the assizes or quarter sessiona, 
and also to execute writs and processes in 
the several hundreds. (2.) Special bailiffs 
are that lower class of persons employed by 
the sheriffs for the express purpose of 
serving writs and making arrests and exe- 
cutions, &c. (3.) Those persons also who 
have the custody of the king’s castles are 
called bailiffs, as the bailiff of Dover Castle. 
(4.) The chief magistrates of particular 
jurisdictions are also called bailiffs, as the 
iliff of Westminster, fur example. (5.) 
There are also bailiffs of courts baron, 
bailiffs of the forest, C. Cuwel; Termes 

de la Ley. 


BAILMENT. This is the most general 
word in English law for agency, and com- 
prises the following varieties of agenov :— 

(I.) Gratuitous bailment, —in which 
case it is settled that a misfeasance on the 
part of the bailee, i. e., agent, is actionable 
(Coggs v. Bernard, 1 Sm. L. C. 177): but 
that a mere non-feasance is not action- 
able. Elsee v. Gatward, 5 T. R. 143. 

(2.) Bailment for reward, — in which 
case the bailee is of course liable as well 
for a non-feasance, as for a misfeasance, 
and cannot recover his recompense until 
his performance of the duty which he has 
undertaken. 

Again, bailment comprises the follow- 
ing varieties of agency :— 

(1.) Bailments in which the trust re- 

is exclusively for the benefit of the 
ilor, and hereunder Mandatum and De- 
posttum, as to which, see these two titles. 

(2.) Bailments in which the trust re- 
posed is exclusively for the benefit of the 

ilee, and hereunder Commodatum (or 
Prét & usage), and (where gratuitous) 
Mutuum (or Prét à consommation), as to 
which, see these two titles; and 

(8.) Bailments which are for the benefit 
of both bailor and bailee, and hereunder 
the following varieties (as to which, see 
the respective titles), viz. :— 
awn,—PAWNBROKEBS., 


BAITING ANIMALS: See CRUELTY 10 
ANIMALS. 
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BALLOT, VOTE BY. Under the stat. 35 
& 36 Vict. c. 33, all parliamentary and 
municipal elections are required to be 
made by ballot; and under the Elemen- 
tary Education Act, 1870 (33 & 84 Vict. 
c. 75), the elections are similarly required 
to be by ballot. 

This mode of voting was one of the five 
points advanced by the so-called Chartists, 
in 1839, as the People’s Charter: the 
four other points being universal suffrage, 
annual parliaments, payment of members, 
and the abolition of the property qualifi- 
cation for members of parliament. 

See also title REPRESENTATION. 


BANC, or BANCO, SITTING IN. The 
sittings which the respective superior 
Courts of Common Law hold during every 
torm, and on certain appointed days after 
term, for the purpose of hearing and de- 
termining the various matters of Law 
argued before them, are so called, in con- 
tradistinction to the sittings at Nisi Prius, 
which are held for the purpose of trying 
issues of Fact. The former are usually 
held before four of the judges; at the 
latter, one judge only presides. 


BANKERS. According to the decision 
in Foley v. Hill (2 H. L. C. 28), the relation 
between a banker and a customer who pays 
money into the bank, is the ordinary rela- 
tion of debtor and oreditor, with a super- 
added obligation arising out of the custom of 
bankers to honour the drafts of customers, 
and that relation is not altered by an 
agreement by the banker to allow interest 
on the balances in the bank. The relation 
does not take of a fiduciary relation, 
and therefore, as a general rule, no bill in 
equity will lie against a banker for an 
account. 

See also titles Bris or EXCHANGE; 
CuHeques; CASH Nores; CInouLAR 
Nores; and LETTERS OF CREDIT. 


BANES, JOINT STOCK. By the 39 & 
40 Geo. 3, c. 28, s. 15, it was forbidden 
to establish any corporate bank whatever, 
or any bank where the number of partners 
exceeded six, 80 as to borrow, owe, or take 
up any sum or sums of money on their 
bills or notes payable on demand, or at 
any lesa time than six months, during such 
time as the Bank of England enjoyed the 
rights conferred by former Acts. But in 
1826, the 7 Geo. 4, c. 46, was passed 
legalizing the formation under deeds of 
scttlement, of banking co-partnerships con- 
sisting of more than six persons, provided 
they did not carry on business in, or within 
sixty-five miles of, London. Afterwards, 
in 1845, was passed the 7 & 8 Vict. c. 113, 
which for a short time enabled joint-stock 
banks to be established under letters 
patent of incorporation. And latterly, the 


BANES, JOINT STOCK continued. 
Joint Stock Banking Companies Act, 1857 


(21 & 22 Vict. c. 49), and Companies Act, 


1862 (25 & 26 Vict. o. 89), have afforded 
every facility for constituting joint stock 
banks in every part of England, subject 
to the provisions of these Acts. 


BANK NOTES. These are a legal ten- 
der in England for all sums over £5: See 
title Casu Nore, 3 & 4 Will. 4, c. 98, 8. 6. 
In case a bank note is lost, or is stolen, or 
is otherwise improperly obtained, the Bank 
of England, upon presentment by a bond 
Jide holder, is bound to cash it, although to 
the prejudice of the true owner. Miller v. 
Race, 1 Sm. L. C. 468. 


BANKRUPTCY. Under the Bank- 
ey Act, 1869 (32 & 33 Vict. c. 71), 
which commenced as from the Ist of 
January, 1870, but which does not extend 
to Scotland or Ireland, any one, whether a 
trader or not, and whether a member of 
Parliament or not, may bo adjudicated a 
bankrupt (s. 6) upon the petition of his 
creditor or creditors, upon any one or 
other of the following six gronnds,—com- 
monly designated “ acts of bankruptcy :"— 

(I.) Making a conveyance or assignment 

of all his property for the benefit 
of his creditors generally ; 

(2.) Making any fraudulent conveyance 

or assignmont ; 

(3.) Doing any act with intent to defcat 

or delay his creditors ; 

(4.) Filing a declaration of insolvency ; 

(5.) Having execution levied by seizure 

and sale of his for a debt 
of £50, or upwards; or 

(6.) Having, if a trader for seven days, 

and if a non-trader for twenty- 
one days, after service of a 
debtor's summons for a debt of 
not leas than £50, neglected to pay 
or satisfy same. 

The petition grounded upon any one of 
such acts must be presented within six 
months from the commission of the act. 

The Act constitutes two distinct juris- 
dictions, viz. :— 

(I.) The London district,—which com- 

rises the City of London and its 
iberties, and all placcs situated 
within the districts of the metro- 
politan County Courts; and 

(2.) The country district,—which com- 

prises the rest of England. 

The Court of the London Bankruptcy 
District has all the powers and jurisdictions 
of the superior Courts of Comnion Law and 
Equity (In re Anderson, L. R. 5 Ch. App. 
473); the Judge may also reverse, vary, or 
affirm any order of a local Bankruptcy 
Court, in respect of a matter cither of law 
or of fact. 
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BANKRUPTOY—continued. 

When a person is adjudicated a bank- 
rupt, all his property, whether real or per- 
sonal, vests in the trustee or trustees, who 
have the following powers :— 

(1.) Receiving and deciding upon proof 

of debts. 

(2.) Carrying on the businees of the 

bankrupt. 


(3.) Bringing or defending actions. 

(4.) Selling the property of the bank- 
rupt, either by public auction or 
by private contract; and 

(5.) Giving effectual receipts for money 


received. 

Upon the close of the bankruptcy, or 
(but ouly with the assent of his creditors), 
during its continuance, the bankrupt may 
apply to the Court for an order of dis- 
charge, which he will obtain if he have 
paid 10s. in the pound, and not unless; if 
undischarged, he is protected for three 
years from the close of the bankruptcy 
proceedings, and if he should during that 
period have paid up to 10s. in the pound, 
he then obtains his discharge; but other- 
wise, the unpaid balance becomes a judg- 
ment debt aguinst him, and may be levied 
against his property, real or personal, in 
the usual way. 

BANNERET, or BANRENT. A ban- 
neret, or banrent, is said to be a knight 
made in the field, with the ceremony of 
cutting off the point of his standard, and 
so making it like a banner. They are 
accounted so honourable that they are per- 
mitted to display their arms in a banner 
in the field as barons do. See Selden’s 
Tit. of Hon. 


BARGAIN AND SALE: See title Con- 
VEY ANCES. 


BARON AND FEME: See title Hcssanp 
AND WIFE. 


BARRATRY. Any act of the master or 
of the mariners of a ship which is of a cri- 
minal or fraudulent nature, tending to the 
prejudice of the owners of the ship, without 
their consent or privity; as by running 
away with the ship, sinking her, deserting 
her, or embezzling the cargo. Park on Ins. 
137, 138; Knight v. Cambridge, 1 Str. 581: 
Vallejo and Another v. Wheeler, Cowp. 143. 


BARRING ESTATE TAIL. Formerly, an 
estate tail could only be barred by levying 
a fine or suffering a common recovery (see 
these titles). At the present day, it can 
only be barred (1.) in the case of freeholds, 
by a disentailing deed, and (2.), in the case 
of copyholds, by surrender, or (but only if 
the estate is equitable) by a disentailing 
deed executed in accordance with the stat. 
3 & 4 Will. 4,¢. 74. Therefore neither a 
will, nor a contract of sale, nor any other 


BARRING ESTATE TAIL—continued. 
deed or instrument in writing whatsoever, 
not being a special Act of Parliament, is 
of ay force or efficacy whatsoever, unless 
pr ed by the proper statutory mode of 

r, to pass or to convey an estate tail to 
the devisee or contractee, or other person 
whatsoever; nor may tlie Courts of Equity, 
in favour of a purchaser for value, execute 
the contract by decreeing the heir in tail 
to carry out the act which his ancestor 
has left incomplete, and it need scarcely 
be added that the Courts of Equity would 
not, even if they might, decree a disentail- 
ing deed in favour of the devisee, who is a 
mere volunteer. 


BARRISTER. A counzeller learned in 
the law who pleads at the bar of the Courts, 
and takes upon himself the advocacy or 
defence of causes. His professional con- 
duct is under the control of the Benchers 
of his Inn (Hudson v. Slade, 3 F. & F. 
390). His fees are an honorarium, and no 
action lies to recover them, nor can any 
security be taken for them (Brown v. Ken- 
nedy, 13 C. B. 677). But it is otherwise 
with the fees of conveyancers or special 
pleaders below the bar, who may maintain 
an action, or take such security (Steadman 
v. Se 15 M. & W. 553). A barrister 
is not liable for negligence or non- attend - 
ance (Fell v. Brown, Peake, 96). He enjoys 
numerous privileges (which, however, he is 
assumed to exercise only for the benefit of 
his client), e.g., he may compromise the case 
(Swinfen v. Swinfen, 1 C. B. (N. S.) 364; 
2 De G. & J. 381); nor is he exposed to 
any action for libel or slander, in conse- 
quence of words written or spoken by him 
in the conduct of his case (Hodgson v. 
Scarlet, 1 B. & A. 232); nevertheless it 
seems that he is liable to be punished for 
contempt of Court even for words pro- 
fessedly spoken in the discharge of his 
functions as advocate (Hz parte Pater, 5 B. 
& S. 299). He is privileged from arrest 
while attending Court or going circuit. 


BASE FEE. A base or qualified fee is 
an estate which hath some qualification 
subjoined thereto, and which must cease 
or be determined whenever such qualifica- 
tion is at an end. As in the case of a 
grant to A. and his heirs, tenants of the 
manor of Dale; in this instance, whenever 
the heirs of A. cease to be tenants of that 
manor, the grant is entirely defeated. So 
when Henry VI. granted to John Talbot, 
lord of the manor of Kingston-Lisle, in 
Berks, that he and his heira, lords of the 
said manor, should be s of the realm 
by the title of Barons of Lisle; here John 
Talbot had a base or qualified fee in that 
dignity, and the instant he or his heirs 
quitted the seigniory of that manor, the 
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BASE FEE—continued. 


dignity was at an end. These estates are 
fees, because it is possible that they may 
endure for ever in a man and his heirs; 
yet as that duration depends on certain 
collateral circumstances which qualify 
and debase the purity of the donation, it 
is therefore called a or qualified fee. 
In a more limited sense, a base fee is used 
to denote a fee simple derived out of a fee 
tail, which has been barred by one whose 
pora extends only to bar his own issue 

eirs in tail; in this case, so long as such 
heirs in tail or their issue endure, the fee 
simple endures. but determines when they 
become extinct, 


BASTARD. A child born out of wed- 
lock. Heis not legitimized by the subse- 
quent marriage of his parents (Doe d. Birt- 
whistle v. Vardell, 6 Bing. N. C. 385). 
Upon an order of affiliation, the putative 
father becomes liable to a limited extent to 
support his child; but otherwise the 
mother must support it. The custody of 
the child belongs also of right to the 
mother, notwithstanding the father is able 
and willing to maintain it better (Hz parte 
Knee, 1 N. R. 148); but it seems that the 
wishes of the child itself will be consulted. 
In re Lloyd, 3 Man. & G. 547. 


BATTEL (from battatle). The trial by 
wager of battle was a species of trial in- 
troduced into England, among other Nor- 
man customs, by William the Conqueror, 
in which the person accused fought with 
his accuser, under the apprehension that 
Heaven would give the victory to him 
who was in the right, 

See title TRIAL BY Jury. 


BATTERY : See AssAULT AND BATTERY. 
BAWDY-HOUSE: See BROTHEL. 


BENCH WARRANT. The process is- 
sued against a party against whom an 
indictment has been found for the purpose 
of bringing him into Court to answer the 
charge preferred against him. When an 
indictment has been found for a misde- 
meanour during the assizes or sessions, it 
is the practice for the judge attending the 
assizes, or for two of the justices attending 
the sessions, to issue a bench warrant, 
signed by him or them, to apprehend the 
defendant. Cowp. 239; Haw. Pl. Cr.; 
1 Ch. Crim. Law, 338, 839. 


BENCHER. A dignitary of the Inns of 
Court is so termed. Each Inn of Court is 
resided over by a certain number of 
bancheck, who exercise the right of admit- 
ting candidates as members of their society, 
aud also of Leaman T calling them to the 
bar. They ere usually selected from those 
of their members who have distinguished 


BENCHER—continued. 

themselves in their profession; and it is 
the ordinary practice, but subject to a dis- 
cretion in the body of benchers, for each 
Inn of Court to select its member a ben- 
cher as soon as he has attained the rank 
or degree of queen's counsel. They also 
exercise a general supervision over the 
professional conduct of all counsel that are 
members of the Inn. 


BENEFICE. Generally taken for any 
ecclesiastical living, or church preferment, 
whether a dignity or not; and it must be 
given for life, not for years, or at will. 

See title ADVowsON. 


2 2 
BENEFICE d’INVENTAIRE. This in 
French law corresponds to the Beneficium 
Inventarii of Roman law, and substan- 
tially to the English law doctrine, that the 
executor properly accounting is only 
liable to the extent of the assets received 

by him. 


BETTING HOUSES. These were sup- 
pressed in England by the 16 & 17 Vict. 
c. 119; and in Scotland by an Act of the 
present seasion. 


BEYOND THE SEAS. No part of the 
United Kingdom of Great Britain and 
Ireland, nor the Isle of Man, Guernsey, 
Jersey, Alderney, or Sark, nor any islan 
adjacent to any of them (being part of the 
dominions of Her Majesty), are deemed 
beyond the seas within the meaning of the 
3 i 4 Will. 5 27. And on for sec korean 
purposes either or any of those places 
other than England may be ed in 
law as being beyond the seas. Thus it 
appears to have been held that Dublin, or 
any place in Ireland, was beyond the seas 
within the meaning of the Statute of Limi- 
tations (21 Jac. 1, o. 16). King v. Walker, 
1 Bl. Rep. 286: Nightingale v. Adams, Show. 
91; Shelford’s Property Statutes, 
181, 4th ed. 


BIGAMY. A criminal offence which 
consists in going through the ceremony of 
marriage with another, while a former 
husband or wife is still alive and not di- 
vorced, knowing at the time, or reasonabl 
believing, that such former consort is still 
alive. The offence amounts to a felony, 
and is punishable with penal servitude for 
not more than seven nor fewer than five 
years, or with imprisonment with or with- 
out hard labour for any period not exceed- 
ing two years. 

BILL (billa) has various significations 
in law ings. It is commonly taken 
for a declaration in writing, expressing 
either the wrong the complainant has 
suffered by the defendant, or else some 
fault that the party complained of has 
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III. continued. 
committed against some law or statute of 
the realm. Such bills are sometimes ad- 
dressed or exhibited to the Lord Chan- 
cellor, especially where the wrongs done 
to the complainant are matters of con- 
science; and sometimes they are addressed 
and preferred to others having jarisdic- 
tion in the matter, according as the law 
whereon they are grounded directs. This 
bill contains a statement of the fact com- 
plained of, and of the damages thereby 
suffered, and a petition that process may 
issue against the defendant fur redress. In 
criminal matters, when a grand jury, upon 
any presentment or indictment, consider 
the same to be probably true, they write 
on it two words, bila vera, in other words, 
they are said to find a true bill, and there- 
upon the accused party is said to stand 
indicted of the crime, and is bound to 
make answer to it; and if the crime con- 
cern the life of the person indicted, it is 
then referred to another inquest, called 
the jury of life and death, by whom, should 
he be found guilty, he stands convicted of 
the crime, and is by the judge condemned 
accordingly. Bill is also a common en- 
gagement for money given by one man to 
another; and is sometimes with a penalty, 
called a penal bill, and sometimes without 
a penalty, when it is termed a single bill. 
By a bill was commonly understood a 
single bond without a condition; and it 
was formerly the same as an obligation, 
save that it was called bill when in Eng- 
lish, and an obligation when in Latin. 
See following titles. 


BILL FOR DISCOVERY: See title Dis- 
COVERY. 


BILL IN EQUITY OR CHANCERY. The 
method of instituting a suit in the Court 
of Chancery is by addressing a bill, in the 
nature of a petition, to the Lord Chan- 
cellor, This bill is neither more nor less 
than a statement of all the circumstances 
which gave rise to the complaint, and a 
prayer or petition for particulur relief, ac- 
cording to the case made by the bill, or for 
general relief, according as the nature of 
the case may require. When this bill is 
drawn up or prepared, it is left with the 

roper officer of the Court in order to be 
Med. and this is what is termed flling a 
bill in Equity. Bills in Equity are all of 
the same general character, but some of 
them being of a secon nature to the 
principal bill, have acquired names descrip- 
tive of that secondary nature, e.g., Cross 
Bills, Se e Bills, Bills of Revivor, 
Bills for Discovery, &o., all which titles see. 

Hitherto a bill has been a method of 
originating proceedings in Chancery, and 
indeed in cases where the summary —i. e., 


| ferring it always 


BILL IN EQUITY OR CHANCERY — 
continued. 

statutory—proceeding by petition or sum- 
mons was not available, the bill was the 
only pes but at the same time a uni- 
versul process, of initiating proceedings. 
However, now, under the Judicature Act, 
1878, all actions and suits are to he com- 
menced by a writ of summons; but the 
operation of the Act has been postponed. 


BILL OF EXCEPTIONS. If during a 
trial a judge, in his direction to the jury, or 
in his decision, mistakes the law, either 
through ignorance, inadvertence, or design, 
the counsel on either side muy require him 
publicly to seal a bill of exceptions, which 
is a statement in writing of the point 
wherein he has committed the error, and 
which statement, by fixing his seal thereto, 
he thus acknowledges (Smith’s Action ut 
Law, p. 82). This statement should be put 
in writing while the Court is sitting, and 
in the presence of the judge who tried the 
cause, and signed by the counsel on each 
side; after which it is formally drawn u 
and tendered to the judge to be sealed. 
bill of exceptions is said to be in the nature 
of an ap from the judgment or decision 
of the Court below to a Court of error. 

Wright v. Sharp, 1 Salk. 288; Gardner v. 

ley, 1 Boas. & P. 32; Wright v. Tatham, 

7 A. & E. 331). By the Judicature Act, 

1873, bills of exception are abolished, and 

an appeal to the Court of Appeal substi- 

tuted for them; but the operation of tlie 
Act has been postponed. 


BILL OF EXCHANGE. A bill of ex- 
change is defined by Blackstone to be an 
open letter of request from one man to 
another, desiring him to pay a sum named 
therein to a third person on his account.” 
The A yee who draws or makes the bill is 
called the drawer ; the person to whom it is 
addressed is called the drawee; and when 
the drawee has undertaken to pay tlie 
amount (which undertaking he signities by 
writing across the bill of exchange the 
word accepted together with his name, 
with or without adding the place where the 
money is to be paid), then he is called the 
acceptor; the person to whom the money 
is ordered to be paid is called the payee; 
and if the payee transfers it over to another 
(which he does by simply writing bis 
name across the back), he is then called 
the indorser, and the person to whom he 
thus transfers it is called the indorsee, which 
latter person may also, if he pleases, in his 
turn transfer it to another party (by the 
same process of signing his name on the 
back, or indorsing it, as it is termed), and 
thus it may be transferred from one person 
to another ad 0 the party trans- 

ing called the indorser, 
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BILL OF EXCHANGE—continueul. 
and the party to whom it is transferred 
the indorsee. To illustrate the subject 
further, a common form of a bill of ex- 
change is here given :— 


£100. London, June 1, 1874. 

One month after date pay to George 
Montague, or order, the sum of one hun- 
dred pounds, and place the same to my 
account. 


To Mr. John Harrison, 
Merchant, 
50, Broad Street. 


Now in the above form, “John Smith” 
is the drawer of the bill, John Harrison“ 
is the drawee, and when he has signified 
his acceptance of the bill by writing across 
the face of it 

Accepted, 
„John Harrison,” 


he is then also termed the acceptor; and 
„George Montague” is the payee. When 
the acceptor of a bill of exchange is a man 
of substance and of good credit, it renders 
it easily negotiable, and consequently al- 
most as valuable as a bank note. Chitty 
on Bills of Exchange. 
See also titles ACCEPTANCE; INDORSE- 
MENT; ACCOMMODATION BILL; Fo- 
REIGN BILI.: Usance; Notice or 
DisHonouk; PRoresr. 


BILL OF LADING. This is a document 
which is sigued and delivered by the ship- 
owner, or master as his agent, to the ship- 
pers in a general ship on the goods being 
shipped; or, speaking more practically, 
upon the goods being shipped, the mate 
gives the ship an acknowledgment 
thereof, which is called the“ mate’s re- 
ceipt, and the shipper takes that to the, 
broker or captain of the ship, who ex- 
changes it for tlie bill of lading. 

Form of Bill of Lading:—A bill of 
lading is commonly made out in parts. 
One or more of these parts are sent by the 
shipper to the consignee of the goods, one 
is retained by the shipper in his own cus- 
tody, and another is given to the master, 
shipowner, or captain. The bill, after 
mentioning the shipping of the goods in 
good order and condition, and their desti- 
nation, undertakes to deliver same in like 
order and condition to the consignee or his 
assigns, upon payment by the latter of the 
agreed freight. 

Incidents of Bill of Lading :—A bill of 
lading may be indorsed, and thereafter, 
upon being delivered, it passes to the in- 
dorsee the property in the goods to which 
it relates ; a airot the Act 18 & 19 Vict. 
c. 111, the indorsee may sue thereon in his 
own name, and not, as heretofore, in the 
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BILL OF LADING—continued. 
name of the indorser only. The actual 
holder of a bill of lading, although in- 
solvent, may even defeat by a bond fide in- 
dorsement, accompanied with delivery of 
the bill of lading, the right of the un- 
paid consiguor or vendor to stop the goods 
in transitu; and for this p it is 
not material that the indorsee knows that 
the consignor has not been paid for the 
goods in money, if he does not know 
that the consignee is insolvent, or that 
the bills given in payment are bad (Cum- 
ing v. Brown, 9 East, 506). No Property, 
however, passes by the indorsement if there 
is fraud in the transfer, or if there is notice 
by the previous indorsement that the earlier 
transfer is conditional only, or if the in- 
dorsee knows of the insolvency of the con- 
signee ( Vertue v. Jewell,4 Camp.31). Nor 
can the boné fide indorsee for value inter- 
fere by virtue of the indorsement to him 
with the stoppage in transitu, if the person 
through whom the bill of luding came to 
him had no authority from the shipper or 
consignee to put it in circulation (Gur 
v. Behrend, 3 E. & B. 622), the bill of 
lading being in this respect like an over- 
due bill of exchange. And it is expressly 
provided by the 18 & 19 Vict. c. 111, s. 2, 
that the extension which that Act gives to 
the rights and liabilities of the indorsee 
shall not affect in any way the right of 
stoppage in transitu. Where the bill of 

ing is negotiated by way of pledge, the 
right to stop én transttu may be gone at 
Law (and the better opinion seems that it 
is); but it remains in Equity, subject to 
the pledgee's rights in respect of his spe- 
cific advance, In re Westzinthus, 5 B. & 
Ad. 817. 

A bill of lading, after indorsement, is 
countermandable before actual delivery 
thereof or of the goods to the indorsee: 
but, after an indorsement and delivery of 
the bill of lading and invoice of the goods 
as & security against bills which are to be 
drawn by the indorsers on the indorsees, 
the indorsers cannot, after having obtained 
the acceptances, and whilst the balance of 
accounts is in favour of the indorsces, 
countermand the delivery of the goods, 
and the master of a ship would be liable 
in trover if he acted under any such order 
(Haille v. Smith, 1 B. & P. 563). But, 
semble, it would be otherwise if the balance 
of accounts were the other way. 


BILL OF MIDDLESEX. A species of 
process by which actions were formerly com- 
menced in the Court of Queen’s Bench. It 
was a kind of precept directed to the sheriff 
of the county, commanding bim to tuke 
tlie body of the defendant and have it, on 
a certain day therein-mentioned, in Court, 
wheresoever the lord the king should be 


A NEW LAW DICTIONARY. 47 


BILL OF MIDDLESEX — continued. 
in England (Bootes Suit at Law, 38). 
This mode of proceeding was abolished by 
the Uniformity of Process Act, 2 Will. 4, 
c. 39. 


BILL OF PEACE. These are bills in the 
nature of bills quia timet (which title see), 
but which are most conmonly brought after 
the right has been tried at Law. ‘The 
bill is brought for the purpose of establish- 
ing and perpetuating a right claimed by 
the plaintiff, the right being of a nature to 
be controverted by different persons, at 
different times, and by different actions. 
The design of the bill is to secure repose 
from perpetual litigation, or the fear 
thereof, und is justified by the doctrine 
of public policy that there should be an 
end to litigation. Thus, the lord of a 
manor may bring such a bill against his 
tenants in regard of an encroachment; 
and see Sheffield Waterworks Co. v. Yeo- 
mans, L. R. 2 Ch. App. 8, and compare 
Earl of Bath v. Sherwin, Prec. Ch. 26. 


BILL OF RIGHTS. The statute 1 
Will. & Mary, stat. 2, c. 2, is so termed 
because it declares the true rights of 
British subjects. The short contents of it 
are as follows: After reciting the various 
unconstitutional and illegal acts of the pre- 
ceding Stuart reigns, it goes on to enact as 
follows :— 

(1.) The suspending power, when ex- 

ercised by the Crown without the 
assent of Parliament is illegal ; 

(2.) The dispensing power, as of late 
exercised, is illegal ; 

(3.) Levying money by prerogative is 

illegal ; 

(4.) The subjects have a right to petition 
the Crown, and all commitments 
for so petitioning are illegal ; 

(5.) Raising or maintaining a standing 
army within the kingdom in time 
of peace is illegal, if done without 
the assent of Parliament ; 

(6.) Freedom of speech in Parliament 
secured ; and 

(7.) Excessive bail, excessive fines, &c., 
&c., discouraged. 


BILL OF SALE. Is an instrument 
whereby one person called the assignor 
assigns, or purports to assign, to another 
person called the assignee, personal pro- 

rty or chattels, either conditionally, i. e., 
by way of mortgage, or absolutely, t. e., by 
way of sale or gift outright. See titles 
ASSIGNMENT OF PERSONAL PROPERTY; 
CONVEYANCES. 

Under the Bills of Sale Act, 1854 (17 
& 13 Vict. c. 56), every bill of sale requires 
to be registered within twenty-one days 
from the making thereof, otherwise the 
same is void as against execution creditors, 


BILL OF SALE continued. 


the trustee in bankruptcy, and others. Un- 
der the Amendment Act, 1866 (29 & 30 Vict. 
c. 96), it requires to be re-registered every 
five years. And even then, without pos- 
session taken prior to an act of bankruptcy, 
it is void as against the trustee in bauk- 
ruptcy. Badger v. Shaw, 2 El. & El. 472, 
2 Stansfield v. Cubitt, 27 L. J. (Ch.) 


This striotness of the law is due to the 
fact, that fictitious bills of sale are often 
given for the purpose of effectuating a fraud. 
In Edwards v. Harben(2 T. R. 587), following 
Twyne's Case (1 Sm. L. C. 1), the retention 
of possession by the maker was accepted 
as un index of fraud. The bill of sale is, 
however, in all cases good as between the 
parties. Bessey v. Windham, 6 Q. B. 166. 


BILL, PARLIAMENTARY. A parlin- 
mentury bill has been described as the 
draft or skeleton of a statute.” Bills are 
divided into two classes, viz, public and 
private bills, The former are such as in- 
volve tlie interests of the public at large, and 
when passed by all the three branches of the 
Legislature, become a portion of the public 
statutes of the realm; the latter are such 
as have reference to the interests of private 
individuals, and are frequently introduced 
to enable them to undertake works of 
public utility at their own risk; such, for 
instance, are the various bills introduced 
for the purpose of establishing railway com- 
panies ; such also are those of naturaliza- 
tion, for change of name, for divorce, &c. 
See May’s Treatise on Parl., although all, 
or the majority, of these lutter purpuses, are 
now partly accomplished in virtue of publio 
or general statutes, see Lands Clauses Con- 
solidation Act, 1845, &c. 


BILL OF PARTICULARS. A bill of par- 
ticulars, or, as it is frequently termed, a par- 
ticular of plaintiff’s demand, is a statement 
in writing of what the plaintiff secks to 
recover in his action. Its object is to fur- 
nish the defendant with a better or more 
specific statement of the plaintiff's cause of 
action than is to be collected from the 
declaration or summons. The bill of par- 
ticulars “ differs from tlie declaration, inas- 
much as the one discloses tle nature and 
legal effect of the pluintiff’s claim, the other 
its component ingredients.” Lusli's Pr. 
374 ; Pylie v. Stevens, 6 Mee. & W. 814, per 

riam. 


BILL OF REVIVOE: See title Rxvrvon. 


BIRTH. By the statute 6 & 7 Will. 4, 
c. 86, it is provided that the certified copies 
of entries, purporting to be sealed with the 
seal of the Registrar-General's office, shall 
be evidence of the birth (death, or mar- 
riage), to which the same relates, without 
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BIRTH—continued. 
any further or other proof of such entry. 
An affidavit of identity must, however, ao- 
company the extract as proof of the birth 
(death, or marriage]. Parkinson v. Francis, 
15 Sim. 160. 

In criminal law, the concealment of a 
birth is, under 24 & 25 Vict. o. 100, s. 60, 
a misdemeanour ; and as such is punish- 
able with imprisonment for any term not 
re two yeurs, with or without hard 
abour. 


BISHOP. A dignitary of the church 
who has . Jurisdietion within his 
diocese, but which jurisdiction he com- 
monly exercises through his chancellor or 
commissary. 

See titles ECCLESIASTIGAL Courts; 
ARCHBISHOP. 


BLASPHEMY. To revile at or to deny 
the truth of Christianity as by law esta- 
blished is a blasphemy, and as such is pun- 
ishable by the common law. Under the stat. 
9 & 10 Will. 3, o. 32, cited in the Stats. Rev. 
as 9 Will. 3, o. 35, any professed Christian 
who denies the Holy N l 
the Christian religion, may be indicted for 
the same, and upon conviction is liable to 
be deprived of office and incapacitated for 
holding future office; but the prosecution 
requires to be commenced within four days 
of the blasphemy spoken; and is to be de- 
sisted from, and all the penalties are to be 
removed, upon the defendant's renunciation 
of his heretical opinions. 


BLOCKADE. A blockade in daw must 
be an actual or effective blockade, and not a 

per blockade merely: in other words, a 
port is blockaded when a squadron is in the 
vicinity of it for the purpose of preventing 
ingress into and egress from it, and not when 
it is merely declared to be under blockade. 
A violation of blockade uires three 
a a (1.) That the blockade be effective; 
(2.) That the accused had notice thereof ; 
and (3.), That he made ingress or egress 
in disregard of the blockade. 


BOARDING-HOUSE. The keeper of 
such a house is bound to take ordinary care 
of the goods of his guest therein, and will be 
liable for negligence occasioning loss (Dan- 
oe v. Richardson, 2 El. & Bl. 144); but his 
liability is not so extreme as that of an inn- 
keeper (Holden v. Soulby, 8 W. R. 438). A 
contract for board and lodging is not a con- 
tract regarding land within the meaning of 
the Statute of Frauds. Wright v. Stavart, 
8 W. R. 413. 


BOARD OF HEALTH. Under the stats. 
11 & 12 Vict. c. 63 (Public Health Act, 
1848), 21 & 22 Vict. c. 98 (Local Govern- 
ment Act, 1858), and other Acts amending 
same, local boards are constituted for the 


BOARD OF HEALTH—continued. 
better securing the public health, and who 
fur that purpose exercise certain powers 
as to sewers, drains, buildings, alaughter- 
houses, &o. 


BOARD OF TRADE. One of the admi- 
nistrative W iments of the Government, 
constituted by the Acts 22 Geo. 8, o. 82, 
and 24 & 25 Vict. cc. 45 & 47, and possess- 
ing under various statutes a very general 
jurisdiction and superintendence over rail- 
ways, merchant shipping and seamen, har- 
bours, fisheries, &c. 


BOARD OF WORKS. The name of a 
board of officers appointed for the better 
local management of the metropolis. et 
have the care and management of all 
groundsand gardens dedicated to the use of 
the inhabitants in the metropolis; also, the 
superintendence of the drainage; also, the 
n of tlie street traffic, and gene- 
rully of the buildings of the metropolis. 


BOCKLAND (Sax. for bookland). An 
inheritance or possession held by the evi- 
dence of written instruments. It was one 
of the titles by which the English Saxons 
held their lands. and, peng always in writ- 

, was hence called bockland, which sig- 
nifles terram codicillariam, or librariam, 
deed land or charter land. It was the same 
as allodium, being descendible according to 
the common course of nature and nations, 
and devisable by will. This species of 
inheritance was usually possessed by the 
thanes or nobles. Spelman on Feuds. 


BONA NOTABILIA. Such goods as a 
party dying had in another diocese than that 
wherein he died, and as amounted at the 
least to £5, which, whoever had, must have 
had his will proved before the archbishop 
of that province, unless, by composition or 
custom, other dioceses were authorized to 
do it, where bona notabilia were rated at a 
greater sum. If, however, a person hap- 
pened to die in another diocese than that 
wherein be lived, while on a journey, what 
he had about him of the value of £5 was 
not bona notabilia. Book of Canons, 1 Jac. 
Oan. 92, 93; Cunningham. But now un- 
der the Court of Probate Act, 1857 (20 & 
21 Vict. c. 77), 88. 3-4, the distinction of 
goods as bona notabtlia has been abolished. 
1 Wms. Exors. 279-280, 


BONA VACANTIA. Goods in which no 
one cluims a property but the king; such as 
royal fish, shipwrecks, treasure trove, waifs, 
strays, &c. here a person dies 
of personal property. intestate, and leavin 
no next of kin, the Crown becomes entitl 
upon office found to all such property. This 
title of the Crown is in virtue of its prero- 
gative, and in this respect differs from the . 
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BONA VACANTIA—continued. 
title of the Crown to land by escheat. 
See Middleton v. Spicer, 1 Bro. C. C. 201; 
Burgess v. Wheate, 1 Eden, 177. 


BOND. Is a contract by specialty to pay 
a certain sum of money. It is either single, 
i.e., simple, in which case the money is ab- 
solutely to be paid; or double, i. e., condi- 
tional, in which case the money is only 
conditionally payable, and ceases to be pay- 
able or becomes absolutely payable accord- 
ing to the event which is expressed in the 
condition. If the condition is entire and 
unlawful, the bond is void (Collins v. Blan- 
tern, 1 Sm. L. C. 325); but if the condition 
is severable, and part of it is good, the 
bond is valid to that extent (Tale v. Rex 
(in error), 6 Bro. P. C. 61). In the case of 
alternative conditions, if one becomes im- 
possible, the other, us a general rule, be- 
comes absolute (Da Costa v. Davis, 1 B. & 
P. 242). The chief varieties of bonds are 
the following: — Bonds of Indemnity, Post 
Obit Bonds, Voluntary Bonds, Administra- 
tion Bonds, Bail Bonds, Bottomry Bonds, 
Debentures, Guaranties, Replevin Bonds, 
Bonds in Restraint of Trade, Resignation 


Bonds, and Lloyd's Bonds, most of which 


will be found explained under the appro- 
priate titles. 
See also title OBLIGATION. 


BOROUGH: See title REPRESENTATION. 


BOROUGH ENGLISH. The custom 
which prevails in certain ancient boroughs 
and copyhold manors, of lands descending 
to the youngest son instead of to the 
eldest. The reason of this custom seems 
to be, that in theee boroughs people chiefly 
maintain and support themselves by trade 
and industry; and the elder children, being 
provided for out of their father's goods, and 
introduced into his trade in his lifetime, 
were able to subsist of themselves without 
any land provision, and therefore the 
land descended to the youngest son, he 
being in most danger of being left desti- 
tute. It is called borough English, be- 
cause, as some hold, it prevailed in 
England. Unlike Gavelkind, the mode of 
descent in borough English is confined to 
lineal descendants, and does not extend to 
collaterals. 

See titles GAVELKIND H; TENURES. 


BOTTOMEY. Is in the nature of a 
mortgage of a ship, when the owner takes 
up money upon it to enable him to 
on his voyage, and pledges the keel or 
bottom of the ship (partem pro toto), as a 
security for the repayment thereof. In 
which case it is understood, that if the 
ship be lost, the lender loses also his whole 
money: but if it return in safety, then he 
shall receive back his principal, and also 


BOTTOMRY—continued. 

the premium or interest agreed upon, how- 
ever it may exceed what was once the legal 
rate of interest. And this is allowed to 
be a valid contract in all trading nations, 
for the benefit of commerce, and by reason 
of the extraordinary hazard run by the 
lender; and in this case, the ship and 
tackle, if brought home, are answerable 
(as well as the person of the borrower) for 
money lent. Park on Insurance. 

also titles ResronDENTIA; Sn. 

PING. 


BOUGHT AND SOLD NOTES. These 
are the notes which a broker of stock or 
goods sends respectively to the vendor and 

urchaser for whom he has been engaged 
in the particular sale. They furnish the 
evidence of the contract, and, if they 
agree, bind the principals, the broker 
having authority to sign for both. Fisenden 
v. Lery, 3 F. & F. 477. 


BOUNDARIES. The boundaries of 
boroughs are at present regulated by the 
stats. 2 & 3 Will. 4, o. 64, and 6 & 7 Will. 4, 
c. 103. Upon a question of boundaries, 
evidence of reputation, although in the 
nature of hearsay, is receivable. 

See title HEARSAY EVIDENCE. 


BOURSE DE COMMEROE. In French 
law, is an aggregation sanctioned by Go- 
vernment of merchants, captains of vessels, 
exchange-agents, and courtiers, the two 
latter being nominated by the Government 
in each city which has a bourse. 


BRAWLING. Under the 27 Geo. 3, o. 
44, any suit for this offence was to be 
brought in the Ecclesiastical Court within 
eight months; but under the stat. 23 & 24 
Vict. c. 82, the Ecclesiastical Courts were 
deprived of all their jurisdiction in the 
matter in the case of lay persons, and the 
justices of the peace were invested with 
authority to punish the offence as a misde- 
meanour. 


BREACH OF PRIVILEGE. A breach 
of privilege is a contempt of the High 
Court of Parliament, whether relating to 
the House of Lords or to the House of 
Commons. Both branches of the Legis- 
lature act on the same grounds, both 
declare what are and what are not breaches 
of their privileges, when the question is 
raised, and both punish, by commitment 
or otherwise, as the Courts of Law and 
Equity do for contempt of Court. Re- 
sistance to the officers of the Houses of 
Parliament has, in almost all cases, been 
treated as a breach of the 5 of 
Parliament. The presence of strangers is 
a breach of privilege, though permitan on 
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BREACH OF PRIVILEGE—continued. 
sufferance; and, formerly, to take a note 
of any of the proceedings was a high act 
of contempt, although now the represen- 
tatives of the newspaper press are not only 
allowed to be present for that purpose, but 
have a gallery to themselves in each 
House, and every accommodation afforded 
them which the courtesy of the chief officers 
of both can render. 

See title PRIVILEGES OF PARLIAMENT. 


BREACH OF PROMISE OF MARRIAGE. 
Under the stat. 14 & 15 Vict. o. 99, render- 
ing the parties to a civil action competent to 
give evidence, the parties to a breach of 
promise case were expressly left to remain 
incompetent; but under the stat. 32 & 33 
Vict. o. 68, that incompetency has been 
removed. 

In Sch. B. to O. L. P. Act, 1852, the fol- 
lowing simple form of count is given :— 

That the plaintiff and defendant agreed 
to marry one another, and a reasonable 
time for such marriage has elapsed, and 
the plaintiff has always been ready and 
willing to marry the defendant, yet the 
defendant has neglected and refused to 
marry the plaintiff. (No. 19.) 

It is a defence to an action of this sort, 
that the defendant has since his promise 
discovered the plaintiff to be unchaste 
(Irving v. Greenwood, 1 O. & P. 350), or to 
have had a bastard by some one ( Young v. 
Murphy, 3 Bing. N. O. 54), although ten or 
more years ago. 

BRIBERY. The crime of offering any 
undue reward or remuneration to any public 
officer of the Crown, or other person en- 
trusted with a public duty, with a view to 
influence his behaviour in the discharge 
of his duty. The taking such reward is 
as much bribery as the offering it. It also 
sometimes signifies the taking or giving a 
reward for public office. The offence is 
not confined, as some have supposed, to 
judicial officers. Bribery at elections 
vitiates the same. See stat. 31 & 82 Vict. 
c. 125 (Parliamentary Elections Act, 1868). 


BROKERS. These are agents of various 
kinds, but principally agents on the Stock 
Exchange. By the stat. 6 Anne, c. 16, a 
broker on the Stock Exchange is required 
to be admitted by the Court of the Lord 
Mayor and Aldermen, and to pay 40s. 
yearly for the use of the City, under a 
penalty of £25, increased by the stat. 
57 Geo. 3, c. lx. (local and personal) to 
£100. But under the stat. 33 & 34 Vict. 
c. 60 (London Brokers Relief Act, 1870), 
the jurisdiction of the Court of Aldermen 
over brokers has been made to cease, 
saving existing rights; and brokers guilty 
of a fraud are disqualified from acting as 
brokers. It is the duty of a broker of the 


BROKERS—continued. 
City of London to charge his principal 
only with the cost price of articles pur- 
chased by him, in addition to his com- 
mission. Procter v. Brain, 2 M. & P. 284. 
See also titles JOBBER ; FACTOR. 


BROTHEL, The statutes for the repres- 
sion or regulation of houses of this charac- 
ter are 25 Geo. 2. c. 36, 28 Geo. 3, o. 19, 
and 58 Geo. 3, o. 70. Any inhabitant of 
the parish may give information thereof 
to the parish constable, and the overseers 
of the parish are to pay to the informant 
upon conviction a reward of £10. 


BUGGERY : See title Sopomy. 


BUILDING SOCIETY. A benefit building 
society is constituted upon its adoption of 
the rules prescribed by the stats. 6 & 7 
Will. 4, o. 82, and 12 & 18 Vict. o. 106, and 
which rules must be certified. It is within 
the jurisdiction of the Court of Chancery 
under the Companies Act, 1862, as to 
winding up (In re Midland Counties Bene- 
fit Building Society, 13 W. R. 399); but 
not within’ the provisions of the Acts re- 
gulating friendly societies or industrial 
and provident societies (25 & 26 Vict. o. 
87). 


BURGAGE TENURE. Tenure in bur- 
gage is described by Glanvil, and is ex- 
pressly laid down by Littleton, to be but 
tenure in socage; and it is wherp the king 
or other person is lord of an ancient 
borough in which the tenements are held 
by a rent certain. It is, indeed, only a 
kind of town socage, by which other lands 
are holden, and is usually of a rural 
nature. A borough is usually distinguished 
from other towns by the right of sending 
members to Parliament; and where the 
right of election is by burgage tenure, that 
alone is a proof of the antiquity of the 
borough. It is, therefore, a tenure proper 
to boroughs, whereby the inhabitants, by 
ancient custom, hold their lands or tene- 
ments of the king or other lord of the 
borough at a certain yearly rent. 3 Bl. 82. 

See also title TENURES. 


BURGLARY. A criminal offence which 
consists in entering a dwelling-house with 
intent to commit any felony therein, or 
being in such dwelling-house committing 
any felony therein, and in either case 
breaking out of the same dwelling-house, 
in the night, i. e., between the hours of 
9 p.m. and 6 a.m. (24 & 25 Vict. o. 96, 
ss. 1,51). The punishment is penal servi- 
tude for life, or for any term not less than 
five years, or imprisonment with or with- 
out hard labour, or with or without solitary 
confipement, for any term not exceeding 
two years, 
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BURIALS. Burial in the parish church- 
yard is a Common Law right inherent in 
the parishioners, only the mode of burial 
being of ecclesiastical cognisance ; and 
under the stat. 4 Geo. 4, o. 52, the remains 
of persons against whom a finding of felo 
de se is had, are to be privately interred in 
the churcliyard of the parish, but no Chris- 
tian rites of burial are to be performed 
over them. All burials require to be re- 
gistered, 27 & 28 Vict. c. 97, extending 
the Act 6 & 7 Will. 4, c. 86. Under the 
stat. 20 & 21 Vict. c. 81, provision is made 
for the constitution of a burial board in 
every parish; and where two parishes, 
each maintaining its own poor, are united 
together for ecclesiastical purposes, a 
burial board for the whole district ap- 
pointed by the vote of the vestry, or meet- 
ing in the nature of a vestry, is properly 
constituted (18 & 19 Vict. c. 118). No burial 
fee is due at Common Law, but it may be 
due by custom (Andrews v. Cawthorn, 
Willes, 536), or (as is the usual case) in 
virtue of icular statutes. 

See also title Binrus. 


BYE-LAWS, Private laws or statůtes 
made for the government of any corpora- 
tion, which are binding upon themselves, 
unless contrary to the laws of the land, in 
which latter case they are void. By the 
stat. 5 & 6 Will. 4, c. 76,8. 1, all laws, 
statutes, and usages inconsistent with that 
Act are thereby annulled and repealed in 
regard to municipal corporations. 


C. 


CALLING THE PLAINTIFF. It is usual 
for a plaintiff, when he or his counsel per- 
ceives that he has not given evidence 
sufficient to maintain his issue, to be 
voluntarily nonsuited, or to withdraw him- 
self, whereupon the crier is ordered to call 
the plaintiff; and if neither he nor any 
body for him appears, he is nonsuited, the 
jurors are discharged, the action is at an 
end, and the defendant recovers his costs. 
The phrase is gs de with nonsuiting 
the plaintiff. the phrese used in Car. 
& P. 351; 1 Car. & Marsh. 363. 

See also title Nox-surr. 


CALLS: See title Companies. 


CAMPBELL’S (LORD) ACT. Under this 
Act (9 & 10 Vict. o. 93), and the . Act 
amending same (27 & 28 Vict. c. 95), pro- 
vision is made for compensating the fami- 
lies of persons killed by accident. For 
the purposes of these Acts the death must 
haveresulted from the act, neglect,or default 
of the defendant or his servants, such act, 
neglect, or default being of a kind which, 


CAMPBELL'S (LORD) ACT—continued. 
if death had not ensued, would at Com- 
mon Law have entitled the injured person 
to recover damages in respect thereof. The 
action is for the benefit of the wife, hus- 
band, parent, or child of the deceased 
person, and may be instituted by his or her 
executor or administrator; but in case the 
executor or administrator does not, within 
six months of the death, institute the neces- 
sary action, then any of the persons bene- 
ficially interested, whether legally, or even 
morally only, in the result of the action, 
may institute the same. Under the 81 & 
32 Vict. c. 119, s. 5, the Board of Trade 
may appoint an arbitrator in the matter. 

he damiages recoverable are strictly com- 
pensatory, and nothing is recoverable as a 
solatium. 


CANALS. Are in general the property 
of companies, and the shares in them are 
ure personalty (Edwards v. Hall,6 De G. 
. & G. 74). By the stat. 8 & 9 Vict. c. 
42, canal companies were enabled to be- 
come carriers on their canals, or to lease 


the same, or to take leases of other canals: 


and by the subsequent Act, 17 & 18 Vict. 
c. 31, the traffic and tolls over canals were 
regulated. It seems that, subject to the 
payment of tolls and the rules as to traffic, 
the public have a right of using the canal 
(Case v. Midland Ry. Co. 5 Jur. (N. S.) 
1017); and that a canal company cannot 

tan exclusive right to let ts for 
hire over their water, so as to give tho 
grantee a right to sue a third party for the 
infringement of his right. Hill v. Tupper, 
9 Jur. (N.8.) 725. 


CANCELLATION. This means the re- 
scission of any contract or instrument, 
whether negotiable or not. There can be 
no cancellation of course without the 
intention of doing so (De Bernardy v. 
Harding, 8 Exch. 822). Bonds and deeds 
are cancelled by tearing off the seals; but 
this cancellation does not extend to di- 
vesting any estate or interest which has 
already vested under the deed. Ward v. 
Lumley, 29 L. J. (Ex.) 322. 


CANON LAW. Is a body of Roman 
Ecclesiastical Law compiled from the 
opinions of the ancient Latin fathers, the 
decrees of general councils, and the de- 
cretal epistles and bulls of the Holy See. 
It was first digested in 1151 by Gratian 
into the Decretum Gratiani, or Concordia 
Discordantium Canonum ; subsequently 
added to and continued by, or at the re- 
quest of. Gregory IX. in 1230, in the De- 
cretalia Gregorii Noni ; subsequently still 
further added to by Boniface VIII., in 1298, 
in the Sextus Decretalium ; afterwards by 
Clement V., in 1317, in the Clementine Con- 
stitutions; and completed by se XXII. 
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CANON LAW. continued. 


in the Extravagantes, j. e., Riders. In 
addition to the Canon Law properly 80 
called, there exists also a large compilation 
of Legatine and Provincial Constitutions, 
which are roughly considered as forming 
purt of the Canon Law. 

Upon the Reſormation of Religion in 
England in the reign of Henry VIII., the 
authority of the Pope having been de- 
stroyed, all those canons which derived 
their force from that authority, of necessity 
ceased to have any force or efficacy; but 
by the stat. 25 Henry 8, c. 19, which 
was afterwards confirmed by the stat. 1 
Eliz. c. 1, such of the then existing canons 
as were not repugnant to law or morality, 
or to the King's prerogative, were to con- 
tinue in force until new canons were de- 
vised, which has never yet been done. 

Upon the construction of this statute it 
has been decided in Cawdrey’s Case (5 Rep. 
1, 33 Eliz.), that not only the clergy but 
also the laity were bound by the then ex- 
isting canons; and in Middleton v. Croft 
(2 Atk. 669), thut the Canons of 1603 (and 
generally all canons subsequently made), 
never having been confirmed in Purlia- 
ment, do not proprio vigore bind the laity, 
but the clergy only. 


CANONS OF DESCENT: See title D- 
SCENTS. 


CAPIAS. Under the Imprisonment for 
Debt Act, 1869, there cannot be any writ 
of capias on bailable process. But before 
that Act, and under the 1 & 2 Vict. o. 110, 
the writ of capias might have issued after 
commencement of an action (although not 
as a means of commencing it), by leave of 
the judge, in cases where the cause of action 
amounted to £20, and the defendant was 
threatening to quit England. 

See also following titles. 


CAPIAS AD AUDIENDUM JUDICIUM. 
In case a defendant be found guilty of a 
misdemeanour (the trial of which may, and 
usually does, happen in his absence), a 
writ so called is awarded and issued to 
bring him to receive his judgment. 


CAPIAS AD SATISFACIENDUM (in 
practice frequently called shortly a Ca. 
Sa.). A writ of execution which a plain- 
tiff takes out after having recovered judg- 
ment against the defendant; it is directed 
to the sheriff, and commands him to take 
the defendant and safely keep him, in order 
that he may have his body at Westminster 
on a day mentioned in the writ to make 
the plaintiff satisfaction for his demand. 

See also title ExxouTion. 


CAPIAS IN WITHERNAM. A writ 
which lies where a distress taken is driven 
out of the county, so that the sheriff can- 


CAPIAS IN WITHERNAM—continued. 


not make deliverance in replevin, com- 
manding the sheriff to take as many beasts 
of the distrainer, &c. 
See also titles Rerorwo HABENDO; 
Writ DE REPLEVIN; and ELOIGN- 
MENT. 


CAPIAS UTLAGATUM: Ses title Our- 
LAWRY. 


CAPITA (DISTRIBUTION PER). In the 
distribution of the personal estate of a per- 
son dying intestate, the claimants, or the 
persons who, by law, are entitled to such 
personal estate, are said to takp per capita 
when they claim in their own rights as in 
equal degrec of kindred, in contradistino- 
tion to claiming by right of representation, 
or per stirpes, as it is termed. As if the 
next of kin be the intestate’s three brothers, 
A., B., and C., here his effects are divided 
into three equal portions and distributed 


per capita, one to each: but if A. (one of 


these brothers) had been dead and had left 
three children, and B. (another of these 
brothers) had been dead and had left two ; 
then the distribution would have been by 
representation, or per stirpes, as it is termed, 
and one-third of the property would have 
gone to A.’s three children, another third 
to B.’s two children, and the remaining 
third to C., the surviving brother. 


CAPITAL, The punishment of death is 
frequently termed capital punishment; and 
those offences are called capital offences for 
which death is the penalty allotted by law. 
The use of the term may probably havearisen 
from the decapitation which, in former 
times was a common mode of executing the 
sentence of death, and which is prescribed 
in some of the statutes against traitors even 
now remaining in force. The extreme sen- 
tence of the law, however, has for man 
years been carried into effect against all 
offenders by hanging them by the neck. 
The offences which are still capital offences 
have, by the humane spirit of modern le- 
gislation, been recently much diminished, 
and latterly only included high treason, 
murder, rape, and unnatural offences, set- 
ting fire to any king's ship or stores, the 
causing injury to life with intent to commit 
murder, burg accompanied with an 
attempt at murder, robbery accompanied 
with stabbing or wounding, setting fire to 
a dwelling-house any person being therein, 
setting fire to or otherwise destroying ships 
with intent to murder any person, exhibit- 
ing false lights with intent to bring ships 
into danger, piracy accompanied by stab- 
bing, and riotous destrastion of buildings. 
Stew. Bl. 128, n. (k). But at the present 
day, the only capital offences punishable 
with death are treason and murder, all 
other offences formerly capital being now 
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CAPITAL—continued. 


punishable with penal servitude for life or 
years, or some term of imprisonment. 


CAPTION (captio). This word has seve- 
ral significations. When used with reference 
to an indictment, it signifies the style or 
preamble or commencement of the indict- 
ment; when used with reference to a com- 
mission it signifies the certificate to which 
the commissioners’ names are subscribed, 
declaring when and where it was executed. 
The act of arresting a man is also termed 
a caption. Burn's Just. tit. Indictment; 
Cunningham. 


CAPUT BARONIZ. The castle or chief 
seat of a noblemun, which, if there be no 
son, must not be divided amongst tlie 
daughters as in the case of lands, but de- 
scends to the eldest daughter. Cowel. 


CARNALLT KNOWING: See titles AB- 
DUCTION ; Buacery; RA PE: Sopoxr. 


CARRIER. A common carrier is one 
who undertakes to transport from place to 
place for hire the goods of such persons as 
think fit to employ him (Palmer v. Grand 
Junetion Ny. Co., 4 M. & W. 749). Such 
is a proprietor of waggons, barges, ligliters, 
merchant ships, or other instruments for 
the public conveyance of goods (1 Smith’s 
L. C. in notes to Coggs v. Bernard, 101). 
A person who conveys passengers only is 
not a commun carrier (Aston v. Beaven, 2 
Esp, 533; Christie v. Griggs, 2 Camp. 79). 
The liability of carriers is limited by 11 
Geo. 4 & 1 Will. 4, e. 68, provided they have 
put up notices as required by the Act, and 
such notices have come to the knowledge 
of their customer. Kerr v. Willan,6M. & 
8. 150. 

See also title BaTLMENT. 


CARRYING COSTS. A verdict is said to 
carry costs when the party for whom tho 
verdict is given becomes entitled to the 
payment of his costs as incident to such 
verdict. Where the damages given by a 
verdict are under forty shillings, the party 
obtaining such verdict is usually not 
eutitled to his costs, and such a verdict is 
therefore said not to carry costs; but the 
judge may certify for costs. 


CARTA DE FORESTA. A charter of the 
forest (confirmed in Parliament, 9 Hen. 3), 
by which many forests unluwfully made, 
or ut least any precincts added by unlaw- 
ful encroachments. were disaffurested. 3 
Hallam's Mid. Ay. 222; Reeves, 254. 


CASE, SPECIAL. See title SPECIAL Case. 


CASH NOTE. Is simply a bank-note of 
a provincial bank or of the Bunk of Eng- 
land. It is considered as cash for all pur- 
poses, a Bank of England note being, since 
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3 & 4 Will. 4, o, 98, s. 6, a legal tender even 
for all sums above £5, rial ape of course 
= e Bank of England i or its branch 


CASSETUR BREVE. A judgment is so 
termed because it commands the plaintiff's 
writ to be quashed. An entry of a cassetur 
breve is usually made by the plaintiff in 
an action after the defendant has pleaded a 
plea in abatement which the plaintiff is 
unable to answer, and therefore wishes his 
informal writ to be quashed, in order that 
he may sue out a better. See Tidd's 
Forms; 3 Chit. Plead. 1063, 6th ed. 


CASU CONSIMILL A writ of entry 
granted where a tenant by the curtesy or 
tenant for life aliens, in fee or in tail, or for 
another's life. It is brought by the person 
entitled to the reversion against the party 
to whom such tenant has so aliened to hiu 
prejudice. It derives its name from the 
circumstince of the clerks in Clancery 
having by common consent framed it after 
the Jikeness of a writ termed casu proviso, 
in pursuance of the authority given them 
by the statute, 13 Edw. 1, and which also 
empowers them to frame ue forms of writs 
(as much like the former as possible) 
whenever any new cnse arises in Chancery 
resembling u previous one, yet not adapted 
to any of the writs then in existence. Les 
Termes de la Ley. 


CASUAL EJECTOR. The nominal de- 
fendant, Richard Roe, in an action of 
ejectment is so called, because by a legal 
fiction he is supposed casually, or by acci- 
dent, to come upon the land or premises 
and turn out the lawful possessors. See 
also title EyEcTMENT. 


CATTLE. Selling diseased cattle is a 
misdemcœanour, if they are intended to be 
forthwith slaughtered for meat; and selling 
diseased cattle to a cuttle-rearor, with 
knowledge of the contagious character of 
the diseaso is a tort, for which the purchaser 
may recover full damages from the ven- 
dor (Mullet v. Mason, 1.. R. 1 C. P. 559). 
There are also the following Acts regulating 
the treatment of cattle afflicted with con- 
tagious diseases :—29 & 30 Vict. or. 2, 5, 
15; 30 & 31 Vict. cc. 35, 125; 32 & 33 Vict. 
c. 70. 


CAUTIONE ADMITTENDA. A writ 
which lies against a bishop for holding an 
excommunicated person in prison for bis 
contempt, notwithstanding his having of- 
fered sufficient pledges to obey the orders 
of the holy church for the future. Cowel. 


CAUTIONNEMENT. In French law is 
the becoming surety in English law. 
See title SuRETYsHIP. 
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CAVEAT. A process formerly used in 
the Spiritual Court and now used in the 
Court of Probate, to prevent or stay the 
proving of a will, or the granting of ad- 
ministration. When a caveat is entered 
against proving a will, or granting adminis- 
tration, a suit usually follows to determine 
either the validity of the testament, or who 
has a right toadminister. This claim or ob- 
struction by the adverse party is an injury 
to the party entitled, and as such is re- 
medied by the sentence of the Court of 
Probate either by establishing the will or 
granting the administration. A caveat 
may also be lodged in the Court of Chan- 
cery against inrolling a decree which it is 
intended to appeal to the Lords Justices in 
Full Court, inasmuch as after inrolment 
the only appeal is to the House of Lords. 
But since the Judicature Act, 1873, this 
distinction is probably of less importance. 


CAVEAT EMPTOR (let the buyer beware). 
A maxim of law applicable to the sale of 
goods and chattels, under or according to 
which a vendor is not bound to answer for 
the goodness of the wares he sells, unless 
he expressly warrants them to be sound 
and good, or unless he knows them to be 
otherwise, and uses any art to disguise 
them; and this is so, although the price 
is such as is usually given for a sound 
commodity. Every affirmation, however, 
at the time of sale, is a warranty, if it 
appears to have been so intended. 


CEMETERIES: See BURIALS. 


CENTRAL CRIMINAL COURT. This 
Court was constituted by the Acts 4 & 5 
Will. 4, c. 36, and 19 & 20 Vict. c. 16, for 
the trial of offences committed in the Me- 
Tope and certain parts of Essex, Kent, 
and Sussex adjoining thereto, and of such 
other offences as the Court of Queen’s 
Bench in term, or a judge thereof in vaca- 
tion, may direct to be removed thither, 
although committed out of the proper juris- 
diction of the Court. 


CEPI CORPUS. When a writ of capias 
was directed to the sheriff to execute it, he 
was commanded to return it within a cer- 
tain time, together with the manner in 
which he had executed it. If the sheriff 
had taken the defendant, and had him in 
custody, he returned the writ, together with 
an indorsement on the back stating that 
he had taken him, which was technically 


called a return of Cepi Corpus. 


CERTAINTY, IN PLEADING. The word 
is used in pleading in the two different 
senses of distinctness and particularity. 
When, in pleading, it is said that the issue 
must be certain, it means that it must be 
particular or specific, as opposed to undue 
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CERTAINTY, IN PLEADING—cont. 


generality. Steph. Pl. 143, 4th ed. See 
also Rex v. Horne, Cowp. 682. 


CERTIFICATE, TRIAL BY. This is a 
mode of trial now little in use; it is re- 
sorted to in cases where the fact in issue 
lies out of the cognizance of the Court, 
and the judges, in order to determine the 
question, are obliged to rely upon tlie 
solemn averment or information of persons 
in such a station as affords them the clearest 
and most competent knowledge of the 
truth. Thus, when a custom of the City of 
London is in issue, such custom is tried by 
the certificate of the mayor and aldermen, 
certified by the mouth of their recorder ; 
so, in the action of dower, when the tenant 
pleads in bar that the demandant was never 
accoupled to her alleged husband in law- 
ful matrimony, and issue is joined upon this, 
the Court awarded that it should be tried b 
the diocesan of the place where the pariah 
church in which the marriage was alleged 
to have been had was situated, and that 
the result should be certified to them by 
the ordinary at a given day. Steph. Pl. 
112, 118; Co. Litt. 74. 


CERTIORARI. An original writ, issuing 
sometimes out of the Court of King's Bench, 
and sometimes out of Chancery. It is 
usually resorted to shortly before the trial, 
to certify and remove any matter or cause, 
with all the proceedings thereon, from some 
inferior Court into the Court of King’s 
Bench, when it is surmised that a partial 
or insufficient trial will probably be had in 
the Court below (4 Vin. Abr. 329). It lies 
either for the verification of errors, or for 
the removal of plaints in replevin, or (most 
generally) for the removal of criminal pro- 
ceedings. 


CESSAT EXECUTIO. The suspending 
or stopping of execution. If in an action 
of trespass against two persons, judgment 
be given against one, and the plaintiff 
takes out execution against him, the writ 
will abate as to the other, because there 
must be cessat executio until it is tried 
against the other defendant. Toml. 


CESSAVIT, A writ that formerly lay in 
various cases. It was generally sued out 
against a person for having neglected for 
two years to perform such service, or to 
pay such rent, as he was bound to by his 
tenure, and at the same time had not upon 
his 5 sufficient goods or cattle to 
be distrained (Cowel). It also lay where 
a religious house had lands given to it on 
condition of performing some certain spirit- 
ual service, as reading prayers, giving 
alms, and which service it had neglected ; 
and in either of the above cases if the cesser 
or neglect had continued for two years, the 
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lord or donor and his heirs had a writ of 
cessavit to recover the land itself, eo quod 
tenens in faciendis servitiis per biennium 
jam cessavit. Somewhat similar to the 
effect of this writ is the provision in the 
modern Acts regulating gifts of lands for 
popular education and amusement, that 
when the same lands cease to be so used 
they shall revert to the donor; in order to 
decide the fact of the cesser of their ap- 
pointed use, a writ of summons in cessavit, 
or something analogous thereto, would, 
presumeably, have to issue. 


CESSION. Ceding or yielding Ra By 
stat. 21 Hen. 8, c. 73, if any one having a 
benefice of £8 per annum or upwards, ao- 
cording to the then present valuation in 
the Koge books, accept any other, the 
tirst shall be adjudged void unless he ob- 
tains a dispensation, which no one is en- 
titled to have but the chaplains of the 
king and others therein mentioned, the 
brethren and sons of lords and knights, 
the doctors and batchelors of divinity and 
law admitted by the universities of this 
realm; and a vacancy thus made, for want 
of a dispensation is called a cession. 


CESSION DES BIENS. This in French 
Law is the surrender which a debtor makes 
of all his goods to his creditors, when he 
finds himself in insolvent circumstances. 
It is of two kinds, either voluntary or 
compulsory (judiciaire) corresponding very 
nearly to liquidation by arrangement and 
bankruptcy in English Law. 


CESTUI QUE TRUST. He for whose use 
or benefit another is invested or seised of 
lands or tenements; or in other words, he 
who is the real, substantial, and beneficial 
owner of lands which are held in trust. 

See title Trusts. 


CESTUI QUE USE. He for whose use 
lands or tenements are held by another. 
See title Uses. 


CESTUI QUE VIE. He for whose life 
lands or tenements are granted. Thus, if 
A. grants lands to B. during the life of C., 
here C. is termed the cestui que vie. 


CHAIRMAN OF COMMITTEES OF THE 
WHOLE HOUSE. At the commencement 
of every new Parliament, each of the two 
Houses respectively selects from its own 
body a member to preside over its proceed- 
ings whilst the House is in committec. 
The officer so appointed is called The 
Chairman of Committees of the whole 
Honse, and exercises the same nuthority 
in a committee of the whole House as does 
the Speaker on ordinary occasions. May's 
Parl. Pr. 
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CHALLENGE. An exception taken 
either against persons or against things,— 
(1.) Against persons, as jurors, either one 
or more of them ; (2.) Against things, as a 
declaration, &0. ere are two kinds of 
challenge of 5 (I.) to the 
array, by which is meant the whole jury 
as it stands arraigned in the panel! (see 
title PANEL); or (Z.) to the polls, by which 
is meant one or more of the several parti- 
cular persons or heads in the array. A 
5 to the array is at once an excep- 
tion to the whole panel in which the jury are 
arrayed ; and it may be made upon account 
of pee or some default in the sheriff 
or his under officer, who arrayed the panel ; 
as where the panel was arrayed at the no- 
mination or under the direction of either the 
plaintiff or defendant in the cause, &c., this 
would be a good ground for a challenge to 
the array. Challenges to the polls are ex- 
ceptions to particular jurors; and seem to 
answer to the recusatio judicis in the Civil 
and Canon Laws. Challenges to the polls 
of the jury (who are judges of fact) are by 
Sir Edward Coke reduced to four heads, 
viz., propter honoris reapectum ; ter de- 
fectum; proper affectum; and proper de- 
lictum. See also Smith’s Actiun at Law, 
145, 10th ed. 


CHALLENGE TO FIGHT. Is an in- 
dictable offence, punishable with fine or 
imprisonment, or both. It has been de- 
cided that no words of provocation how- 
ever aggravating can justify it. R. v. Rice, 
3 East, 581. 


CHAMBERS. Both at Common Law 
and in Chancery a very large amount of 
business is transacted in Chambers by the 
judges, and their subordinate ofticers, 
whether masters (as they are called at 
Common Law), or chief clerks (as they are 
called in Chancery). The jurisdiction of 
the masters at chambers is defined by the 
30 & 31 Vict. c. 68, and the rules made in 
pamane thereof, as follows: —All such 

usiness as by virtue of any statute or 
custom, or by the rules or practice of the 
Courta, or any of them respectively, were 
at the time of the passing of the said Act, 
or now are, done, transacted, or exercised 
by any judge of the said Courts sitting 
at chambers, except in respect of matters 
relating to the liberty of the subject, and 
except (unless by consent of the parties), 
in respect of the following proceedings and 
matters, that is to say,— 

(1.) All matters relating to criminal 

proceedings ; 

(2.) The removal of causes from the 

inferior Courts, other than tlie 
removal of judgments for the 


purpose of cxecution ; 
(3.) Prohibitions and injunctions ; 
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(7.) Discovery ; 

(8.) Reviewing taxation of costs: 

(9.) Staying proceedings after verdict ; 
(10.) Acknowledgments of married 


women ; 
(11.) aur to sue in formå pauperis; 


an 
(12.) Orders charging stock, funds, an- 


nuities, dividends, or annual pro- 
duce thereof. 

The jurisdiction of the chief clerks at 
chambers, as defined by the Master in 
Chancery Abolition Act (15 & 16 Vict. 
c. 80), comprises the following several 
matters :— 

(1.) Appointment of guardians to 
infants ; 
(2.) Maintenance and advancement of 
infants ; 

(8.) Administration of personal estates 
of deceased persons: 

(4.) Proceedings under Legacy Duty 


time to plead, 

answer, or demur ; 

(6.) Applications for leave to amend 
Pills ‘ 


(5.) Applications for 


C.) Applications to enlarge time for 
closing evidence ; 
(8.) ee for production of 


ocuments ; 

(9.) Applications regarding conduct of 

suit; an 

(10.) Applications regarding manage- 

ment of property. 

And the same jurisdiction has been 
extended by the 18 & 19 Vict. c. 184, and 
General Order xxxvi. to tho following 
further matters, viz. :— 


ends on funds in Court; 
(12.) Applications under , when fund 
Legacy Duty Act; | does not 
(18.) App raons under exceed 
rustee Relief Acts; £300; 
(14.) Applications for vesting order 
under Trustee Acts; 
and the same jurisdiction has been by 
further Acts and Orders extended to the 
following further matters :— 
(15.) Special orders for taxation or re- 
view of taxation ; 
(16.) Applications for new trustees of 
charities; 
17.) ss aera under Mortgage De- 
nture, Act, 1865 ; 
(18.) meen in arbitrations under 
. L. P Act, 1854; and 
(19.) Transfer of causes from County 


CHAMBERS— continued. 


Court to High Court of Chan- 
cery, and vice versd. 
And generally, all decrees and inquiries 
are 3 in Chambers. 


CHAMPARTY, or CHAMPERTY. This 
species of maintenance consists in the 
paroi ing an interest in the thing in 

i pute, with the object of maintaining 
and taking part in the litigation (2 Inst. 
484, 562, 563; Stanley v. Jones, 7 Bing. 
878 ; Stevens v. Bagwell, 15 Ves. jun. 139. 
It is not champerty if the parties have a 
common interest, and a moral interest, as 
that of a parent in a child, suffices: nor is 
it champerty to simply mortgage the pro- 
perty in litigation with a view to raising 
the requisite funds. Cockell v. Taylor, 15 
Beav. 103. 


CHANCEL: See title Cuvnon. 


CHANCELLOR. There are many officers 
bearing this title; those, however, which 
it will be necessary to mention here, are: 
Ist. The Lord Chancellor. 2ndly, the 
Chancellor of the Duchy of Lancaster. 
Sadly, the Chancellor of a Diocese; 
and 4thly, the Chancellor of the Ex- 
chequer. (1.) The Lord Chancellor is the 
pees judge in the Court of „ 

e is created by the mere delivery of the 
king's great seal into his custody, whereby 
he 3 without writ or patent, an 
officer of the greatest weight und power of 
any now subsisting in the kingdom, and 
superior in point of precedency to every 
temporal lord. He is a privy councillor 
by his office, and prolocutor of the House 
of Lords by prescription. To him belongs 
the appointment of all justices of the peace 
throughout the kingdom. Being formerly 
usually an ecclesiastic (for none else was 
then capable of an office so conversant in 
writings), and presiding over the royal 
chapel, he became keeper of the king’s 
conscience, visitor in right of the king of 
all hospitals and colleges of the king's 
foundation, and patron of all the king's 
livings under the value of twenty marks 
per annum, in the kings books. He is 
the general guardian of all' infants, idiots, 
and lunatics: and has the general superin- 
tendence of all charitable uses in the king- 
dom. And all this over and above the 
vast and extensive jurisdiction which he 
exercises in his judicial capacity in the 
Court of Chancery. (2.) The Chancellor 
of the Duchy of Lancaster is the Chief 
Judge of the Duchy Court, who in difficult 
points of law used to be assisted by two 
judges of the Common Law, to decide the 
matter in question. This Court used to 
be hold in Westminster Hall, and was, 
formerly, much used in relation to suits 
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between tenants of Duchy lands, and 
against accountants and others for the 
rents and profits of the said lands. It is 
now held in Manchester and Liverpool. 
the chief cities of the Duchy, and is pre- 
sided over by a Vice-Chancellor, who 
decides all judicial questions. (3.) The 
Chancellor of the diocese, or of a bishop, is 
an officer appointed to hold the bishop’s 
Courts for him, and to assist him in matters 
of Ecclesiastical Law; who as well as all 
other ecclesiastical officers, if lay or mar- 
ried, must be a doctor of the civil law, so 
created in some University. (4.) The 
Chancellor of the Exchequer, is alsoa high 
officer of the Crown, who used to sit some- 
times in Court, and sometimes in the Ex- 
chequer Chamber; and, together with the 
regular judges of the Court, saw that things 
were conducted to the king’s benefit. His 
rincipal duties, however, are not of a 
jadicial character, but concern the man 
ment of the royal revenue; and under the 
Judicature Act, 1873, he is deprived alto- 
gether of his strictly judicial functions. 


CHANCE-MEDLEY. The accidentally 
killing a man in self-defence is so termed ; 
as if, in the course of a sudden broil or 
quarrel, I, in the endeavour to defend my- 
self from the person who assaults me, acci- 
dentally kill him. 


CHANCERY. The High Court of Chan- 
cery is the highest Court of judicature in 
this kingdom next to the Parliament, and 
is of a very ancient institution. The juris- 
diction of this Court is of two kinds: (1.) 
ordinary, and (2.)extraordinary. (1.) The 
ordinary jurisdiction is that wherein the 
Lord Chancellor, Lord Keeper, &c., in his 
proceedings and judgments, is bound to ob- 
serve the order and metliod of the Common 
Law; and (2.) the extraordinary jurisdic- 
tion is that which the Court exercises in 
cases of equity, t. e., of grace.” 

The ordinary Court holds plea of recog- 
nizances acknowledged in the Chancery, 
write of scire facias for repeal of letters 

tent, &c., and also of all personal actions 

y or against any officer of the Court; 
and by Acts of Parliament, of several 
other offences and causes. All original 
writa, commissions of bankruptcy, of 
charitable uses, and other commissions, as 
idiota, lunacy, &c., issue or used to issue 
out of this Court, for which purposes the 
Chancery was said to be always open; and 
sometimes a supersedeas or writ of privilege 
hath been here granted to discharge a 
person out of prison. An habeas corpus, 
prohibition, &c., may be had from this 
Court in the vacation, and bere a subpæna 
may be had to force witnesses to appear in 
other Courts, where these latter Courts have 
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no power to call them. 4 Inst. 79; 1 Danv. 
Abr. 776. 

The extraordinary Court, or Court of 
Equity, proceeds by the rules of equity 
and conscience, and moderates the rigour 
of the Common Law, considering the inten- 
tion rather than the words of the law, 
Equity being the correction of that wherein 
the Law, by reason of its universalities, is 
deficient. On this ground therefore, to 
maintain a suit in Chancery, it is ordinarily 
alleged that the plaintiff ia incapable of 
obtaining relief at Common Law ; and this 
must be without any fault of his own, as 
by having lost his bond, &., Chancery 
never acting against but in assistance of 
the Common Law, supplying its deficien- 
cies, not contradicting its rules. Under the 
Judicature Act, 1873, the Court of Chancery 
is to be known as the Chancery Division of 
the High Court of Justice, and is to retain 
all its extraordinary jurisdiction as above de- 
fined (sect. 84), but apparently no part of its 
ordinary jurisdiction, which is transferred, 
part of it (e. g., Idiocy, Lunacy, Patents, &c.) 
to the Court of Appeal, and the other part 
of it to the other divisions of the High 
Court of Justice, which represent respec- 
tively the Courts at present respectively 
known as the Courts of Common Law. 


CHAPELRY (capellania). The same 
thing to a chapel as a parish is to a church, 
te., the preciucts and limits of it. Les 
Termes de la Ley; Cowel; 6 Jur. 608. 


CHAPTER, An assembly of clerks in a 
church catliedral; and in another significa- 
tion, a place wherein the members of that 
community treat of their common affairs. 
It may be said that the collegiate company 
is termed chapter metaphorically, the word 
originally implying a little head; for this 
company or corporation is, as a head, not 
only to rule or govern the diocese in the 
vacation of the bishopric, but also in many 
things to advise the bishop, when the see 
is full. Les Termes de la Ley. 


CHARACTER, EVIDENCE A8 TO. In 
Anglo-Saxon times, this species of evi- 
dence, so fur as it regarded the parties them- 
sel ves to an action or suit, was almost the 
only evidence regarded (see title Comptr- 
GATION); but with the introduction of the 
Norman procedure by inquest or recogni- 
tion, evidence of witnesses as to facts came 
to be received, and also to be principally 
attended to, and evidence as to the cha- 
racter of the parties gradually sank to the 
secondary position which it at present 
occupies. The law as it exists at the present 
day may be thus stated :— 

(1.) As to parties,— Character evidence, 
us a general rule, is not receivable at all; 
excepting, of course, when the character of 
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the party is directly in issue, and excepting 
in criminal prosecutions, when the cha- 
racter of the party has some bearing upon 
the offence with which he stands charged. 
Best on Evidence, pp. 355-357; and, 

(2.) As to witnesses,—Character evi- 
dence, as a general rule, is always receiv- 
able, the evidence being, however, of a 
general character (as distinguished from 

icular circumstances), and going to 
affect the credibility of the witness only. 


CHARGING ORDER. Under the stat. 1 & 
2 Vict. c. 110, as. 14-16, aided by the stat. 
3 & 4 Vict. o. 82, s. 1, when a judgment 
debtor shall have any Government stock, 
funds, or annuities, or any stock or shares 
of or in any public company in England, a 
judge at chambers may, on the ez parte 
application of the creditor, grant an order 
nist charging the property in question with 
the judgment debt, the order becoming 
absolute unless the debtor take proceedings 
according to the statute to discharge it, but 
the realization of the security to be post- 
poned for six months (Brown v. Bamford, 
9 M. & W. 42). In case the order is erro- 
neous, the Court may discharge it (Fowler 
v. Churchill, 11 M. & W. 57). In the case 
of a fund in the Court of Chancery, if the 
charging order is in aid of a judgment of a 
Common Law judge, then the latter judge, 
and not a judge of the Court of Chancery, 
is to make the order: but a Vice-Chancellor 
will t a stop-order in such a case in 
aid of the charging order. On the other 
hand, if the charging order is sought in aid 
of a decree of the Court of Chancery iteelf, 
then, whether the fund is in Court or not, 
the Court will issue it, together with a 
stop-order, upon the petition of the creditor, 
who need not have entitled his petition in 
the Act 1 & 2 Vict. c. 110. 

See title Srop-OhDER. 


CHARGING PART OF A BILL IN 
CHANCERY. The plaintiff in a suit in 
Equity, after setting forth the subject of 
complaint, adds such circumstances by 
way of allegation as are calculated to cor- 
roborate his statement, or anticipate and 
controvert the claim of his adversary; and 
such allegations are technically called 
charges, and the part of the bill in which 
they occur is termed the charging part of 
the bill. 


CHARITIES: See titles CHARITABLE 
Trusts Acrs; CHARITABLE Uses; and 
MorTMAIN. 


CHARITABLE TRUSTS ACTS. Under 
these Acts, being principally the Act of 
1853 (16 & 17 Vict. o. 137), the Act of 
1855 (18 & 19 Vict. c. 124), and the Act 
of 1860 (23 & 24 Vict. c. 136), the manage- 


CHARITABLE TRUSTS ACTS—contd. 
ment of the properties of charities has been 
regulated and facilitated. A board, en- 
titled the Charity Commissioners, is con- 
stituted, having the entire control of the 
administration of the properties, and notice 
to whom must be given before any applica- 
tion is made to the Court of Chancery 
under the Acts touching the affairs of the 
charities, It seems that such an applica- 
tion may be made after such notice is given, 
although the Charity Commissioners refuse 
their sanction to the objects of the applica- 
tion, (Watford Burial Board, Ex parte, 2 
Jur. (N. S.) 1045), but not, quere, if they 
disapprove of the application altogether. 
It must be remembered, however, that the 
Court of Chancery has an original jurisdic- 
tion in matters of charities, and that it is 
not ousted thereof by the statutes above- 
mentioned. 


CHARITABLE USES. Those objeets and 
purposes are considered charitable, firstly, 
which are expressly enumerated in the stat. 
43 Eliz. o. 4; and, secondly, which by 
analogy are deemed within its spirit and 
intendment. The charitable objects enu- 
merated by the stat. of Elizabeth are as 
follows: “ Relief of aged, impotent, and 
poor people; maintenance of sick and 
maimed soldiers and mariners; schools of 
learning, free schools, and scholars in uni- 


versities; repair of bridges, ports, havens, 
causeways, churches, sea-banks, and high- 
ways; education and preferment of orphans; 


relief, stock, or maintenance for houses of 
correction: marriages of poor maids; sup- 
portation, aid, | help of young trades- 
men, handicraftsmen, and persons deca sed ; 
relief or redemption of prisoners or cap- 
tives; aid or ease of any poor inhabitants 
concerning payment of fifteens, setting out 
of soldiers, and other taxes.” 

The classes of gifts which have been held 
to be within the spirit and intendment of 
thestatute, although not expressly enumera- 
ted therein, are principally the following :— 

Gifts for the advancement of religion, or 
connected with religious services or places, 
e.g., bequests for the ornaments of a parish 
church, for the stipend of a minister or 
curate, or for the augmentation thereof, for 
the distribution of bibles, for keeping in 
repair the church chimes; also, in assist- 
ance of the poor, as of unsuccessful literary 
men ; and generally all purposes which are 
of a public and legal nature. And since 
the Toleration Act (I W. & M. c. 18), a 
gift of any of these sorts in favour of dis- 
senters or nonconformists is equally legal, 
provided it be not for a purpose deemed 
superstitious, as to which see title SUPER- 
sTITIOUs Uses; and since the stat. 2 & 8 
Will. 4, c. 115, Roman Catholics have been 
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put upon the same footing as Protestant 
Dissenters. 


CHARTERPARTY. This is an agree- 
ment in writing (not necessarily nor even 
usually under seal), whereby a shipowner 
lets an entire ship, or part of a ship, to a 
merchant for the conveyance of goods, and 


the merchant in consideration thereof, and | 
of the conveyance of the goods to be there- | 


under effected, promises to pay to the ship- 
owner an 
their carriage. A charterparty is in 
general effected through a broker acting 
for the shipowner. A ship chartered in 
this manner is opposed to a general ship. 

Construction of Charterparty. — The 
agreement is construed liberally, upon the 
maxim ut res is valeat quam pereat ; 
but if the words are clear the Court will 
not reject or explain away a stipulation, 
however harsh or oppressive in the event 
(Stadhard v. Lee, 3 B. & S. 364). Also, 
usage is admissible to explain mercantile 
terms and phrases, but not to contradict or 
vary the written instrument itself. How- 
ever, a custom not repugnant to anythin 
in the writing may be annezed to it. An 
with reference to what mistakes shall a void 
the contract and what stipulations amount 
to conditions precedent, and generally as to 
all other matters of construction, the rules 
applicable to other contracts apply to 
c rparties also. 

Dissolution of Charterparty.—The agree- 
ment may be dissolved— 

(1.) By consent before breach without 
any new consideration, and after breach 
upon terms. If the original agreement is 
by deed, the agreement for dissolution 
must be by deed also; on the other hand, 
if the original agreement is in writing not 
under seal, the agreement for dissolution 
may be cither in like writing or by word 
of mouth, and that notwithstanding the 
original contract may require by statute to 
be in writing. Taylor v. Hillary, 1 Cr. M. 
& R. 741; 

Also (2). By an unreasonable delay in 
the commencement of the voyage, at least 
when a particular day is fixed for the sail- 
ing, and time is (as it usually is) of the 
essence of the contract ; 

Also (3). By act of law, rendering the 
performance impossible, without any fault 
of the parties; e.g., by the outbreak of a 
war or a general interdiction of commerce, 
but not by a mere embargo, nor even by a 
blockade, although duly notified. 

Remedies on Charterparty.— The remedy, 
if the contract is under seal, is by action 
of debt or covenant, but if in writing not 
under seal, by action of assumpsit. With 
reference to the parties to sue and be sued, 
the same rules apply as are applicable to 


| 


sum by way of freight ſor 
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ordinary contracts, e.g., to charge the un- 
discovered principal without discharging 
the agent; and if the contract is under 
seal, the like rules apply. 


CHASE. This word has two significa- 
tions in the Common Law. First, it sig- 
nifies a driving of cattle to or from any 

lace, as to chase a distress to a castle or 
ortlet. Secondly, it eee a place for the 
reception of deer and wild beasts of the 
chase generally, as the buck, doe, fox, 
marten, and roe, &c. A chase is not tlie 
same as a forest, or a park, but is of a 
nature between the two, being commonly 
less than a forest and not having so many 
liberties and ra al incident to it, and 
yet of larger extent a park, and stored 
with a greater diversity of game, and 
having more keepers to superintend it. 
And it is said by Crompton in his Juris- 
diction, 148, that a forest is no sooner in 
the hands of a subject than it loses its 
name, and at once becomes a chase: 80 
that a chase is distinguished from a forest 
on the one hand in this respect, that the 
latter cannot be in the hands of a subject, 
and the former may be so; and from a 
park, on the other hand, im this respect, 
that the chase is not enclosed, and has not 
only a larger compass and more game, but 
also a greater number of keepers and 
rie Manwood’s Forest Laws; 4 Inst. 

14, 


CHATTELS. All things which are 
usually comprehended under the name of 
goods, come under the general name of 
chattels. Chattels are divided into two 
kinds, real and personal. Chattels real, 
are such as concern real estates, or landed 
property, and are so called because they are 
interests issuing out of such kind of pro- 
perty, as the next presentation to a church, 
terms for years, estates by statute merchant, 
statute staple, elegit, &c. Chattels per- 
sonal are generally such as are moveable, 
and may be carried about the person of the 
owner wherever he pleases to go; such as 
money, jewels, garments, animals, house- 
hold furniture, and almost every deecrip- 
tion of property of a moveable nature. 
Things personal, however, are not confined 
to moveables; for as things real comprise 
not only the land itself, but such incorpo- 
real rights as issue out of it, so things per- 
sonal include not only those tangible sub- 
jects of property which are capable of 
ocomotion, but also the incorporeal rights 
or interests which may grow out of or be 
incident to them. This class (to which 
may be assigned the term of incorporeal 
chattels), comprehends among other spe- 
cies, patent right, or the exclusive pri- 
vilege of selling and making particular 
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contrivances of art; and copyright, or the 
exclusive privilege of selling and publish- 
ing particular works of literature. 


CHAUD-MEDLEY. The killing of a 
man in an affray in the heat of blood, and 
while under the influence of passion; it 
is thus distinguished from chance medley, 
which is the killing a man in a casual 
affray in self-defence. 


CHAUNTRY. A church or chapel en- 
dowed with lands or other yearly revenues 
for the maintenance of one or more priests 
to sing masses daily for the souls of the 
donors, and such others as they appointed. 
(Les Termes de la Ley). Such uses would 
at the present duy be void as superstitious. 
(See title SurerstiTiovus Uses). The chaun- 
tries were abolished by a statute passed in 
the last year of the reign of Henry VIII. 
and the first year of that of Edward VI. 


CHEATING. Various forms of cheating 
are made criminal offences, chiefly the fol- 
lowing : 

(I.) Obtaining goods, &., by false pre- 

te . 


nces; 
(2.) Selling goods by false scales ; 
(3.) Various offences enumerated in the 
Debtors Act, 1869 (32 & 33 Vict. 
c. 62), s. 11. 
The offence is a misdemeanour in each 
case. 


CHEQUES : See title BILL or EXCHANGE. 


CHIEF (EXAMINATION OF WITNESS 
IN). Every witness who gives his testi- 
mony in a trial at Nisi Prius, is first exa- 
mined by the counsel of the party on whose 
behalf he is called; and the first examina- 
tion is termed his examination in chief. He 
is then subject to cross-examination by the 
counsel on the other side; which cross-exa- 
mination may be in its turn succceded by a 
re-examination by the counsel who origi- 
nally called him (3 C. & P. 113). In the 
Court of Chancery the examination in chief 
has hitherto been taken by affidavit, but 
under the Judicature Act, 1873, the practice 
in Chancery is assimilated to that of the 
Common Law. 


CHIEF RENTS. Those rents which are 
payable by the ficcholders of manors, are 
frequently so called, and they are also de- 
nominated quit-rents, i. e., quieti reditus, 
because thereby the tenant goes quit aud 
free of all other services. 

CHIEF, TENANT IN. All the land in 
the kingdom was supposed to be holden 
mediately or immediately of the king, who 
was styled the lord paramount or lord 
above all; and those that held immediately 
under him, in right of his crown and dig- 
nity, were called his tenants tx capite 


CHIEF, TENANT IN—continued. 
or in chief, which was the most hon- 
ourable species of tenure, but at the same 
time subjected the tenant to greater and 
more burdensome services than inferior 
tenures did. 
See title FEVDAL TENURES. 


CHILD. In law means a legitimate 
child in the absence of evidence of an in- 
tention to signify an illegitimate child. 

See titles INFANT; PARENT AND CHILD ; 
AxDUCTION; ABANDONMENT; CoN- 
CEALMENT OF BIRTH. 


CHILD STEALING, OFFENCE OF. Un- 
der the stat. 24 & 25 Vict. c. 100, s. 56, 
any one who, whether by force or fraud, 
unlawfully leads, decoys, or entices away, 
or who detains any child under the age of 
fourteen years, with intent to deprive the 
lawful guardian of the possession of the 
child, or with intent to steal the articles 
upon it/ and any one knowingly receiving 
or harbouring such a child, is guilty of 
felony, and is punishable with penal servi- 
tude from seven to five years, or to imprison- 
ment for two years, with or without hard 
labour, and if a male under sixteen; with 
or without whipping. 


CHILTERN HUNDREDS. The steward- 
ship of the Chiltern Hundreds isa numinal 
office in the gift of the Crown, usually ac- 
cepted by members of the House of Com- 
mons desirous of vacating their seats. 
„Her Majesty's Chiltern Hundreds” are 
three in number, namely, Stoke, Des- 
borough, and Bonenham, and are distin- 
guished by the use made of them for par- 
liamentury purposes. By law u member 
once duly elected is compellable to dis- 
charge the duties of the trust conferred 
upon him, and is not enabled at will to 
resign it. But by stat. 6 Anne, c. 7, and 
several subsequent statutes, if any member 
accepts of any office of profit from the 
Crown (excepting officers in the army or 
navy accepting a new commission), his 
scat is vacated. If, therefore, any mem- 
ber wishes to retire from the representation 
of the county or borough by which he was 
sent to Parliament, he applies to the Lords 
of the Treasury for the stewardship of one 
of the Chiltern Hundreds, which having 
received, and thereby accomplished his pur- 
pose, he aguin resigns the oflice. Rogers 
on Elections; 2 Hatsell, 41; May's Parl. 
Pr. 576-7. 


CHIMIN. A way, which is of two 
kinds—(I.) The king's highway; and, 
(2.) A private vey (I.) The king's high- 
way is that by which the king’s subjects 
and all under his protection have free 
liberty to pass, although the property in 
the soil on cuch side, or oven tn medium 
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CHIMIN—continued. 
filum vie, may belong to somo private per- 
son. (2.) A private way is that by which 
one or more persons havea right or liberty 
to puss through another person’s ground. 
Cowel. 
See also title WAY. 


CHIROGRAPH. An instrament of gift 
or conveyance attested by the subscription 
and crosses of the witnesses, and which was 
in the Saxon times called Chirographum 
and which being somewhat changed in 
form and manner by the Normans, was by 
them styled charta. Anciently, when they 
made a chirograph or deed which required 
a counterpart, as we call it, they engrossed 
it twice upon one piece of parchment con- 
trarywise, leaving a space between, in 
which they wrote in great letters the word 
chirograph, and then cut the parchment in 
two through the middle of the word, con- 
cluding the decd with “ In cujus ret testi- 
nonium utraque pars mutuo scriptis presen- 
tibus fide media sigillum suum fecit ap- 
poni.” This was afterwards called divi- 
denda, because the parchment was so di- 
vided or cut. And tho first use of these 
chirographs was in Henry IIL’s time. 
Chirvgraph was also of old used for a fine. 
And this manner of engrossing the fine 
and cutting the parchment in two pieces 
continued to be observed until the abo- 
lition of fines by the stat. 3 & 4 Will, 4, 
o. 74. Cowel. Ses also next title. 


CHIROGRAPHER OF FINES. Chiro- 
graphus finium et concordiarum (from the 
Greek xeipéypopov, which is a compound 
of xelp, a hand, and ypdow, I write). It 
signified in the Law the officer of the Com- 
mon Pleas who engrossed fines in that 
Court so as to be acknowledged into a per- 

etual record, after they had been acknow- 
edged and fully passed by those officers by 
whom they were previously examined. 
Cowel. ` 


CHIVALRY (servitium, militare). This 
word comes from the French chevalter ; 
and signifies that peculiar species of tenure 
by which lands were formerly held, called 
tenure by knights’ service. It is of a mar- 
tial and military nature, and obliges the 
tenant to perform some noble or military 
office unto his lord. 


CHLOROFORM. Administering this 
drug with intent to commit an indictable 
offence is, by the stat. 24 & 25 Vict. o. 100, 
s. 22, made a felony, punishable with penal 
servitude for life or five years, or with 
imprisonment for two years with or without 
hard labour. 


CHOBE (thing). This word is generally 
used in combination with others. The 
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CHOSE—continued. 


most common combinations in which it is 


— TS 


found are the following :—(1.) Chose local: 
(2.) Chose transitory : and (3.) Chose in ac- 
tion. (1.) Chose local is such a thing as is 
annexed to a place; thus, a mill is a chose 
local. (2.) Chose transitory means anything 
of a movable or transitory nature, which 
may be taken or carried nway from one place 
to another. (3.) Chose in action (the most 
ordinary combination) is a phrase which is 
sometimes used to signify a right of bring- 
ing an action, and at others the thing itself 
which forms the subject matter of that 
right, or with regard to which that right is 
exercised ; but it more properly includes 
the idea both of the thing itself and of the 
right of action as annexed to it. Thus, 
when it is said that a debt is a chose in 
action, the phrase conveys the idea not only 
of the thing itself, i. e., the debt, but also of 
the right of action or of recovery possessed 
by the person to whom the debt is due. 
When it is said that a chose in action can- 
not be assigued, it means that a thing to 
which a right of action is annexed cannot 
be transferred to another together with 
such right. Thus if A. owes B. £10, it is 
obvious that the latter has a debt, and also 
a right of recovering such debt against A.: 
now if B. were to assign or transfer his 
debt, together with his right of recovery, to 
C., this would be assigning a chose in ac- 
tion, which the law would not allow for the 
reasons stated in Co. Litt. 214 a, 266 a; 
2 Roll. 45; Moulsdale v. Birchall, Sid. 212. 
But more recently such assignments came 
to be allowed in Equity, and latterly 
crossed in some instances from Equity to 
Law, until eventually, by the Judicature 
Act, 1873, a chose in action has been made 
assignable in every case. 


CHRISTIANITY. To bring this religion 
into ridicule or contempt is an offence 
against the Common Law of England, and 
as such is indictable. Holt, Libel, 69, n. 


CHURCH. A place of worship, to be 
adjudged a church in law must have ad- 
ministration of the sacraments and sepul- 
ture annexed to it (COwel). The fabric of 
the church consists of the nave or body of 
the church, with the aisles, the chancel, 
and the steeple. 

See also titles Apvowson; Buriat; 
Parsa; Pews; and two next titles. 


CHURCH-RATES, These were abol- 
ished as a compulsory assessment by the 
stat. 31 & 32 Vict. o. 109, and the payment 
of these or of any analogous assessment to 
be collected instead of them was made 
voluntary. The assessment while it existed 
was made in a vestry meeting ; it fell gene- 
rally upon all such property as was rateable 
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CHURCH RATES—continued. 
to the poor-rate; it went to support the 
temporal necessities of the church. 


CHURCHWARDENS. These, although 
laymen, are a species of ecclesiastical officers, 
being sworn in by the archdeacon or bishop 
of the diocese. They are entrusted gene- 
rally with seeing to the repairs, manage- 
ment, and good order of the church, and 
to decency of conduct therein. They are 
a body corporate, and may as such be sued 
for the goods of the church, and are answer- 
able to their successors in office. Usually, 
the parishioners elect one, and the parson 
the other churchwarden, the customary 
number being two. In virtue of their ap- 
pointment, churchwardens are overseers of 


the poor. 
CHURLE. Among the Anglo-Saxons a 


tenant at will of free condition, who held 


land from the thanes on condition of rent 
or services. They were of two sorts; (1.), 
one who hired the lord's outland or tene- 
mentary land, as our farmers do now; (2), 
the other, who tilled and manured the in- 
land or demesnes, (yielding work and not 
rent), and were thence called his sockmen 
or ploughmen. Spelman on Feuds; Cowel. 


CINQUE PORTS (quingue portus). Five 
important havens, formerly esteemed the 
most important in the kingdom. They 
were Dover, Sandwich, Romney, Hastings, 
and Hythe; Winchelsea and Rye have 
since been added tothe number. They have 
similar franchises in many respects with 
the counties Palatine, and particularly an 
exclusive jurisdiction (before the mayor 
jurats of the ports), in which the king's or- 
dinary writ did not run. These ports havea 
governor called the Lord Warden of the 
Cinque Ports, who has the authority of an 
admiral amongst them, and used to send 
out writs in his own name, But the king's 
writ now runs to, and is executed in, 
these ports in like manner as in other 
parts of the kingdom. See O. L. P. Act, 
1852, s. 122. 


CIRCUITS. These are the routes taken 
by the several judges in holding the 
assizes. The stat. 3 & 4 Will. 4, c. 71, re- 

tes the appointment of convenient 
places for holding the assizes; and the stat. 
26 & 27 Vict. c. 122, enables the Queen in 
Council to alter the circuits. As at pre- 
sent constituted, there are eight circuits in 
England and Wales, viz., Home, Norfolk, 
Midland, Northern, Oxford, Western, South 
Wales, and North Wales, but a new ar- 
rangement is imminent. 


CIRCUITY OF ACTION. Is where a 
party to an action, by an indirect and cir- 
cuitous course of legal proceeding, makes 


CIRCUITY OF ACTION—continued. 

two or more actions necessary, in order to 
obtain that justice between all the parties 
concerned in the transaction, which by a 
more direct course might have been gained 
in a single action. As in an action on a 
contract, in which the defendant, instead of 
giving in evidence a breach of the war- 
ranty in mitigation of damages, allows the 
plaintiff to recover the full amount of the 
contract in the first action, and then sub- 
sequently commences against him a cross 
action to regain the amount to which the 
consideration had failed. (See title Cross 
Action.) Formerly indeed, he was com- 
pelled to bring a cross action, and had no 
other remedy, but more recently “ the cases 
have established that the breach of the 
warranty may be given in evidence in 
5 of damages, on the principle it 
should seem, of avoiding circuity of action.” 
Per Tenterden, C.J., 2 B. & Ad. 462. 


CIRCULAR NOTES. These are similar 
instruments to Letters of Credit. (See 
that title.) They are drawn by bankers 
in this country upon their foreign cor- 
respondents in favour of persons travelling 
abroad. The correspondents must be satis- 
fied of the identity of the applicant before 
payment; and the requisite proof of such 
identity is usually furnished, upon the appli- 
cant’s producing a letter with his signa- 
ture, by a comparison of the signatures. 


CIRCUMSPECTE AGATIS. The title of 
the statute 13 Edward 1, regulating the 
jurisdiction of the temporal and ecclesias- 
tical Courts. The date usually assigned to 
this statute is 1285; but there seems to be 
reason to believe that it was not in exist- 
ence at that period. It was, however, cited 
as early as 19 Edward 3. It originally 
was not a statute, but a writ supposed to 
have been issued in pursuance of the 
statute called Articuli Cleri (see that title), 
of which, in the form in which it is printed 
both in the authentic and ordinary edition 
of the statutes, it is a repetition and 
abridgement. It was probably a writ of 
mandate, framed for the purpose of being 
issued by the king to his judges in behalf 
of the Spiritual Courts, in or after 1315, 
and embodying what were then sup 
to be the legitimate objects of the juris- 
diction of those latter Courts. Its authority 
as a statute, is, however, no longer ques- 
tioned. 12 Ad. & El. 315. 


CIRCUMSTANTIAL EVIDENCE. That 
evidence which may be afforded by parti- 
cular circumstances. It is called circum- 
stantial evidence in contradistinction to 
that species of evidence which is of a more 
positive and unequivocal nature. Whence 
the latter is sometimes called direct evi- 
dence, and in that case circumstantial is 
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CIRCUMSTANTIAL EVIDENCE—conid. 
designated indirect. Sometimes also, it is 
called the doctrine of presumptions; be- 
cause when the fact itself cannot be proved 
it may be presumed, by the proof of such 
circumstances as either necessarily or 
usually attend such facts, being in the 
former case conclusive, and in the latter 
more or less cogent only. 

See title PRESUMPTION. 


CIRCUMSTANTIBUS, TALES DE. Lite- 
rally, like persons out of those present or 
standing by. This phrase is applied to the 
making up the number of persons on a jury, 
by taking some of the casual bystanders, 
who happen to be qualified for serving on 
a jury. This takes place when the jurors 
who are empanelled, from some cause or 


other, do not appear, or, if appearing, ate 
E by either party, and so disqua- 
ified. 


Bes title CHALLENGE. 


CITATION. The process used in the 
Ecclesiastical Courts and Court of Probate 
and Divorce, to call the party—defendant 
or respondent, before them. It is the first 
step which is taken in the case, and is 
somewhat analogous to the writ of sum- 
mons at Common Law. 


CIVIL DEATH. Ifa manentered intoa 
monastery, or abjured the realm, he was 
formerly, and if he is attainted of treason 
or felony he still is, dead in law, and there- 
fore if an estate be granted to any one for 
his life generally, it would determine by 
such civil death. For which reason in 
conveyances the grant is usually made “ for 
the term of a man's natural life, which 
can only determine by his natural death. 
1 ee 213; 3 P. Wms. 37, n. (B): 2 Rep. 

8 b. 

CIVILITER (civilly.) In a man’s civil 
character or position, or by civil, in oppo- 
sition to criminal, process; aan “ sheriffs 
who execute process at their peril are an- 
swerable civiliter for what they do upon 
it,” or “a man may, without his own fault, 
be possessed of a horse which has been 
stolen, but nevertheless he is answerable 
eiviliter to the true owner of it.” 1 B. & 
P. 409, per Rooke, J. 


CIVIL LAW. In ita general signifi- 
cation is the established law of every par- 
ticular nation, commonwealth, or city, and 
is the same with that which is called Muni- 
cipal Law. In its particular signification, 
however, it usually means the Roman law, 
as comprised in the Institutes, Code, and 
Digest of the Emperor Justinian. 

CIVIL LIST, SETTLEMENT OF. Prior 
to the Revolution of 1688, it was custom- 
ary to grant to the king at the commence- 
ment of each reign the ordinary revenues 


CIVIL LIST, SETTLEMENT OF —conid. 


of the Crown (see title Taxation), with- 
out imposing any limitation upon his per- 
sonal expenditure. These revenues were 
estimated in times of peace to be sufficient 
for the support of his majesty’s person 
and household, and for the maintenance of 
his civil and military government; for all 
extraordinary occasions, such as times of 
war, grants of extraordinary supplies were 
7085 to him. In the reign of k akea 

e principle of appropriating tho supplies 
to the specific services had Tecn formally 
established, and such appropriation was in 
fact made the condition, or one of the con- 
ditions, upon which the same were granted ; 
but notwithstanding that such was the 
recognised principle or condition of the 
grant, it is certain that Charles II. mis- 
applied towards his own private pleasures 
a large amount of these supplies. 

Accordingly, upon the accession of Wil- 
liam and Mary, Parliament provided sepa- 
rately for the king’s civil list a sum of 
£700,000, derived in part from the here- 
ditary revenues of the Crown, and partly 
from the excise duties, and voted in addi- 
tion the sum of £500,000 for the other ex- 
penses of government not included in the 
civil list. At this period the civil list em- 
braced not only the support of the king's 
person and dignity, but also the salaries of 
civil officers and pensions. 

In this condition the civil list remained 
during the reigns of Anne, George I., 
and George II: but on the accession of 
George III. that king gave up the here- 
ditary revenues of the Crown in England 
altogether, in consideration of a civil list 
of £800,000 a year. He still retained, 


however, the hereditary revenues of the 


Crown in Scotland, the Duchies of Cornwall 
and Lancaster, the Irish civil list, and 
various other sources of revenue, amounting 
not unfrequently to the annual sum of 
£4,700,000 odd. But notwithstanding this 
vast income, George III. was always in 
debt, through the great multiplication of 
pensions and sinecure places, these bein 

the means which that prince adopted wi 

a view to increasing the influence of the 


wn 

In view of these abuses, Mr. Burke in 
1780 proposed his scheme of economic 
reform ;” and in 1782, the Rockingham 
Civil List Act was passed, in virtue of 
which many useless offices were abolished, 
the pension list was diminished, and the 
civil list expenditure was divided under 
eight heads. But the civil list was still 
suffered to comprise (in addition to the 
support of the king’s person and dignity) 
the expenses of the civil government; viz. 
the salaries of judges, &c., annuities to 
members of the royal family, salaries in the 
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CLERK OF THE HOUSE OF COMMONS 
—continued. 

officers are employed in the House of Lords. 
By the 33 Geo. 3, c. 13, the clerk of Par- 
liament is directed to indorse on every 
Act, immediately after the title thereof, the 
day, month, and year when the same shall 
have passed, and shall have received the 
royal assent; and such indorsement shall 
be taken to be part of the Act, and shall 
be the date of its commencement, where 
no other commencement shall have been 
provided by the Act. 


CLERK OF THE PARLIAMENT ROLLS. 
An officer in the High Court of Parlia- 
ment, who records all things done therein, 
and engrosses them fairly on parchment 
rolls, for their better preservation to pos- 
terity. There is one of these officers to 
each House of Parliament. Cowel. 

See also title CLERK or THE House or 
COMMONS. æ 

CLERK OF THE PARLIAMENTS. An 
officer of the House of Lords, whose duties 
are similar to those of the chief clerk in 
the House of Commons. 

See title CLERK OF THE House or 
Commons. 

CLERK OF THE PEACE. An officer be- 
longing to the sessions of the peace, whose 
duty it is to read indictments, to enrol the 


Acta, draw the process, and perform various 
other duties connected with the adminis- 


tration of justice at the sessions. 


CLERK OF THE PETTY BAG. An offi- 
cer of the Court of Chancery, whose duty 
it used to be to record the return of all 
inquisitions out of every shire; to make 
out patents of customers, gaugers, control- 
lers, and aulnagers; all congés d’élire for 
bishops; the summons of the nobility, 
clergy, and burgesses to Parliament, &o.— 
33 Hen. 8, c. 22; Cowel. But most, if not 
all, of these functions have been superseded. 

CLERK OF THE PRIVY SEAL. There 
are four of these officers, who attend the 
lord privy seal, or in the absence of a lord 
privy seal, the principal secretary of state. 
Their duty is to write and make out all 
things that are sent by warrant from the 
signet to the privy seal, and which are to 
be passed to the great seal; and also to 
make out privy seals (as they are termed) 
upon any special occasion of his majesty’s 
affuirs, as for the loan of money and such 
like purposes. 27 Hen. 8, c. 11. Cowel. 


CLERK OF THE SIGNET. An officer 
whose duty it is to attend on his majesty’s 
principal secretary, who always has the 
custody of the privy signet, as well for the 
purpose of sealing his majesty’s private 
letters, as also grants which pass hi 


en hand by bill signed: there are 
9 N these officers. 27 Hen. 8, c. 11. 
wel. 
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CLOSE ROLLS and CLOSE WRITS. 
Certain letters of the king sealed with his 
great seal and directed to particular per- 
sons and for particular purposes, and not 
being proper for public inspection, are 
closed up and sealed on the outside, and 
are thence called writs close (literæ clausx), 
and are recorded in the close rolls in the 
same manner as others are in the patent 
rolls (literx patentes), or open letters. 


OLUBS. These are companies, but not 
being for profit are not within the mean- 
ing of the Winding-up Acts (In re St. 
James’s Club,2 De G. M. & G. 383). They 
are essentially social, and the exclusion of 
a member, if not wanton, is without remedy. 
Hopkinson v. Exeter (Marquess), L, 


5 Eg. 63. 


COALS. By stat.5 & 6 Will. 4, c. 63, 
all coals must be sold by weight and not 
by measure, under a penalty of 40s. By 
stat. 23 & 24 Vict. c. 191, provision is 
made for the inspection and regulation of 
coal mines in Great Britain; and under 
the Act 25 & 26 Vict. c. 79, amending same, 
it is not lawful for the owner of any new 
mine nor (after Ist January, 1865) of any 
existing mine, to work same by a single 
shaft, but two shafts admitting of distinct 
means of ingress and egress are required, 
but need not belong to one and the same 
mine, provided they are in communication. 


CODICIL. A supplement to a will, or 
an addition made by the testator and 
annexed to the will, being written for the 
explanation or alterution or for the purpose 
of making some addition to, or some 
subtraction from, the dispositions of the 
testator as contained in his will. In the 
Roman Law, a codicil was an informal will; 
but in English Law, the formalities of 
execution and of attestation are as strict 
in the case of codicils as in that of wills. 
See title WII IS. 


COGNISANCE or CONUSANCE. This 
word has several significations. Ist. It 
signifies an acknowledgment. It is used 
in this sense when applied to fines, or 
those fictitious suits, by means of which 
estates in lands were transferred from one 
rty to another. Thus a fine“ sur cog- 
nisance de droit signified a fine “ upon 
acknowledgment of the right.“ 2nd. The 
word is applied to that plea or answer 
put in by the defendant in an action of 
replevin, when he acknowledges the taking 
of the distress in respect of which the 
action is brought, but insists that such 
taking was legal, as he acted with the 
command of another who had a right to 
distrain. Here, it will be observed, the 
defendant makes an acknowledgment of 
the fact charged against him, but offers a 
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COGNISANCE, or CONUSANCE—conid. 


legal excuse for his conduct. (See Trevilian 
v. Pyne, 1 Salk, 107; Chambers v. Donald- 
son, 11 East, 65.) 3rd. It is used in the 
sense of judicial notice or superintendence. 
Thus cognisance of pleas signifies the 
right or privilege granted by the Crown to 
any person or y corporate, not only to 
hold pleas within a particular jurisdiction, 
but also to take cognisance of them, i. e., to 
take judicial notice or superintendence of 
them, in other words, to have jurisdiction 
to hear them. 


COGNOVIT ACTIONEM. An instrument 
signed by a defendant in an action, con- 
fessing the plaintiff's demand to be just. 
The defendant who signs this cognovit 
thereby empowers the plaintiff to sign 
judgment against him, in default of his 
paying the plaintiff the sum due to him 
within the time mentioned in the cognovit. 
Under the stat. 1 & 2 Vict. o. 110, s. 9, 
every such cognovit must be attested by an 
attorney, who must also under stat. 32 
& 33 Vict. c. 62, s. 24, have explained to 
the debtor the nature of the instrument. 
Aud under the last-mentioned statute, 
8. 26, every cognovit must be filed with 
the clerk of docquets and judgments in the 
Court of Queen's Bench within twenty-one 
days next after the execution thereof, 
otherwise the same is void as being fraud- 
ulent against creditors. 

See also title ATTORNEY, POWER oF. 


COIF. Our serjeants-at-law are called 
serjeants of the coif, from the circumstance 
of the lawn coif which they wear on their 
head, under their caps, when they are 
elevated to that rank. It was originall 
used to cover the crown of the head, 
which was closely shaved, and a border of 
hair left round the lower part, which made 
it look like a crown, and was thence called 
corona icalis, or tonsuram clericalem. 
Cowel. 


COLLATERAL (collateralis), from the 
Lat. laterale, that which hangs neue side. 
Its legal signification does not differ from 
its common acceptation. Thus a collateral 
assurance signi an assurance beside 
the principal one. So when a man mort- 
gages his estates as security to a party 
lending him s sum of money, he also may 
enter into a bond, as an additional or 
collateral security. A collateral security 
is, therefore, something in addition to the 
direct security, and in its nature usually 
subordinate to it; and it is in the nature 
of a double security, so that when one 
fails, the other may be resorted to. See 
also succeeding titles. 


COLLATERAL CONSANGUINITY, or 
COLLATERAL KINDRED. That which 
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COLLATERAL CONSANGUINITY, or 
COLLATERAL KINDRED—continued. 


exists between persons who are derived 
from the same stock or ancestors, however 
remote. Every person wlio is descended 
or propagated from the same stem (ii. e., 
from the same male or female lineal an- 
cestor) from which any other particular 
person is descended or propagated, and 
who is neither the immediate parent or 
progenitor, nor the progeny of such par- 
ticular person, is properly and aptly de- 
nominated or defined to be a collateral 
relative. And when any person is the 
collateral relative of any other person, all 
the descendants from such persons, reci- 
procally and respectively, are collateral 
relations. 


COLLATERAL ISSUE. When a pri- 
soner has been tried and 5 he 
then pleads in bar of execution diversity 
of person, i.e. that he is not the same 
person who was attainted, and the like; 
this question of fact, whether or not he is 
the same person, is called a collateral 
issue, and a jury is then empanneled to 
try this issue, viz., the identity of his 
person. It is a general rule of evidence, 
that whatever would raise a collateral 
issue is to be excluded, unless, semble, the 
case is one in which the collateral issue 
should be settled by way of preliminary to 
the chief issue. 


COLLATERAL WARRANTY. In alien- 
ating property by deed, there was usually 
a clause in it called the clause of war- 
ranty, whereby the grantor, for himself 
and his heirs, warranted and secured to 
the grantee the estate so granted. This 
warranty was either lineal or collateral. 
Linea] warranty was where the heir de- 
rived, or might by 3 have derived, 
his title to the land warranted, either 
from or through the ancestor who made 
the warranty: as where a father, or an 
elder son in the life of the father, released 
to the disseisor of either themselves or the 
grandfather, with warranty, this was lineal 
to the younger son. Collateral warranty 
was where the heirs title to the land 
neither was nor could have been derived 
from the warranting ancestor; as where a 
younger brother released to his father’s 
disseisor, with warranty, this was collateral 
to the elder brother. 

See also title WARRANTY. 


COLLATION TO A BENEFICE. Ad- 
vowsons are either presentative, collative, or 
donative. (1.) An advowson presentative is 
where the patron has a right of presentation 
to the bishop or ordinary, aud moreover to 
demand of him to institute his clerk, if he 
finds him cauonically qualified, and this is 
the most usual kind ef advowson. (2.) An 
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COLLATION TO A BENEFICE—conid. 
advowson collative is where the bishop and 
patren are onc and the same person, in 
which case the bishop cannot present to 
himself, but in the one act of collation, or 
conferring of the benefice, he docs all that 
is usually done in presentative advowsons 
by both presentation and institution. 3. Re- 
garding the advowson donative, see title 
ADVOWSON. 


COLLIGENDUM BONA DEFUNCTI 
(Letters ad). When a person dies intes- 
tate and leaves no representatives or 
creditors to administer, or leaving such 
representatives and creditors, they refuse 
to take out administration, &., the judge 
of the Court of Probate may commit ad- 
ministration to such discreet person as he 
approves of, or grant him these letters ad 
colligendum bona defuncti (to collect the 
goods of the deceased). Such a grant is 
purely official, and does not constitute him 
executor or administrator, his only business 
being to take care of the goods, and to do 
other acts for the benefit of those who are 
entitled to the property of the deceased. 

See title ADMINISTRATION, LETTERS 
OF. 


COLLISION: See title Sarprrna. 


COLLUSION. A deceitful agreement or 
compact between two or more persons for 
the one party to bring an action against 
the other for some evil purpose, as to 
defraud a third party of his right. Bro. 
tit. Collusion; Les Termes de la Ley. As a 
gencral rule, collusion between the partics 
to an action is fatal to the success of it, 
e.g., in proceedings for a divorce; but in 
particular instances it is not so, as in the 
old proceedings for suffering a common 
recovery. 


COLONIES. As a general rule, a colony 
acquired by discovery and occupation is to 
be governed by the luws of England; and 
if acquired by conquest, then by its own 
laws, eo far as they are not contrary to 
morality, and until the conqueror sees fit 
to change them. But when the laws of 
England depend upon circumstances that 
are peculiar to England, and which do not 
apply to the colonies also, then these par- 
ticular laws do not hold good in the colo- 
nies, e.g., the Law of Mortmain in the 
Island of Grenada. Attorney-General v. 
Stewart, 2 Mer. 143; and see Mayor of 
Lyons v. East India Co., 1 Moo. P. C. C. 
175, as to India. 


COLOUR. A technical term used in 
pleading te signify that apparent right of 
the opposite party, the admission of which 
is required in all pleas by way of 
confession and avoidance. Of such plead- 
ings it is, as the name imports, of their 


COLOUR — continued. 
very essence to confess the truth of the 
allegation which they propose to answer or 
avoid, which formerly was done by an in- 
troductory sentence—‘ True it is that, &c.,” 
preceding the defence relied upon in 
answer. But though this formal admis- 
sion is now generally abandoned, it is 
still essential that the confession clearly 
appear on the face of the pleading. In 
many places it is absolute and unqualified ; 
as, in an action on a covenant, a plea of 
release admits absolutely the execution of 
the covenant and the breach complained 
of; but in some the confession is of a 
qualified kind, or sub modo only. Thus, 
to an action of trespass for taking the 
plaintiff's corn, a plea that the defendant 
was rector, and that the corn was set out 
for tithe, and that he took it as such rector, 
would be a good plea by way of confession 
and avoidance. For though there is no 
direct confession that the defendant took 
the plaintiff's corn as alleged in the decla- 
ration, but, on the contrary, an assertion 
of a title to the corn in himself, yet tho 
plea implies that the plaintiff was the ori- 
ginal owner, and entitled against all the 
world, except the defendant. There is, 
therefore, a confession, so faras to admit 
some sort of apparent right or colour of 
claim in the plaintiff, and is therefore 
within the rule laid down by pleaders on 
this subject; that pleadings tn confession 
and avoidance give colour. The 
colour thus explained, inherent in the 
structure of all pleadings in confession and 
avoidance, is termed implied colour, to dis- 
tinguish it from express colour, which, 
instead of an implied admission, is a direct 
and positive assertion of an N title 
in the opposite party, introduced into 
pleadings of this nature to satisfy the rule 
as to confession or admission. This latter 
kind of colour is employed, or used to be 
employed, in cases where the pleader was 
desirous of pleading by way of confession 
and avoidance to a traverse, and the facts 
of his case admitted no sort of title in the 
opposite party, or, in other words, gave no 
implied colour. He then, for the express 
purpose of giving colour, inserted in his 
plea a fictitious allegation of some colour- 
able but insufficient title in the plaintiff, 
which he at the same time avoided by the 

referable title of the defendant. And ih 

is replication the plaintiff was not allowed 
to traverse the fictitious matter thus sug- 
gested. The practice of giving ex 
colour came to be almost entirely confined 
te trespass and trover, and in those ac- 
tions extended to no other pleading than 
the plea. The form adopted in trespass 
to land was to allege a defective charter 
of demise, and in trespass for taking goods, 
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COLOUR— continued. 

that the defendant delivered the goods to 
a stranger, who delivered them to the 
plaintiff, from whom the defendant took 
them. By these allegations a colourable 
or apparent right was given to the plain- 
tiff in both cases, and the pleas were ren- 
dered good, which otherwise would have 
been defective for want of colour (Stephen 
on Pl. 229, et seq.; 1 Ch. Pl. 504; 3 Reeves, 
E. L. 438.) But under the C. L. P. Act, 
1852, s. 64, express colour is no longer 
necessary, and the better opinion is that 
under s. 49 of that Act it is abolished. 


COMBINATION OF WORKMEN. The 
stat. 22 Vict. c. 34, enacts, in explana- 
tion of the stat. 6 Geo. 4, c. 129, that no 
workman, by reason merely of his com- 
bining with other workmen for the purpose 
of fixing the rate of wages, or for the 
purpose of peaceably and without threat or 
intimidation dissuading others from work- 
ing with a view to fixing the rate of wages, 
shall be dcemed or taken to be guilty of 
the offence of molestation or obstruction ; 
but the Act is not to authorize a workman 
to break his contract. See also Trades 
Unions Act, 1871 (34 & 35 Vict. c. 31), and 
Criminal Law Amendment Act, 1871 (34 
& 35 Vict. c. 82). 


COMMANDITE: See title Sooriré. 


COMMENDAM (ecclesia commendata). 
The holding a living or benefice in com- 
mendam is (where a vacancy occurs) hold- 
ing such living commended by the Crown 
until a proper pastor is provided for it. 
This may temporary for one, two, or 
three years; or perpetual, being a kind of 
dispensation to avoid the vacancy of the 
living, and is called a commenda retinere. 
These commendams are now seldom granted 
except to bishops. 

See also next title. 


COMMENDATORS. Secular persons on 
whom benefices or church livings are be- 
stowed. They are so called because the 
benefices were commended and intrusted to 
their oversight; they are not proprietors, 
but only a kind of trustees, Where the 
bishop is commendatory, the grant is usually 
made to him while he continues bishop 
of the particular diocese, and not longer, 
the intention of the grant being to augment 
the revenues of the bishopric where it is 


r. 
See also title PLURALITIES. 


COMMISSARY (commissarius). In the 
Ecclesiastical Law is a title applied to those 
who exercise spiritual jurisdiction in those 
parts of the diocese which are too far dis- 
tant from the chief city fur the chancellor 
to call the people of the bishop’s principal 
court without occasioning them great in- 


COMMISSARY—continued. 

convenience. These officers were ordained 
to supply the bishop’s office in the distant 
places of his diocese, or in such parishes as 
were peculiar to the bishop, and were ex- 
empted from the jurisdiction of the arch- 
deacon (Lyndewood's Provin. ; Cowel). But 
in more modern times, the commi acta 
generally in relief of the bishop or arch- 
bishop, and as his officcr. 


COMMISSION. In our law is much tlie 
same as delegatio with the civilians, and is 
commonly understood to Spy fis warrant, 
authority, or letters patent, which empower 
men to perform certain acts, or to exercise 
jurisdiction either ordinary or extraordi- 
nary. In its popular sense it frequently 
signifies the paron who act by virtue of 
such an authority. There are various 
sorts of commissions, which will be found 
under the following titles. 


COMMISSIONS OF ASSIZE. Commis- 
sions empowering the judges to sit on the 
circuit, for the purpose of holdiug the 
assizes. 

COMMISSION OF BANKRUPT. A com- 
mission or authority formerly granted by 
the Lord Chancellor to such discreet per- 
sons as he should think proper, to examine 
the bankrupt in all matters relating to his 
trade and effects, and to perform various 
other important duties connected with 
bankruptcy matters; these persons were 
thence called commissioners of bankruptcy, 
and had in most reapects the powers and 
privileges of judges in their own Courts. 
But regularly constituted Courts and 
judges in bankruptcy cases have now super- 
seded such commissions and commissioners, 

See title BANKRUPTCY. 


COMMISSION OF CHARITABLE USES. - 
A commission issuing out of the Court of 
Chancery to the bishop and others, when 
lands which are given to charitable uses 
have been misemployed, or there is any 
fraud or dispute concerning them, to in- 
quire of and redress the same. 


COMMISSION OF DELEGATES, When 
any sentence was given in any ecclesiastical 
cause by the archbishop, this commission 
under the great seal was directed to certain 
persons, usually lords, bishops, and judges 
of the law, to sit and hear an appeal of the 
same to the King in the Court of Chan- 
cery. But latterly the Judicial Committce 
of the Privy Council has supplied the place 
of this commission; and the Court of Ap- 
peal will tako the place of the Judicinl 

mmittee under the Judicature Act, 1873. 


COMMISSION TO EXAMINE WIT- 
NESSES. When a cause of actionarises in 
a foreign country, and the witnosses reside 
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COMMISSION TO EXAMINE WIT- 
inued. 
there, or in a cause of action arising in 
England, where the witnesses are abroad or 
are shortly tu leave the kingdom; or if wit- 
nesses residing at home are aged and infirm, 
and therefore cannot come to Court; in any 
of these cases a Court of Equity will grant 
a commission to certain persons to attend 
these witnessss wherever they may reside, 
and to examine them and take down their 
depositions in writing upon the spot, and 
these depositions are then received in 
Court as valid evidence in the cause. 

See also titles EVIDENCE ; WITNESSES. 


COMMISSION OF LUNACY. A commis- 
sion issuing out of Chancery authorizing 
certain persons to inquire whether a person 
represented to be a lunatic is so or not, in 
order that, if he is a lunatic, the king may 
have the care of his estate. The masters in 
lunacy at the present day are permanent 
officers appointed to discharge the duties of 
these commissions, under the Lunacy Regu- 
lation Act, 1862 (25 & 26 Vict. c. 86). 


COMMISSION OF OYER AND TER- 
MINER : See title OYER AND TERMINER. 


COMMISSION OF THE PEACE. A com- 
mission from the king under the great seal, 
appointing persons therein named jointly 
and separately justices of the peace. 

See title JUSTICE. 


COMMISSION TO TAKE ANSWERS IN 
EQUITY. When a defendant in a suit lived 
more than twenty miles from London, there 
might have been a commission granted to 
take his answer in the country, where the 
commissioners administered to him the 
usual oath, and then the answer being 
scaled up, either one of the commissioners 
carried it up to Court, or it was sent by a 
messenger, Who swore that he received it 
from one of the commissioners, and that 
the same had not been opened or altered 
since he received it. But now such an 
answer may be sworn in the country 
before any solicitor of the Court who is 
appointed a commissioner to administer 
oaths in Chancery. 


COMMITTEE. An assembly of persons 
to whom matters are referred. A committee 
of the House of Commons is a committee to 
whom a bill after the second reading is 
committed, that is, referred; and is either 
selected by the House in matters of small 
importance, or else upon a bill of conse- 
quence the House resol ves itself into a com- 
mittee of the whole house. A committee of 
the whole House is formed of every member ; 
and to form it, the Speaker quits the chair 
(another member being appointed chair- 
man), and the Speaker may in that case 
sit aud debate as a private member. In 
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COMMITTEE —continued. 

these committees the bill is debated clause 
by clause, amendments are made, the 
blanks are filled up, and sometimes the bill 
is almost entirely remodelled. After it has 
gone through this committee, it is again 
brought before the House for re-considera- 
tion, after which it is read a third time, and 
then passed or not passed, as the case may 
be. A committee also signifies the person 
or friend to whom the Lord Chancellor 
commits the care of an idiot or lunatic. 


COMMITTEE OF SUPPLY. A committee 
of supply is a committee of the House of 
Commons, in which the grants of mone 
necessary for the public service are voted, 
after the estimates of the sums required by 
the various public departments have been 
laid before the House. 


COMMITTEE OF WAYS AND MEANS. 
This committee is one which follows next 
in order to a committee of supply iu the 
financial business of the House of Com- 
mons; and its object is to consider the 
ways and means of raising the supply 
which has previously been granted in the 
other committee. The difference between 
9 — is that one controls, the other pro- 
vides. 


COMMITTEE OF WHOLE HOUSE: See 
title CHAIRMAN OF COMMITTEES OF THE 
WHOLE HOUSE. 


COMMITTEE ON PRIVATE BILLS. The 
difference between a committee on a private 
bill and a committee on a public bill is, 
that while the latter consists of the House 
itself, with a chairman of committees pre- 
siding instead of the Speaker, the former 
consists of a selected number of members 
who sit in a committee room and take evi- 
dence for and against the bill; the wit- 
nesses being exumined by counsel as in a 
Court of Justice. In the Commons’ com- 
mittees on private bills, the public are 
admitted; but from the Lords’ committees 
they are excluded. 


COMMITTEE, SELECT. A select com- 
mittee consists of a certain number of 
members of either House of Parliament, 
appointed to inquire into and report upon 
matters specially referred to them. It is 
culled a select committee, as distinguished 
from a committee of the whole house, a 
committee of supply, a committee of ways 
and means, &c.; and it usually conducts 
its proceedings in a separate apartment pro- 
vided for the purpose, and not in the body 
of the House itself. Among the most im- 
portant of this class of committees, railway 
committees may be instanced as examples. 


COMMON, RIGHT OF. Is a right 
which one person who is not the owner has 


of taking some part of the produce of land 
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COMMON, RIGHT OF — continued. 
belonging to another. There are four 
kinds of rights of common, viz. : 

(1.) Common of Pasture, which may be, 

either 
(a.) Appendant (see that title); or 
G.) Appurtenant (see that title); or 
(c.) Pur cause de vicinage (see that 
title); or 
(d.) In Gross (see that title); 

(2.) Common of Piscary, as to which, see 

title FISHERY ; 

(3.) Common of Estovers, as to which, 

see title Estrovens ; 

(4.) Common of Turbary, as to which, 

see title TuRBARY. 
As a general rule, rights of common are 
acquired in the same manner as easements 
(see that title), viz., either 
(1.) By grant; or 
(2.) By prescription, which implies a 


rant. 

And the Prescription Act, 2 & 3 Will. 4, 
c. 71, applies to all varieties of rights of 
common, for the acquisition of which it 
appoints thirty years and sixty years, the 
former conferring a title defeasible other- 
wise than with reference to time, and the 
latter a title defeasible by production of 
written evidence only. 

Similarly, the remedies for disturbance 
of a right of common are the same as for 
the denial or obstruction of an easement, 
viz. :— 

(1.) Case, which is substituted for the 

old right of admeasurement ; 

(2.) Abatement ; and 

(3.) Bill in Equity. 

Rights of common may be extinguished in 
one or other of the following ways: 

(1.) By anity of possession ; 

(2.) By release ; 

(3.) By severance ; 

(4.) By enfranchisement ; or 

(5.) By inclosure. 

See also titles APPROVEMENT ; INCLO- 
SURE. 


COMMON BAR. A plea was so termed, 
which was frequently pleaded by a defend- 
ant in an action of trespass quare clausum 

. In this action, if the plaintiff de- 
clared sgainst the defendant tor breaking 
his close in a certain parish, without other- 
wise particularizing or describing the close, 
and the defendant himself happened to 
have any freehold land in the same parish, 
he frequently affected to mistake the close 
in question for his own, and pleaded what 
was called the common bar, viz., that the 
close in which the trespass was committed 
was his own freehold, which compelled the 
plaintiff to new assign, i. e., to assign his 
cause of compluint over again, alleging 
that he brought his action in respect of a 
trespass committed upon a different close 


COMMON BAR—continued. 


from that claimed by the defendant as his 
own freehold. Now, however, a defendant 
cannot well affect ignorance with regard to 
the real close, as by a rule of Court (Hil. 
Term, 4 Will. 4), the plaintiff is now bound 
to particularize the close or place in the de- 
claration by assigning to it its familiar 
name, or by describing it by its abuttals or 
other sufficient description. The above- 
mentioned plea is also called a bar at large 
PRA k blank bar. Steph. Plead. 250, 
t ; 


COMMON BENCH. The Court of Com- 
mon Pleas was formerly so called, because 
the causes of common persons, i.e., causes 
between subjects only, and in which the 
Crown had no interest, were tried and 
determined in that Court. 


COMMON INTENDMENT. The plain 
common meaning of any writing, as appa- 
rent on the face of it, without straining or 
distorting the meaning of the writer. Bar 
to common intendment is an ordinary or 
general bar to the declaration of a plaintiff. 

. Litt. 78; Cowel. 


COMMON INTENT. “ Certainty in 
pleading has been stated by Lord Coke 
(Co. Litt, 303) to be of three sorts, viz., 
certainty to a common intent, to a certain 
intent in general, and toa certain intent in 
every particular. BY a common intent, I 
understand, that when words are used 
which will bear a natural sense, and also 
an arlificial one, or one to be made by ar- 
gument or inference, the natural sense 
shall prevail, it is simply a rule of construc- 
tion and not of addition. Common intent, 
cannot add to a sentence words which are 
omitted.” Per Buller, J., Dovaston v. 
Payne 2 H. Bl. 527; 2 Smith’s L. O. 132. 


COMMON PLEAS (communia placila). 
One of the superior Courts of Common Law. 
The proceedings in this Court are the same 
as those in the other Courts of Common 
Law. The Court was fixed at Westminster 
by or in virtue of that provision in Magna 
Carta requiring communia placita to be 
held in some one definite place (aliquo 
certo loco tenedntur). 

See also title COURTS or JUSTICE, 


COMMON SERJEANT. Is a judicial 
officer attached to the corporation of the 
City of London, who assists the recorder 
in disposing of the criminal business at the 
Old Bailey Sessions. 


COMMON TRAVERSE: See title Tra- 
VEKSE, 


COMMUNE CONCILIUM REGNI AN- 
GLIÆ. The general council of the realm 
assembled in Parliament. Cowol. 

See also title Counts or JUSTILE. 
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COMMUNIA PLACITA NON TENENDA 
IN SCACCARIO. A writ directed to the 
treasurer and barons of the Exchequer, 
forbidding them to hold pleas between 
common persons in that Court; Reg. of 
Writs, 187; Cowel. 


COMMUTATION OF TITHES: See title 
TITHES. 


COMPARISON OF HANDWRITING: See 
title HANDWRITING. 


COMPANY: See title JorinT Stock Com- 
PANY. 


COMPENSATION. In French Law (as 
in Roman Law) is the set-off of English 
Law. See that title. 


COMPENSATION. In English Law, 
_ denotes the 5 sum awarded under 
railway and other statutes, in payment 
and compensation of and for lands and 
buildings taken compulsorily or by agree- 
ment for public purposes. The chief statute 
upon the matter is the Lands Clauses Con- 
solidution Act, 1845 (8 & 9 Vict. o. 18). 


COMPOSITION WITH CREDITORS. As 
well by the Common Law as under the 
Bankruptcy Act, 1869, it is lawful for a 
debtor in embarrassed circumstances to 
come to an arrangement with his creditors 
to pay them so much in the pound, and to 
be released or forgiven by them the rest. 
The agreement is usually carried out by 
means of a composition deed, but such a 
deed is not requisite by the Common Law, 
there being a sufficient consideration to 
support the arrangement as a simple con- 
tract merely, in the mutual agreement of 
all the creditors in consideration of the 
agreements of the others to assent to the 
composition (Sibree v. Pripp, 15 M. & W. 
23). It is n by the Common Law 
that all the creditors should have assented 
to the composition; but under the Bank- 
ruptcy Act, 1869, a majority in number 
and three-fourths in value may bind the 
minority, see sect. 126. 

See also titles LIQUIDATION; BANK- 
RUPTOY. 


COMPOUNDING FELONY, or THEFT- 
BOTE. Where a person has been robbed, 
and he knows the felon, and receives back 
from him his goods that were stolen, or 
some other amends, upon agreement not to 
prosecute, this is a misdemeanour. 

See also title ADVERTISEMENT. 


COMPROMISE OF SUIT. When a suit is 
not carried through to verdict, or decree, 
or judgment, but the parties agree upon 
certain terms, which include a stay of pro- 
ceedings, they are said to compromise the 
suit A mere doubtfulness of right is a 
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COMPROMISE OF SUIT—continued. 


sufficient consideration to support a com- 
romise (Callisher v. Bischofsheim, L. R. 5 
B. 449). Counsel for the parties may also 
compromise a suit without the authority 
and even against the wishes of their clients. 
The parties themselves may compromise it, 
but without prejudice to their solioitor's 
lien. Wright v. Burrows, 3 C. B. 344. 


COMPURGATORS. Persons who swear 
they believe the oath of another person 
made in defence of his own innocence. Such 
was the case with the clergy, who, when 
accused of any capital crime, were not only 
required to make oath of their own inno- 
cence, but also to produce a certain number 
of persons, called com ators, to swear 
that they believed the oath of the accused. 
It is a rude form of evidence, the modern 
phase of which is character-evidence. See 
that title. 


COMPUTE, RULE TO. In cases where 
the plaintiff had an interlocutory judgment, 
and the amount of damages was a simple 
matter of calculation, and no evidence was 
required to ascertain the amount, beyond 
what was apparent on the face of the 
pleadings, the Court, instead of putting the 
plaintiff to execute a writ of inquiry, would 
refer it to the master to compute principal 
and interest. This course was usually 

ursucd when interlocutory judgment had 
n signed in an action on a bill of ex- 
change, or promissory note, or banker's 
cheque. The Courts in the first instunce 
granted a rule to shew cause why it should 
not be referred to the master to compute 
principal and interest, &c., which rule had 
to be served upon the defendant, and if 
cause was not shewn the rule was mado 
absolute (Bayley’s Pr. 221; Lush’s Pr. 706). 
But, under the pom practice, as regu- 
lated by the C. L. P. Act, 1852, in the case 
of judgment by default no rule to compute 
is necessary (s. 92); and in actious where 
the plaintiff seeks to recover a debt or 
liquidated demand in money, judgment by 
default is final (s. 93); while in actions 
in which the amount of damage is sub- 
stantially a matter of calculation, it is not 
necessary to issue a writ of inquiry, but the 
Court or a judge may direct that the 
amount for which final judgment is to be 
signed shall be ascertained by one of the 
masters, who shall indorse his finding on 
the rule or order referring the matter to 
him, and the indorsement is to have the 
effect of a verdict upon a writ of inquiry 
(s. 94). The order of reference is obtained 
upon summons. 


CONCLUSION TO THE COUNTRY. When 
a party in pleading traverses or denies a 
material fact or allegation advanced by his 


! opponent, he usually concludes his plead- 
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CONCLUSION TO THE COUNTRY—conid. 


ing with an offer that the issue so raised 
may be tried by a jury: this he does by 
stating that he “puts himself upon the 
country:“ and a pleading which so con- 
cludes is then said to conclude to the 
country; and the technical phrase itself is 
te a “conclusion to the country.” 


CONCORD (concordia). An agreement 
entered into between two or more persons, 
upon a trespass having been committed, by 
way of amends or satisfaction for the 

In that species of conveyance 
which was formerly in use, called a fine, 
the word “ concord” also occurs; and here it 
signifies an agreement, called the finis con- 
cordiæ, between the parties, who are levying 
the fine of lands one to another, how and 
in what manner the lands shall pass; this 
concord is usually an acknowledgment 
from the deforciants that the lands in ques- 
tion are the right of the complainant; and 
from this acknowledgment, or recognition of 
right, the party levying the fine is called 
the cognizor, and he to whom it is levied 
the cognizee. 


CONDEMNATION MONEY. The party 
who fails in a suit or action is sometimes 
said to be condemned in the action, whence 
the damages to which such failure has 
made bim liable used to be frequently 
called condemnation money. Thus in pro- 
ceedings to enforce a Soy sumer by writ 
of scire facias it is laid down that “ these 

reons (the bail) stipulated that if the 

efendant should be condemned in the 
action, he should pay the condemnation 
money, or render himself into custody.” 


CONDITION. In French Law, the fol- 
lowing peculiar distinctions are made :— 

(1.) A condition is casuelle, when it de- 
pends on a chance or hazard ; 

(2.) A condition is potestative, when it 
depends on the accomplishment of some- 
thing which is in the power of the party to 
accomplish ; 

(3.) A condition is mixte, when it de- 
pends partly on the will of the party and 
partly on the will of others: 

(4.) A condition is suspensive, when it is 
the future and uncertain event, or present 
but unknown event, upon which an obliga- 
tion takes or fuils to take effect ; 

(5.) A condition is resolutoire, when it is 
the event which undoes an obligation which 
has already had effect as such. 


CONDITIONS. At the Common Law, a 
condition, or the benefit of a condition, 
could only be reserved to the grantor, 
lessor, or assignor, and his real or per- 
sonal representatives, and not to a stranger; 
but by the stat. 8 & 9 Vict. c. 106, s. 5, 


CONDITIONS—continued, 
under an indenture executed after the Ist 
of October, 1845, the benefit of a con- 
dition respecting any lands or tenements 
may be taken, although the taker thereof 
be not named a party to the same in- 
denture. 

A condition affecting freehold lands 
must be created, if not by the same deed, 
at all events by a deed executed and deli- 
vered at the same time as the deed which 
creates the estate; but a condition affecting 
chattels, rents, annuities, and such like, 
may be created subsequently to the prin- 
cipal deed. 

And with reference to the breach of con- 
ditions :— 

By the Common Law, no one could 
take advantage by entry of the breach 
of a condition, except persons who wero 
parties or privies in right and represen- 
tation. Therefore, by e Common Law, 
neither privies in law* (e. g., lords claiming 
by escheat) nor grantees and assignees of 
the reversion, could have such advantage 
of it. But by stat. 32 Hen. 8, o. 34, 

ntees and assignees now possess this 
right, whether the grant is of the whole 
or only of a part of the estate of the 
reversion, but not so as to apportion tho 
condition; however, now, by stat. 22 & 23 
Vict. c. 35, s. 8, such apportionment may 
be made where the reversion is split up 
into parts. 
Even when lands are descendible by 
some rule or custom to a person other 
than the heir by the Common Law. e.g., in 

velkind lands, none but the heir by the 

mmon Law may enter for the breach; 
although after such entry, the customary 
heir or heirs may enter on him, and enjoy 
slong with him, if the custom so direct. 
But the right of taking advantage of a 
breach of condition being merely personal 
(1 Pres. Shop. T. 150), not even the heir 
at Common Law may enter for a condition 
broken in the lifetime of his ancestor. 

See also succeeding titles, 


CONDITIONS, IMPOSSIBLE. In Roman 
Law, a legacy subject to an impossible con- 
dition was valid, and was at once an abso- 
lute bequest; and this is also the rule as 
to bequests of personal property in English 
Law. Again, in Roman Law, a stipu- 
lation (i. s., contract) subject to an im- 
possible cundition was void altogether; 
and this is also the rule of the English 
Law as to such a contract in the general 
case, But a distinction has been taken, 
chiefly upon the words of the contract, 
between a condition which is already im- 
possible, and known to be so to the con- 


„ Nevertheless if the condition were implied in law, 
privies in law might take advantage ot the breach. 
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CONDITIONS, IMPOSSIBLE—continued. 


tracting parties at the time of thcir con- 
tracting (in which case the contract is 
invariably void, as being simply foolish), 
and a condition which only subsequently 
to the contract becomes void, or the impos- 
sibility of which was unknown to the 
parties at the time of the contract (in 
which latter case the contract may or 
may not, according to the language, be 
aad remain binding). See Leake on Con- 
tracts, 356. 


CONDITIONS PRECEDENT AND SUB- 
SEQUENT. These may be either prece- 
dent to the vesting of an estate or riglit of 
action, or subsequent thereto, and divesting 
the estate or right. 

(a.) Conditions precedent and subsequent 
with reference to estates. 

In the construction of personal bequests, 
where the condition is precedent, and 
there is no limitation over on its non-ful- 
filment, it is sufficient if it is performed 
in substance, when from unavoidable cir- 
cumstances it cannot be fulfilled to the 
letter; but when there is a limitation 
over of the legacy on non-fulfilment of the 
condition, a strict and literal performance 
is required (1 Wh. Rop. Leg. 769). On the 
other hand, when the condition is sub- 
sequent, then, as being odious, it is con- 
strued with strictness, and to be of any 
avail to defeat an estate (whether vested 
or contingent), it must have been fulfilled 
to the letter (1 Wh. Rop. Leg. 783); for it 
is only reasonable that before a person is 
deprived of the benefit conferred upon him 
the literal event on which the forfeiture is 
to arise shonld appas more especially if 
the benefit is already vested in enjoyment, 
and it makes no difference for that matter 
that the condition which is subsequent to 
the one estate is precedent to another, 
either introducing a fresh conditional limi- 
tation, or accelerating a limitation already 
in existence in remainder. 

These principles may be illustrated by a 
reference to conditions of consent to mar- 
riage. Thus, if in the event of a legatee 
marrying without the consent of a trustee 
or executor, the legacy is to over to 
another person, and either the trustee dies 
before the marriage, and before his consent 
is obtained, or the executor renounces, the 
interest of the prior legatee becomes ab- 
solute, and he or she may marry without 
consent without forfeiting the legacy. 
This is a condition subsequent. Again, if 
a condition which is precedent to some be- 
quest requires the consent of three trustees 
to the marriage of the legutee, and one 
of those trustees dics, the approbation of 
the surviving two trustees previously to the 
marriage will be a sufficient compliance 
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CONDITIONS PRECEDENT AND UB. 
SEQUENT—continued. 


with the condition; and in such a case, if 
the condition were subsequent, the hap- 
pening of the like event would discharge 
the condition in toto, inasmuch as the 
literal performance was become impossible. 
See 1 Wh. Rop. Leg. 803. 

(b.) Conditions precedent to the vesting 
of a right of uction, also, conditions sub- 
sequent divesting the same. 

The right of action is not complcte 
without the previous performance. or else 
the remission, of all conditions precedent 
Gf any) to the obligation attaching to the 

efendant ; and therefore it is necessary 
to aver in the declaration a performance 
of all such conditions, or else a sufficient 
excuse for the non-performance thereof 
(Grafton v. Eastern Counties Ry. Co., 8 
Exch. 699). By the C. L. P. Act 1852, 
8. 57, it is made lawful for the plaintiff or 
defendant in any action to aver perform- 
ance of conditions precedent generally ; 
but this enactment does not relieve him 
from the necessity of averring specifically 
any excuse fur a non-performance thereof, 
and in this specific averment both the 
conditions excused and the excuses of per- 
formance must be averred with particu- 
larity (London Dock Co. v. Sinnott, 8 E. 
& B. 347); but although the discharge 
of an obligation under seal can only be 
effected by a deed under seal, the dis- 
charge need not be so averred in the 
declaration (Thames Haven Dock Co. v. 
Brymer, 5 Exch. 696). A general aver- 
ment of readiness and willingness to 
perform all conditions 5 is not 
sufficient in the case of a condition pre- 
cedent which requires either performance 
or an excuse from performance (Roberts v. 
Brett, 6 C. B. (N. S.) 611). But where the 
acts to be done on the parts of the plaintiff 
and defendant are concurrent, the purty 
who sues the other for non-performance of 
his part, need only aver a willingness and 
readiness to perform ‘Morton v. Lamb, 7 
T. R. 125); and the rule is the same with 
respect to agrecments under seal (Glaze- 
brook v. Wovdrow, 8 T. R. 366). And 
when the declaration sufficiently shews 
that the defendant has absolutely inca- 
pacitated himself from perfurming his part 
of the contract it is nut necessary to aver 
either the performance of conditions pre- 
cedent, or a readiness and willingness to 
perform the sume (Hochster v. De la Tour, 
2 E. & B. 678). Bankruptcy has been 
decided to be such an incapacitation in 
the case ofa contract for the sale of goods 
to be paid for by instalments (In re Ed- 


wards, Ex parte Chalmers, 21 W. R. 138), 


confirmed on appeal to the Lords Justices 
in Chancery. 
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CONDITIONS PRECEDENT AND SUB- 
SEQUENT—continued. 

Conditions precedent or subsequent 
may be void conditions. 

There is, however, a very great distinc- 
tion between real property on the one 
hand and personal property on the other, 
with reference to the effect of such con- 
ditions being void; for real property is 
governed entirely by the Common Law, 
whereas personal pro is largely sub- 
ject to rules derived from the Roman Civil 

w. Thus, firstly, with reference to real 
property, if a condition in restraint of 
mariage is general and therefore void, 
then, — 

(a.) If the condition is precedent, no 
estate or interest will arise, be- 
cause the estate was only to arise 
upon the fulfilment of the con- 
dition, which is impossible, and 
the Common Law will not, to the 
prejudice of the heir, dispense with 
= fulfilment of the condition ; 

ut 

(b.) If the condition is subsequent, the 
estate to which it is annexed will 
become freed from the condition 
and be absolute. 

Secondly, with reference to personal 
estate, if a condition in restraint of mar- 
riage is general and therefore void, then,— 

(a.) If the condition is precedent, the 
bequest will take effect as if no 
condition had been imposed; and 

(b.) If the condition is subsequent the 

rior bequest becomes absolute. 

And by the rules of the Roman Civil 
Law, and the analogous rules of the Eng- 
lish Law derived therefrom, restraints on 
the freedom of marriage are so odious, 
that 

(a.) If the condition is ent, ex- 
pressly or impliedly providing for 
the cesser of the interest in the 
event of marriage, then, even 
although the restraint is partial 
only,— 

(aa.) If there is no bequest over 
in the event of marriage, the 
prior bequest is absolute; but 

(bb.) If there is a bequest over 
in the event of marriage, the 
prior bequest becomes divested 
in the event of marriage, and 
the property passes to the 
second legatee. 

On the other hand, 

(b.) If the condition is precedent, then, 
even although the restraint is par- 
tial only,— 

(aa.) If there is no bequest over 
in the event of marriage, the 
legacy is forfeited (Young v. 
Furze,8 De G. M. & G. 756; 


CONDITIONS PRECEDENT AND SUB- 
SEQUENT—continued. 
sed dubitatur, see 2 Jarm. 
Wills, 2nd ed. 37); and 
(bb.) If there is a bequest over in 
the event of marriage, the 
prior legacy is forfeited, and 
passes over to the second. 


CONDITIONS REPUGNANT. It is a 
well established rule of Law, that condi- 
tions or restraints inconsistent with, or 
repugnant to, the estate or interest to 
which they are annexed, are absolutely 
void. Numerous illustrations of the rule 
are furnished in the reported decisions. 
Thus (1.) The power of alienation being 
an incident inseparable from an estate in 
fee simple, it follows that any condition 
against alienation annexed to a convey- 
ance or devise to any one in fee simple is 
absolutely void, whether the condition be 
general, .., forbidding alienation alto- 
gether (Co. Litt. 206 b, 223 a), or be par- 
ticular, i. e., forbidding alienation in certain 
specified modes, e.g., by mortgage; and it 
makes no difference if there be a forfeiture 
or executory devise over in case of an at- 
tempt at alienation (Ware v. Cann, 10 
B. & C. 433). The rule is the same, in 
the case of a gift in fee tuil with a condi- 
tion annexed to it not to suffer a common 
recovery or fine, or execute any other dis- 
entailing assurance (Piers v. Winn, 1 Vent. 
321). Also, in Bradley v. Peixoto (3 Vea. 
324), in the case of a bequest to A. for life, 
and at his decease to his executors and ad- 
ministrators, it was held that A. took an 
absolute interest in the legacy, and that 
acondition restraining him from disposing 
of the principal of the legacy, followed by 
a gift over in case he should attempt to 
do so, was inconsistent with the previous 
absolute bequest, and was therefore alto- 
gether void. 

Again (2.) In the case of a devise in 
fee, with a condition that no wife should 
have dower or husband curtesy out of the 
estate devised, the condition would be void 
for repugnancy. 

Again (3.) In the case of a feoffment in 
fee, with a condition excluding females 
from ever taking the inheritance, the con- 
dition would be void for repugnancy. 

Again (4.) In the case of a gift in fee 
to A., with a condition that failing disposi- 
tion thereof by A. in his lifetime (Hoss v. 
Ross, 1 J. & W. 154), or so far us such dis- 
position should not extend (Watkins v. 
Williams, 3 Mac. & G. 622), the undisposed 
of principal should devolve in a certain 
specified way, the condition was held void 
for repugnancy, it being an inconsistent 
thing to separate the devolution of pro- 
perty from the property itself. 
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CONDITIONS REPUGNANT—continued. 


Again, (5.), In the case of an absolute 
bequest or devise, or other gift to A., with 
a condition that the property given should 
not be liable to the debts of A., the condi- 
tion would be void for repugnancy. Roch- 
ford v. Hackman, 9 Hare, 475. 

Again, (G.), In the case even of a life or 
other limited interest being given to A., 
with a condition that he is not to anticipate 
the same, the condition would be void for 
repugnancy (Brundon v. Robinson, 18 Ves. 
429); for property cannot be given for life 
any more than in fee simple, without the 
power of alienation being incident to the 
gift. And even in the case of a female, a 
married woman, such a restraint on antici- 
pation is totally void for repugnancy, 
unless the married womun’s interest is her 
‘own separate estate (see title SEPARATE 
Esrarz). Nevertheless a proviso determin- 
ing a life interest in property upon the 
bankruptcy of the life-tenant, and carry- 
ing the property over has been held valid 
(Lockyer v. Savage, 2 Stra. 947); à fortiori 
such a proviso would be valid in case the 
bankruptcy occurred in the lifetime of the 
testator (Yarnold v. Moorhouse, 1 Russ. & 
My. 364), or settlor (Manning v. Chambers, 
1 De G. & Sm. 282). 

But while avoiding in that manner all 
general restraints and all conditions which 
are contradictory to the inherent essence 
of the gift, the law nevertheless, not only 
permits, but favours, partial or limited re- 
straints. For example, the following 
limited restraints on alienation, and others 
like them, are valid in law :— 

(1.) A condition not to alien in mort- 
main, or to A. or B. in particular; 
and 

(2.) A condition not to alien within a 
limited time. 

On the other hand, a condition not to 
alien excepting to one specified individual 
would be void, as being virtually an un- 
limited or general restraint, Attwater v. 
Attwater, 18 Beav. 330. 


CONDITIONS, VOD. 
conditions that are repugnant to, or in- 
consistent with, the nature of the grant, 
or gift, to which they are annexed are 
void. See title CONDITIONS REPUGNANT. 

Similarly, conditions in restraint of 
the cohabitation of man and wife (Wren 
v. Bradley, 2 Do G. & Sm. 49), and pro- 
visions having reference to the future 
separation of man and wifo (Cartwright 
v. Cartwright, 3De G. M. & G. 982; Cock- 
sedge v. Cocksedge, 14 Sim. 244), are void 
as being contrary to public policy; and 
sv álso, and for the like reason, are con- 
ditions in generul restraint of trade: See 
title CONTRACTS IN RESTRAINT OF TRADE. 


Generally, all 
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CONDITIONS VOID—continued. 
Similarly repugnant conditions are roid, 
as being contrary to pain common sense, 
which is the spirit and essence of the Com- 
mon Law: See title REPUGNANT CONDI- 
TIONS. Similarly, conditions for the cesser 
of an estate or interest in real or personal 
property upon alienation or bankruptcy, 
are void, unless in exceptional cases: See 
title CONDITIONS REPUGNANT. Again, im- 
possible conditions are in general void: 
See titlo IMPOSSIBLE CONDITIONS. And with 
reference to the validity of conditions not 
to dispute a will, see title WILL. 


CONDITIONAL LIMITATIONS. These 
consist in the original limitations or defi- 
nitions of an estate, and not in the deter- 
mination or destruction by means of a 
condition of an estate previously limited. 
They apply both to real estate and to 
personal estate. 

(1.) With reference to real estate. If 
real estate is given to a woman for widow- 
hood (durante viduitate), such a limita- 
tion is good, even if it bo not followed by 
any limitation over on her re-marriage, and 
à fortiori if it be followed by such latter 
limitation; and if real estate is given toa 
woman as long as she shall remain un- 
married (dum sola fuerit), such a limita- 
tion is good (Co. Litt. 42 a); although, as 
being (in appearance at least), in general 
restraint of marriage, it would be void as 
a condition subsequent whether followed 
or not by a limitation over. 

(2.) With reference to personal estate. 
The authorities are in favour of the vali- 
dity of such limitations until marriago 
(see Webb v. Grace, 2 Phil. 702; Heath 
v. Lewis, 2 De G. M. & G. 954; Morley v. 
Rennoldson, 2 Hare, 579); from which cases 
it is necessary to distinguish Wren v. 
Bradley (2 De G. & Sm. 49), as not bein 
a case of conditional limitation, but of voi 
condition subsequent. 

Period to which death when mentioned in 
conditional language is to be referred. 

(1.) With reference to personal estate. 

(a.) When personal estate is given to A. 
absolutely or indefinitely, “and in case of 
his death,” or in the event of his death,” 
to B., the testator, in tle absence of evi- 
dence of a contrary intent, is taken to have 
intended death at some particular period 
(and not death generally), and theretore, 

(aa.) When the interest given to A. is 
immediate, and there is no other period to 
which the death can be referred, the death 
is to be referred to some period in the life- 
time of the testator (Schenk v. Agnew, 4 K. 
& J. 405); from which case are to be dis- 
tinguished, Lord Douglus v. Chalmer (2 
Ves. jun. 500) and cases of that class, in 
which upun the special circumstances the 
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CONDITIONAL LIMITATIONS—contd. 
reference was held to be to death generally. 
The reference of the period of death to the 
lifetime of the testator is considered to be 
still more clear, when he uses these worda, 
“and if he should die” or “and in case 
he should die.” 

(Ob.) Where the interest given to A. is 
preceded by some particular interest given 
to another, the death is to be referred to 
some period in the lifetime of the latter 
(i.e. of the prior beneficiary*), and it is 
immaterial in this case whether or not the 
death of A. occur antecedently or subse- 
quently to the death of the testator; and 
generally where any period other than the 
lifetime of the testator can be suggested, 
that period is to be preferred. 

(b.) When personal estate is given to A. 
for life only and not N and if 
he should die, or“ in case he should die,” 
or in the event of his death,” &., to B., 
the death is not to be referred to any 
period in particular either in the lifetime 
of the testator or not. but is to be taken as 
referred to generally; and so also if only 
the interest or income of a fund is given 
to A. 2 Jarm. Wills, 2nd ed., 633. 

(2.) With reference to real estate. 

(a.) Where by a will executed before 
the Wills Act, 1 Vict. c. 26, real estate is 
given to A., and in case of his death to B., 

(aa.) If the words of reference to death 
nre to death simply, then the reference is 
to death generally and not to any parti- 
cular period either within the lifetime of 
the testator or not. 

(bb.) If the words of reference to death 
are not to death simply, but to death under 
certain specified circumstances, then the 
reference may be to death generally, al- 
though attempts may be legitimately 
made in certain cases to shew that the re- 
ference is to some particular period sug- 
gested by the specified circumstances. 
2 Jarm. Wills, 2nd ed., ch. 49. 

(D.) Where by a will executed since the 
Wills Act, 1 Vict. c. 26, real estate is 
given to A., and in case of his death to B., 

(aa.) If the words of reference to death 
are to death simply, then the reference is 
to death within tho lifetime of the tes- 
tator, or, (if there should be any estate 
given to another which is prior to A. 8 
estate), then to death within the period 
of the lifetime of the prior beneficiary”, 
and it is immaterial in this case whether 
the death of A. occur antecedently or 
subsequently to the death of the testator. 

(b.) If the words of reference to death 
are not to death simply, but to death under 
certain specified circumstances, then the 
reference may be to death within the life- 


* “Duration of the prior estate ” might probably 
be the more correct expression. 


CONDITIONAL LIMITATIONS—confd. 
time of the testator, although attempts may 
be legitimately made in certain cases to 
shew that the reference is to some par- 
ticular period suggested by the specified 
aaa 2 Jarm. Wills, 2nd ed., 
ch. 49. 


CONDO NATION. A technical term, for- 
merly used in the Ecelesiastical Courts, and 
from them transferred to the Court for Di- 
vorce and Matrimonial Causes, to signify 
forgiving by a husband or wife of a breach, 
on the of the other, of his or her 
marital duties. The legal effect of which 
forgiving, or condonation, is, that the party 
cannot subsequently seek redress for an 
offence already forgiven. For instance, if 
after his knowledge of the wife’s adultery 
a husband cohabits with her, such an act 
of condonation bars him from his remedy 
of divorce; and a wife is equally barred 
who has condoned an act of cruelty on 
the part of the husband. It is an im- 
portant exception, however, to the general 
doctrine of condonation, which is founded 
on a willingness to heal the disputes of 
married life, that a subsequent repetition 
of the crime revives the former offence, and 
nullifies the intermediate act of condona- 
tion by the injured party. 


CONDUCT MONEY. Money paid to a 
witness who has been subpoœnaed on a trial, 
sufficient to pay the reasonable expenses of 
going to, staying at, and returning from, 
the place of trial. These expenses are 
estimated according to the rank of life of 
the party, the state of his health at the 
time, and other similar circumstances. 
Lush’s Pr. 460. 


CONFERENCE. In reference to the 
proceedings of Parliament, is a meeting of 
the two Houses for the purpose of con- 
sidering (or conferring upon) any point or 
measure on which they differ. It is con- 
ducted by a few members of each House, 
who are appointed as managers of the con- 
ference. The managers of both Houses 
assemble at a time and place appointed by 
the Lords (whose privilege this is), and 
usually one manager on each side states 
and argues the case for his own party. 
At all conferences the managers for the 
Upper House are seated, and wear their 
hats, while the Commons’ managers stand 
uncovered. Frequently reasons in writing, 
in support of their own view, are furnished 
by one sct of members to the other. 


CONFESSION (confessio). This word, 
in the law, retains ita usual and popular 
signification. Thus, when a prisoner is 
indicted of treason, and brought to the 
bar to be arraigned, and the indictment 
being read to him, and the Court demanding 
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CONFESSION —continued. 
what he can say thereto, he confesses the 
offence and indictment to be true, or 
pleads not guilty. The word confession 
is also used in civil matters, as where a 
defendant confesses the plaintiffs right of 
action by giving him a cognovit, &c. 
See title COGNOVIT ACTIONEM. 


CONFESSION AND AVOIDANCE. Plead- 
ings in confession and avoidance are those 
in which the party pleading admits or 
confesses, to some extent at least, the truth 
of the allegation he proposes to answer, 
and then states matter to avoid the legal 
consequence which the other party has 
drawn from it. Of pleas of this nature, 
some are distinguished as pleas in justifi- 
cation or excuse, others as pleas in discharge. 
The former shew some justification or ex- 
cuse of the matter charged in the declara- 
tion, the latter some discharge or release 
of that matter. The effect of the former, 
therefore, is to shew that the plaintiff 
never had any right of action, because 
the act charged was lawful; whilst the 
latter is to shew that, though he once 
had a right of action, it is discharged or 
released by some matter subsequent. Of 
those in justification or excuse, the son 
assault demesne, in an action of trespass 
for assault and battery (wherein the de- 
fendant alleges that the assault complained 
of was committed in self-defence against 
the attack of the plaintiff), is an instance ; 
and a common example of those in dis- 
charge is, in an action of covenant, a plea 
of release, wherein the defendant alleges 
that the plaintiff had, after the breach, 
released him from all breaches, &c. This 
division applies to pleas only, and not to 
replications or subsequent pleadings. Ste- 
phen on Pl. 229. 

See title COLOUR. 


CONFISCATION. See title Prize. 


CONFUSIO. In French Law (as in 
Roman Law), is the extinction of a debt 
by the merger of the persons of debtor and 
creditor in one and the same person. 

See title MERGER. 


CONJUGAL RIGHTS, RESTITUTION OF. 
Under the stat. 20 & 21 Vict. c. 85, a 
1 8 


plication for this p may be 
to the Court by either husband or wife 
upon petition. e adultery of the wife is 


a bar to her obtaining restitution (Hope 
v. Hope, 1 S. & T. 94; but see Leaver v. 
Leaver, 2 8. & T. 665, Appx. 11). A 
deed of separation is no bar to a suit for 
restitution of conjugal rights (Anguer v. 
Anquez, L. R. 1 P. & M. 176). In case the 
decree is made, a time is fixed within 
which it must be complied with, in order 
that an attachment may issue after that 
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CONJUGAL RIGHTS, RESTITUTION OF 
—continued 
time in case it is not complied with. 
v. Cherry, 29 L. J. (Mat. Cas.) 441. 


CONNIVANCE : See title Divorce. 


CONSANGUINITY, or KINDRED. Re- 
lationship by blood, in contradistinction to 
afiinity, which is relationship by marriage. 


CONSCIENCE, COURTS OF. Courts of 
conscience, or, as they are otherwise called, 
Courts of Request, are Courts constituted by 
Acts of Parliament in the City of London 
and other commercial districts, for the re- 
covery of small debts. They are constituted 
of two aldermen and four common council- 
men, who sit twice a week to hear all 
causes of debt not exceeding the value of 
forty shillings, which they examine in a 
summary way, by the oath of the parties 
or other witnesses, and make such order 
therein as is consonant to equity and good 
conscience, 


CONSEIL DE FAMILLE. In French 
Law, certain acts require the sanction of 
this body. For example, a guardian can 
neither accept nor reject an inheritance to 
which the minor has succeeded without its 
authority (Code Nap. 461); nor can he 
accept for the child a gift tnter vivos 
without the like authority (Code Nap. 463). 
So also, in bringing or compromising a 
suit on behalf of the child, or generally in 
compounding claims, and in numerous per- 
sonal relations, e. g., consent to marri of 


orphans, the authority of this y is 
necessary. | 
CONSEIL JUDICIAIRE. In French 


Law, when a person has been subjected to 
an interdiction on the ground of his insane 
extravagance, but the interdiction is not 
absolute, but limited only, the Court of 
first instance which grants the interdiction, 
appoints a council, with whose assistance 
the party may bring or defend actions, or 
compromise same, alienate his estate, make 
or incur loans, and the like. 


CONSENT OF THE CROWN. In cases 
where the proceedings of Parliament may 
interfere with the rights or prerogatives of 
the Crown, by the provision of any par- 
ticular bill introduced into any branch of 
the Legislature, it is necessary to obtain 
the consent of the Crown before such bill 
can pass through any of its stages. 


CONSEQUENTIAL DAMAGES: See title 
DAMAGES, SPECIAL. 


CONSIDERATION. This is one of the 
three particular requisites, or essentials, to 
a simple contract. It is not necessary in 
the case of a contract of record, or by 
specialty. 

See title CONTRACT 
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CONBISTORY (consistorium). Nearl 
the same meaning as prætorium, or tribunal, 
The Cunsistory Court of every diocesan 
bishop is held in their several cathedrals 
for the trial of all ecclesiastical causes 
arising within their respective dioceses. 
The bishop’s chancellor or his commissary 
is the ipo. and from his sentence an 
appeal lies by virtue of the same statute 
to the archbishop of each province respec- 
tively, or to the Dean of Arches, as his 
officer. 

See title OFFICIAL PRINOIPAL. 


CONSOLIDATION RULE. If several 
actions between the same parties (or 
parties having the identical interests) are 
pending in the same cause (or cause which 
is substantially the same), the Court may 
stay the proceedings in all but one, and 
require the others to follow the event of the 
one. Similarly, if one plaintiff brings 
several actions against the same defendant 
in respect of matters which he might have 
united in one action, the Court will re- 
quire him to consolidate them. 2 Arch. 
Pract. 1357. 


CONSPIRACY. This is a criminal of- 
fence of the degree of a misdemeanour, and 
ig punishable with fine or imprisonment, or 
both. It is defincd as an agreement be- 
tween two or more persons,—(1.) Falsely 
to charge another with a crime punishable 
by law, either from a malicious or vin- 
dictive motive or feeling towards the party, 
or for the purpose of extorting money from 
him: or, (2.) Wrongfully to injure or pre- 
judice a third person, or any body of men, 
in any other manner; or, (3.) To commit 
any offence punishable by law; or, (4.) To 
do any act with intent to prevent the 
course of justice ; or, (5.) To effect a legal 
purpose with a corrupt intent, or by im- 
proper means. 


CONSTABLE. The word constable has 
been said to be derived from the Saxon 
language, and to signify the support of the 
king; but others have, with greater reason, 
supposed it to be derived trom the Latin 
comes stabuli, an officer who among the 
Romans used to regulate all matters of 
chivalry, tilts, tournaments, and feats of 
arms, &c. The Constable of England, or 
Lord High Constable, as he was called, was 
an officer of high dignity and importance 
in this realm about the time of Henry VIII.; 
but since that period the office has been 
disused in England, except on great and 
solemn occasions. He was then the leader 
of the king’s armies, and had the cogni- 
zance of all matters connected with arms 
and war. He also sometimes exercised 
judicial functions in the Court of Chivalry, 
where he took precedence of the earl mar- 
shal. His jurisdiction is partly now vested 


CONSTABLE— continued. 


in the Court of Admiralty. The constubles, 
however, to which we more immediately 
refer now are of two sorts, high conatables 
and petty constables; the former are ap- 
pointed at the Court leets of the franchise 
or hundreds over which they preside, or in 
default of that, by the justices at the 
uarter sessions, and are removable by 
the same authority that appoints them. 
They have the superintendence and direc- 
tion of all petty constables within their 
district, and are in some measure respon- 
sible for the conduct of these latter. They 
have also the surveying of bridges, the 
issuing of precepts concerning the appoint- 
ment of overseers of the poor, of surveyors 
of the highways, of assessors and collectors 
of taxes, &c. The duties of petty con- 
stables are subordinate to those of the high 
constable, and of a less important character. 
There are also Constables of Castles, who 
are governors or keepers of the same, and 
whose office is usually honorary. 
See also titles ARREST e 
WARRANT. 


CONSTITUTION, CHARACTER OF ENG- 
LISH. According to Sir John Fortescue 
(who was tutor to Henry VI.), the English 
Government is ponies and not regal, that 
is, limited and not absolute. Even the 
King’s prerogatives are given to him only 
for the subject's good. According to Mr. 
Hume, on the other hand, the Government 
of England, in its earlier periods, was most 
arbitrary and absolute. 

Certain it is that the prerogative of pur- 
veyance, as regards both articles of con- 
sumption and labour, had been commuted 
into a right of pre-emption at a reasonable 
price; that in judicial matters, torture was 
unrecognised by the law, although occasion- 
ally resorted to in fact; that the rights of 
Juries were respected by the Courts of Law, 
although sometimes evaded ; and that illegal 
condemnations upon political charges were 
infrequent. Therefore England, compared 
with other countries, was more nearly what 
Fortescue says than Hume; and Hallam 
supports Fortescue’s opinion. Hallam, 
moreover, attributes this general character 
of the English constitution to the four 
following causes, namely :— 

(1.) The civil equality of all freemen 

below the rank of the peerage ; 

(2.) The subjection of the peers them- 
selves to the impartial arm of 
justice and taxation: 

(3.) The passion of the early kings for 
continental conquest, whereby 
they were constantly in want of 
money; and 

(4.) The vigour of the first three Norman 
sovereigns, who effectually re- 
pressed the principles of insubor- 
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dination and resistance, which 
were natural to feudalism. 

At the same time there is some justifica- 
tion for Hume's opinion, in the frequent 
interferences of the King’s Privy Council 
in matters affecting the liberties and pro- 
perties of the subject; also in the fact 
that the constable and the marshal exer- 
cised a large jurisdiction, which was most 
arbitrary; also in the circumstance that 
the feudal rights of the Crown, namely, 
wardehips, escheats, and forfeitures were 
exercised unsparingly; also, lastly, in the 
circumstance that the forest jurisdictions, 
although nominally abridged by the 
Charta di Foresta, were still extensive and 
encroaching. It may, therefore, be con- 
cluded that Fortescue's opinion is more 
flattering than true, and that Humes 
opinion is slightly overdrawn the other 
way. 

CONSTITUTION, GROWTH OF. The 
English constitution, unlike the American 
one, was not made, but grew; and the 
following stages in its growth are roughly 
distinguishable :— 

(1.) The reign of Henry IIL, in which 
three points were established, namely 

(a.) The Commons’ right to participate 
in taxation ; 

(b.) The Commons’ right to participate 
in legislation ; and 

(c.) The Commons’ right to control the 
application yn lies, 

(2.) The reign of Edward III., in which 
three points were established, namely— 

(a.) The Commons’ right to participate 
in taxation ; 

(b.) The Commons’ right to participate 
in legislation ; and : 

(c.) The Commons’ right to inquire 
into public abuses, and to impeach 
public ministers ; 

(3.) The reigns of Henry IV., V., and 
VI. (Lancastrian line), in which seven 
points were established, namely ; 

(a.) The Commons’ exclusive right in 
matters of taxation; 

(b.) The Commons’ right to appropriate 
the supplies ; 

(e.) The Commons right to make grants 
of supplies conditional upon re- 
dress of grievances ; 

(d.) The Commons’ right to partici- 

in legislation : 


pate in legislation ; 

(e.) The Commons’ right to control the 
administration ; 

(f.) The Commons’ right to tmpeach 
depos ministers ; and 

(g.) The Commons’ rights of privilege, 
namely— 

(aa.) Freedom of speech in Parlia- 
ment; 
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(bb.) Freedom from arrest during Par- 
liament ; 

(oo.) Right of decision upon election 
returns. 


CONSUL. This is an officer of a com- 
mercial character, appointed by the dif- 
ferent states to watch over the mercantile 
interests of the appointing state, and of its 
subjects in foreign countries. There are 
usually a number of consuls in every mari- 
time country, and they are usually subject 
to a chief consul, who is called the consul- 
general. A consul is not a public minister, 
nor entitled to the immunities of such ; but 
in the absence of an ambassador or chargé 
d'affaires, a consul-general may act as 
temporary minister, and as such, semble, 
he is entitled fur the time to these immu- 
nities, and to that position. Tuson on 
Consuls. 


Y 

CONSULTATION (consultatio). When a 
party to a suit in one of the inferior Courts 

as obtained a writ of prohibition from one 
of the superior Courts from proceeding 
further in the matter, and if such superior 
Court shall finally, after demurrer and 
argument, be of opinion that there was no 
competent ground for having so restrained 
such inferior jurisdiction, then judgment 
shall be given ngainst him who applied for 
the prohibition in the superior Court, and a 
writ of consultation shall be awarded; so 
called because, upon consultation and de- 
liberation had, the judges find the prohibi- 
tion to be ill founded, and therefore by this 
writ they return the cause to its original 
jurisdiction to be there determined in the 
inferior Court. 


CONTEMPT OF COURT. This consists 
in any refusal to obey an order or process 
of the Court, or in offending against par- 
ticular statutes, the contravention of which 
is thereby declared to be a contempt of 
Court; or in interfering with and violating 
the known and well-ascertained rules of the 
Court, e.g., of the Court of Chancery, re- 
garding the custody or marriage of its 
wards; and also in certain offences of a 
vague kind, but which are generally cal- 
culated to prejudice the Court in its trial 
of the action, or in the regard of the people 
for it. See the true nature of the offence 
stated in the Queen v. Castro (L. R. 9 Q. B. 
219). Every Court has, subject to tho con- 
trol of the Court of Queen's Bench, inhe- 
rent power to punish for a contempt of 
Court, by whomsoever committed, and the 
offender may be committed without war- 
rant. In re Wilson, 7 Q. B. 984. 


CONTENEMENT. This word will be 
better understood by giving an example of 
its use, than by attempting to define it, 
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especially as writers are not agreed open 
the meaning of the word. No man shall 
have a larger amercement imposed upon 
him than his circumstances or personal 
estate will bear: saving to the landholder 
his contenement, or land; to the trader his 
merchandize, and to the countryman his 
wainage, or team, and instruments of hus- 
bandry.” It would appear from the above 
that the word contenement signifies means 
of support, i. e., the lands, tenements, and 
appurtenancos are the same to the land- 
holder as the merchandize is to the mer- 
chant, or his wainage to the waggoner. 
Blount; Spelm. 


CONTENTIOUS JURISDICTION. The 
litigious proceedings in Ecclesiastical 
Courts are sometimes said to belong to its 
contentious jurisdiction, in contradistinction 
to what is ca.led its voluntary jurisdiction, 
which is e.ercised in the granting of 
licences, probates of wills, dispensations, 
faculties, &o. See also Tristram’s book on 
the Court of Probate, which is subdivided 
into the Non-contentious and the Conten- 
tious Jurisdictions of the Court. 


CONTINUANCE. Anciently the parties 
to an action, or their attorneys for them, 
used to appear in open Court; the plaintiff's 
advocate stated his cause of complaint viva 
voce; the defendant’s advocate his ground 
of defence; plaintiff's advocate replied ; 
and the altercation continued till the two 
parties came to contradict one another, or, 
as it was termed, to an issue. If this issue 
was upon a point of law, the judges decided 
it: if upon a point of fact, it was tried by 
a jury, or by one of the other modes which 
prevailed at that period. While this was 
going on the officers of the Court, who sat at 
the feet of the judges, took a written minute 
of the proceedings on a parchment roll, 
which was called the record, and was pre- 
served as the official history of the suit, 
and that alone, the correctness of which 
could be afterwards recognised and de- 
pended on, was the only evidence of the 
matters stated there, and the Court would 
not allow it to be contradicted. As the 
proceedings generally occupied more days 
than one, the Court used to adjourn them 
from time to time; if these adjournments, 
which were called continuances, were not 
made, the suit was at an end, since there 
was no period at which either party had a 
right again to call the Court’s attention to 
it; and if the continuance, though made, 
were not entered on the record, the suit 
was equally at an end, since the record was 
the only evidence the Court would admit 
of the fact of the continuance In suci: a 
case theaction was said to be dis- continued. 
And latterly when a cause was put down 
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in the list of causes to be tried at a certain 
time, and from some cause or other it was 
not then tried, but was adjourned, a minute 
of such adjournment was entered on the 
record, which was technically termed en- 
tering a continuance, because such entry 
signified that the cause was not yet finished, 
but continued pendiug. This practice of 
entering continuances was, however, abol- 
ished by r. 31, T. T., 1853. 


CONTINUANDO (by continuing). In 
trespasses of a permanent nature, where 
the injury is continually renewed (as b 
spoiling or consuming the herbage wi 
the defendant’s cattle) the declaration may 
allege the injury to have been committed 
by conlinuation from one given day to 
another, which is called laying the action 
with a continuando, and the plaintiff shall 
not then be compelled to bring separate 
actions for every day’s separate injury. 
2 Roll. Abr. 545. 


CONTRAINTE PAR CORPS. In French 
law, is the civil process of arrest of the 
person, which is imposed upon vendors 
falsely representing their property to be 
unincumbered, or upon persons mortgaging 
property which they are aware does not 

long to them, and in other cases of a 
moral heinousness. 


CONTRACTS. There are three classes of 
contracts :— 

(1.) Record. 

(2.) Specialty. 

(3.) Simple. eer 

I. Contracts of record, which are really 
only judgments, possess the following 
characteristics :— 

(1.) They merge all other contracts or 

grounds of action 

(2.) They have the effect of an estoppel ; 

(3.) They require no consideration; and, 

(4.) They used to bind the land of the 

judgment debtor, but since 1864 
they do not. 
II. Specialty contracts, which are reall 
only agreements by deed, possess the fol- 
lowing characteristics :— 

(1.) They merge all simple contracts or 

other grounds of action ; 

(2.) They have the effect of an estoppel ; 

(3.) They require no consideration ; and 

(4.) They may be made to bind the land 

by binding the heir. 

Specialty contracts, although they estop 
the parties, may be avoided on the ground 
of fraud or illegulity: thus in Collins v. 
Blantern (2 Wils. $41) the defendant had 
covenanted by deed to pay the plaintiff 
£700, and having refused to do so the 
plaintiff sued him upon the covenant; the 
defendant pleaded that the boud was given 
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as part of a scheme for stifling a criminal 

prosecution; this plea was held to be a 

good defence. 

Specialty contracts may be discharged 
in two ways— 

(1.) By performance ; 

(2.) By another specialty substituted for 
them, but not by any mere simple 
contract. 

Thus: if a man has covenanted to repair or 

to build a house he can only be discharged 

by doing the thing, or else by another deed 
releasing him. This rule is without ex- 
ception where the covenant has not yet been 
broken (i.e. before breach of covenant), 
but after breach there is one exception, and 
that is where an uncertain sum of moncy 
is to be got as damaves for the breach. 

Blake’s Case. 6 Rep. 43 b. 

III. Simple contracts, To every simple 
contract there are the .three following 
general or abstract requisites :— 

(1.) Certainty in the terms of the contract: 

(2.) Assent of both parties to it (assensus 
ad idem); and 

(3.) Mutuality of obligation. 

To every simple contract there are also 

the three following particular requisites :— 

(I.) Request: 

(2.) Consideration; and 

(3.) Promise. 

Whence the following distinction, viz. :— 

I, Where the consideration is Sey, 
i. e., in tlie case of executory contracts, the 
request and also the promise are implied 
by law, although, of course, both or either 
of them may be express. 8 

II. Where the consideration is executed, 
i. e., in the case of executed contracts. 

There are two classes of cases, viz. :— 

(1.) The acceptance of an executed con- 
sideration which was not moved 
by a previous request; and 

(2.) A consideration executed on request. 

As to the former of these two subdivi- 
sions, the former is invariably obligatory (see 
title RATIFICATION); but as to the second 
subdivision, the following varieties present 
themselves, viz. :— 

(a.) Where the plaintiff has been legally 
compelled to pay what the defen- 
dant was legally compellable to pay, 
e.g., A. was surety for B. for £500 
owing by B. to C.; C. compelled 
A. to pay; then A. brought his 
action against B. to be repaid. 

Here the request and the promise 
are both implied in law; 

(6.) When the plaintiff has voluntarily 
id what the defendant was 
ally compellable to pay, and the 

defendant afterwards ises to 
repay the 1 e. g., A. owes 
B £50, and C., to oblige A., pays 
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the £50 to B. for him, then A. 
promises to repay C. Here the 
request to pay is implied in law, 
but the promise is not; and 

(c) When the plaintiff has voluntarily 

paid what the defendant was 
morally, but not legally compellable 
to pay, e.g., A. owes B. £50 on an 
immorul debt, and C., to oblige A., 
pays it; then A. afterwards pro- 
mises to repay C. Here the re- 
quest to pay is not implicd, and 
the promise to repay is without a 
legal consideration. 

In every contract privity is an essential 
requisite to any one suing on it; in other 
words, no person can take advantage of the 
consideration in a contract excepting the 
party from whom the consideration has 
moved, which means that no person can 
sue on a contract excepting the parties to 
it; and this is what is understood by privity. 
An example of the absence of privity is 
the following :—A. gives £50 to his servant 
to pay a tradesman’s debt; the tradesman 
knowing of it sues the servant for money 
had and received to the tradesman’s use 
(Baron v. Husband, 4 B. & Ad. 611); in 
this case the tradesman lost his action for 
want of privity between him and the 
servant, 


CONTRACTS IN RESTRAINT OF 
TRADE. All such contracts as a general 
rule are void, because they are aguinst 
pais py (Mitchel v. Reynolds 1 Sm. 

. C. 356). But such contracts are allowed 
to be good where the restraint is limited to 
& particular time, or to a particular locality, 
and when a valuable consideratiun has been 
given for them. 

The requisites to a valid contract in 
restraint of trade are two, viz. :— 

(I.) That the restraint be limited either 
in time or in locality, or in 
both; and 

(2.) That a valuable consideration should 
have been paid for the restraint, 

What shall be reasonable in point of 
time or locality varies with the nature of 
the business. 

And generally, the restraint is only 
allowed so far as is necessary to protect 
the trader. 


CONTRAT. In French Law, contracts 

are of the following varieties :— 

(I.) Bilateral, or matique, where 
each party is bound to the other 
to do what is just and proper; or 

(2.) Unilateral, where the one side only 
is bound; or 

(3.) Commutatif, where one does to the 
other something which is sup- 
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posed to be an equivalent for what 
the other does tu him; or 

(4.) Aléatoire, where the consideration 
for the act of the one is a mere 
chance; or 

(5.) Contrat de bienfaisance, where the 
one party procures to the other 
a purely gratuitous benefit; or 

(6.) Contrat à titre onereux, where each 
party is bound under some duty 
to the other. 


CONTRIBUTION. It is a rule of law, 
that all persons in the nature of co-sureties 
for the debt of another shall directly (as in 
Roman Law) or indirectly (as in English 
Law) bear their proper share of the liability, 
so far as regards the mutual relief of each 
other, and depend for their individual re- 
imbursement upon their action against the 
principal debtor. The remedy of a co- 
surety against his co-surety is said to be 
for Contribution ; that against the principal 
debtor is said to be for Re-roupment (see 
title Surgery). It is likewise a rule of 
law, that there is no contribution between 
„ Merryweather v. Nizan, 8 T. 

. 186. 


CONVENTICLE ACT: Ses title STATUTES 
ECOLESIASTICAL, 


CONVENTION. The most general name 
for agreement. 


CONVENTION PARLIAMENT, ACTS 
OF. The matters to be provided for by 
this parliament (which assembled in 1660) 
were the following :— 

(1.) An indemnity for the past; 

(2.) The restoration of the church ; 

(3.) The settlement of the revenue; and 

(4.) The repeal of the late obnoxious 

statutes. 

With reference to the first of these four 
matters, Charles II., by his declaration from 
Breda, had offered an indemnity to all 
persons who had been concerned in the 
late irregular proceedings, with the excep- 
tion only of his father’s regicides; and 
this promised indemnity was endeavoured 
to be secured by “The Act of Indemnity 
and Oblivion,” which Act excepted, how- 
ever, not only those who had signed the 
death-warrant against Charles I., but also 
all those who had sat when sentence was 
pronounced against that king, together 
with several otiers, 

With reference to the second of these 
four matters, Episcopalianism was restored 
as the national religion, and with it the 
bishops were reinstated in the House of 

. The lands, also, of the church, 
which had beén confiscated, and some of 
them even sold to purchasers from the 
state, were also restored to the church, and 
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no compensation given to the purchasers 
who were deprived of them. The dis- 
possessed clergy who survived at the Re- 
storation were restored to their former 
livings or to fresh bencfices, so far as such 
restoration could be carried out without 
dispossession of the then existing incum- 
bents, who were allowed to remain in 
possession if willing.to conform. 

With reference to the third of these four 
matters, military tenures were abolished, 
and with them the revenue derived by the 
Crown from aids, wardships, &c.; and, in 
lieu thereof the excise was given to the 
crown 

With reference to the fourth of these four 
matters, the militia was replaced under the 
sole command of the king; the Triennial 
Act of 1641 was repealed ; and the follow- 
ing Acts of an ecclesiastical character were 

sed: — The Corporation Act, the Act of 
Uniformity, the Act against Conventicles, 
and the Five Mile Act. 


CONVENTUAL CHURCH. A church 
consisting of regular clerks professing some 
order of religion, or of a dean and chapter, 
or other such society of ecclesiustics, Cowel. 


CONVERSION. This word has two sig- 
nifications in law. (1.) In tlie action of 
trover, in which it is the gist of that action, 
it denotes the appropriating by the de- 
fendant to his own use of the goods of the 
plaintiff, in a manner short of criminal; 
the appropriation consisting substantially 
in the negative act of withholding them 
from the plaintiff, upon his demand ; (2.) In 
Equity it denotes the notional alteration 
of land into money, or of money into land, 
in accordance with a direction to that 
effect of a testator or settlor, and in pur- 
suance of the equitable doctrine that what 
is agreed or imperatively directed to be 
done is already done, or as good as done. 
As a consequence of this doctrine, it has 
been held— 

(1.) That lands directed to be converted 
into money for certain purposes, some of 
which fail, descend, in the case of the di- 
rection being contained in a will, to the 
heir-at-law of the testator (Ackroyd v. Smith- 
son, 1 Bro. C. C. 503); and, in case of his 
death, to his next of kin (Smith v. Clazton, 
4 Maddox, 492); but that, in the case 
of the direction being contained in a deed, 
the rule is just the reverse; and 

(2.) That money directed to be con- 
verted into land for certain purposes, some 
of which fail, goes, in the case of the 
direction being contained in a will, to the 
executor of the testator (Cogun v. Stevens, 
1 Beav. 492, n.); and, in the case of bis 
death, to Lis executor R 
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1 Johns. 536); but that, in the case of the 
direction being contained in a deed, the 
rule is just the reverse. 

Where the deed ag for which the con- 
version was to take 3 totally fail, the 
property is regarded as being what it 
actually is, and the doctrine of conversion 
is in that case excluded. 

See also title RECONVERSION. 


CONVEYANCES. These, which an- 
ciently were called Assurances, are in- 
struments under seal, whereby lands are 
conveyed or assured from the vendor to the 
vendee, so as to vest in the latter such an 
estate as the vendor has in himself to con- 
vey or assure, and as the words of limitation 
in the deed limit or mark out. 

Conveyances arrange themselves under 
two great classes, viz.,— 

I. Conveyances at the Common Law, and 
hereunder, — 

(I.) Feoffments; 

(2.) Gifts: 

(3.) Grants; 

(4.) Bargains and sales: 

(5.) Leases; 

(6.) Exchanges; 

(7.) Partitions; 

(8.) Releases; 

(9.) Confirmations ; 
(10.) Surrenders; 
(11.) Assignments; 
(12.) Defeasances; and 
(13.) Disclaimers. 

II. Statutory Conveyances, and here- 
under, 

A. Conveyances operating under the 

Statute of Uses, and hereunder,— 

(1.) Covenants to stand seised ; 

(2.) Deeds of lease and release: 

(3.) Deeds leading or declaring the 
uses ; 

(4.) Deeds of revocation of uses; 

(5.) Deeds of appointment under 

powers: and generally 

(6.) Any Common Law conveyance 

made to uses. 

B. Conveyances under statutes other 
than the Statute of Uses, and 
hereunder,— 

(I.) Release under 4 Vict. o. 21; 

(2.) Grant under 8 & 9 Vict. c. 106; 

(3.) Disentailing assurances under 3 & 

4 Will. 4, c. 74; : 

(4.) Assurances of married women 

under 3 & 4 Will. 4, o. 74; and 

(5.) Conveyances and leases (concise 

forms) under 8 & 9 Vict. o. 
119, and other subsequent sta- 
tutes. 

Again, of deeds which operate under the 
Statute of Uses, there is this further 
division, namely,— 
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I. Deeds operating without transmuta- 
tion of possession, aud hereunder,— 

(I.) Bargain and sale: 

(2.) Covenant to stand seised, &c., 
the statute itself effecting the alteration in 


. the legal seisin; and 


II. Deeds operating with transmutation 
of possession, and hereunder,— 

(1.) Deeds leading or declaring the uses ; 

(2.) Feoffment to uses, &., 
the legal seisin being first transferred by a 
Common Law assurance before the statute 
operates to effect a second transfer. 

I. Conveyances at Common Law, and 
hereunder the following, — 

(I.) Feof'ment. This was the most an- 
cient form of conveyance applicable to 
corporeal hereditaments. It consisted of 
two parts, viz., — 

(a.) The limitation of the estate intended 

for the feoffee; aud 

(6.) The livery of seisin. 

First. The limitation of the estate. This 
consisted in defining by the customary 
words of limitation the estate which was 
intended to be given to the feoffee. Origi- 
nally, it sufficed to pronounce these solemn 
W rds orally in the presence and hearing of 
witnesses and of the feoffoe; and although 
a deed or writing may have been (as in 
fact it was) occasionally used for that pur- 

, the same was unn However, 

the stat. 29 Car. 2, c. 3 (Statute of 
Frauds), s. 1, it was enacted that all leases, 
estates, interests of freehold or term of 
years, or any uncertuin interest in mes- 
suages, manors, lands, tenements or here- 
ditaments, = or created by livery of 
seisin only, or parol, and not put tn 
writing and signed by the parties so making 
or creating the same, or their agents there- 
unto lawfully authorized in writing, should 
have the force and effect of leases or estates 
at will only, aud no greater force and 
effect; the only exception being that leases 
for a term not exceeding three years from 
the making thereof were to be good, 
although made by parol without writing, 
provided they reserved a rent of two-thirds 
ut least of the full improved value. And 
now, by the stat. 8 & 9 Vict. c. 106, s. 3, it 
is enacted that no feoffment other than 
a feoffment made under a custom by an 
infant, shall be valid unless made by 
deed. So powerful was the efficacy of the 
feoffinent that it frequently operated by 
wrong, whence also it was called a tortious 
conveyance, passing to the feoffee the full 
estate marked out by the words of limita- 
tion, although that should be in excess of 
the estute which the feoffor had in himself 
to grant. But by the stat. 8 & 9 Vict. c. 106, 
8. 3, the feoffment was deprived of this 
tortious effect, and was reduced to the 
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level of an tnnocent conveyance. Even 
feoffments made by idiots and lunatics were 
valid until the same were avoided, which 
might never be; and an infant’s feoffment 
of gavelkind lands is absolutely valid, pro- 
vided he he of the uge of fifteen years. 

Secondly, the livery of seisin. The 
seigin was the feudal possession; and a 
transfer of the lund accompanied with 
seisin was the transfer of an estate carry- 
ing the seisin with it. Livery of seisin wus 
of two kinds,—either 

(1.) Livery in deed ; or 

(2.) Livery in law. See these titles. 

No deed of feoffment was complete, or to 
the present day is complete, unless the same 
has been followed with livery of seisin; and 
as a convenient mode of evidencing the 
fact of such livery having been made, it is 
usual to indorse upon the deed which con- 
tains the limitations a notice to the effect 
that the seisin was delivered at a certain 
place, day, and hour. 

The feoffment, strictly speaking, was the 
proper form of conveyance of an estate in 
fee simple absolute or determinable ; if it 
was used to pass a fee tail, it was more 
properly termed a gift (see that title), and if 
it was used to pass a life estate, it was more 
properly termed a lease (see that title.) 

When a particular estate, whether for 
years or of freehold, and a freehold re- 
mainder are create: together de novo out of 
a corporeal hereditament in possession, 
the livery which is given to the tenant of 
the particular estate in ion euures 
to the remainderman; on the other hand, 
when an estate is created afterwards, ex- 
pectant on a lease for years then in being, 
the livery must not be made to the lessee 
for years, but to the remainderman himself 
with the consent of the lessee for years. Of 
course, no such remainder created after- 
wards can be expectant on a lease for life, 
or estate of freehold. 

The feoffment was a conveyance of very 
powerful efficacy. Thus, by reason of the 
entry and livery of seisin, it clears all dis- 
seisins, abatements, intrusions, and others 
wrongful or defeasible estates, when the 
entry of the feoffor is lawful; and it not 
only passes the present estate of the feoffor, 
but bars him of all present and future 
right and possibility of right to the thing 
which is so conveyed ; insomuch that if he 
has divers estates all of them pass by the 
feoffment , and if he has any interest, rent, 
common, condition, power, or contingent 
use or benefit in, to, or out of the land, it is 
extinguished by the feoffinent; and the 
feoffment destroys also all contingent re- 
mainders in strangers, if supported only by 
an estate of frechold in the feoffor. And 
prior to the Act 8& 9 Viot. c. 106, s. 4, it 
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had a tortious operation so aa to pass even 
a larger estate than the feoffor had in him 
to 


pass. 

(2.) Gift—This was the form of convey- 
ance properly applicable to an estate tail; 
whence the person creating the estate tail 
is termed the donor, and the person taking 
it the donee. It required livery of seisin 
to make it effectual. 

(3.) Grant.—This was the distinctive 
mode of conveyance of an incorporeal here- 
ditament, which however must have been in 
existence at the date of the grant, aud not 
created by the grant. 

(4.) Bargain and Sale.— This form of 
conveyance was applicable not only to cor- 
poreal but also to incorporeal hereditaments 
in actual existence. It required to be for 
money, or money’s worth, und not for 
natural love and affection merely. All 
persons having an estate of freehold might 
convey by means of it, but not a mere term, 
or for years. The enrolment of a bargain 
and sale, if made within the proper time 
relates back to the execution of the deed, 
and any intervening alienation or charge 
by the burgainor would therefore be void, 
but such an alienation or charge by the 
bargainee would be good when the bargain 
and sale was afterwards perfected by en- 
rolment. Inrolment was first rendered 
nece by the Statute of Inrolments 
(27 Hen. 8, c. 16), but only when the bar- 
gain and sale wus for an estate of freehold. 

(5.) Lease, including Underlease.—A 
lease is properly a conveyance (subject to 
rent) of lands or tenements made for life, 
for years, or at will, but always for a less 
estate than the lessor has in the premises ; 
and similarly an underlease is a lease made 
by the lessee for a less period than the 
period of his own lease. 

Sometimes, what purports in its lan- 
guage to be only an agreement for a lease 
is, in reality, an actual lease; for if there 
are words of present demise and an up- 
parent intent to the effect of these words, 
then the deed is au actual lease, notwith- 
standing the words are “agrees to let,” 
and allusion is made to a lease to be exe- 
cuted at some future date. Poole v. Bentley, 
12 East, 168; Dos d. Phillip v. Benjamin, 
9 Ad. & El. 644. 

By the Common Law, a tenant for life 
(except under a power) cannot make a lease 
for a longer period than that of his own 
life; and a lease granted by him for a 
longer period is as to the excess absolutely 
void as against the remainderman or rever- 
sioner. When the tenant for lifeand the 
remainderman or reversioner unite in 
making a lease, the lease is considered 
during the life of the tenant for life as his 
lease, and as the confirmation thereof by 
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the remainderman or reversioner, and after 
the death of the tenant for life as the lease 
of the remainderman or reversioner, and 
the confirmation of the tenant for life. See 
also title MinisTERIAL Powers oF TENANT 
FoR LIFE. 

By the Common Law, a tenant in tail 
could not, without a fine or recovery, make 
any lease binding on the issue in tail, or 
remainderman, or reversioner; and if a 
husband seised jure uxoris made a lease of 
the wifo’s land, whether she joined in it or 
not, the lease wus only good during tlie 
joint lives of the husband and wife and the 
life of the husband surviving her, and was 
voidable (although not void) if the wife 
survived. But see title MuINisTERIAL 
Powers OF TENANT IN TAIL. 

(6.) Exchange.—This is a conveyance, or 
group of conveyances whereby two persons 
or classes of persons holding property in 
common, divest themselves respectively of 
their estates in favour of the other person, 
or class, and in lieu thereof respectively 
take the property of the other. There are 
five requisites by the Common Law to the 
validity of an exchange, that is to say: 

(1.) The two properties must be of the 

same quality ; 

(2.) The properties exchanged must be 

of the same quantity ; 

(3.) The 17 5 “exchange” must be 


used ; 

(4.) Entry is requisite, although not 

livery of seisin ; and 

(5.) Writing since 29 Car. 2, c. 3, and a 

deed since 8 & 9 Vict. c. 106, 
8. 3. 

The word “ exchange” used to raise an 
implied warranty of title; and in case of 
the title being displaced either in whole or 
in part by an elder title, the exchanging 
party who was evicted used to have the 
right to re-enter upon the lands which he 
had given in exchange,—a right which be- 
longed to himself and his heirs only, not 
also to his alienees. Any alienation by 
either exchanging person deprived him of 
the right of re-entering, although it left the 
other the right of re-entering upon the 
lands even when in the hands of the 
alienee. But since the stat. 8 & 9 Vict. c. 
106, this effect has been taken from the 
exchange. 

(7.) Partition.— This is a conveyance by 
which two or more joint tenants, co- par- 
ceners, tenants in common, or heirs in 
gavelkind, divide the property so as to 
give toeach a distinct part, to be held in 
severalty. The arrangement to sever may 
be the result of agreement, in which case it 
is said to be Voluntary, or the result of a 
decree of the Court of Chancery, in which 
case it is said to be Compulsory. In either 
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case, the same conveyatices are necessary: 
and for facilitating the execution of which 
the Trustee Act, 1850, s. 30, enables the 
Court of Chancery to declare the interests 
of unborn persons, and also to declare any 
particular persons trustees of the lands. 
And by the stat. 31 & 32 Vict. c. 40, a sale 
may be directed in lieu of partition. 

The modes of effecting a partition are 
the following: 

I. As to freeholds or inheritances : either 

(1.) All the co-tenants convey by se- 
parate deeds the particular allot - 
ments to releasees or grantees, to 
the use of the particular persons 
to whom they are respectively 
allotted ; or, 

(2.) All the co-tenants convey by one 
conveyance, the entirety of the 
Jands to a releasee, or grantec, 
to uses, and then by the same 
deed limit the particular allot- 
ments to the use of the parti- 
cular persons to whom they are 
allotted. 

II. As to personal estate: either 

(1.) The entirety is assigned by all 
the co tenants toa third person 
upon trust, to assign the parti- 
cular allotments to the parti- 
cular persons to whom they are 
allotted ; or, 

(2.) Each co-tenant assigns to the 
others his undivided share in 
the parts to be taken by them 
in severalty. 

Co-parceners being compellable by the 
Common Law to make partition, the Law 
provided in their case (but not also in the 
cases of joint tenants and tenants in com- 
mon), that if any co-parcener after parti- 
tion and before alienation was evicted from 
the whole or from part of his or her 
allotted share, he or she might thereupon 
re-enter upon the other shares even when 
in the hands of an alienee or alienees of 
the other co-parceners. But by the 8 & 9 
Vict. c. 106, s. 4, this right of re-entry is 
taken away. 

(8.) Release—This is a deed whereby 
either a right is extinguished, or an estute 
or interest in things real or personal is con- 
veyed to a person who has already some 
estate or interest in possession in the same. 
When the release is the discharge of a sum 
due, e. g., for rent, it is called an acguit- 
tance. The operation of the release is 
fourfold: either 

(1.) By way of passing an estate (mitter 

estate), ¢.g., wien made by one 
co-tenant to another; or 

(2.) By way of passing a right (mitier 

le droit), e.g., where the disseisee 
releases to the disseisor: or 
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(3.) By way of extinguishment,—e.g., 
when the lord releases his seig- 
niory to the tenant; or 

(4.) By way of enlargement, e.g., where 
a remainderman or reversioner 
relenses to the prior tenant of a 
particular estate, with whom he 
is in privity. 

Besides express releases, or releases by 
deed, there are also releases in law; e.g., a 
covenant never to sue amounts in con- 
struction of Law to an absolute release of 
the covenantee; also a release to one of 
several co-debtors, discharges them all 
both in Equity and at Law, and although 
ef are severally as well as jointly bound ; 
and a proviso that the co-debtor should 
not have any advantage from the release 
would be void for repugnancy. Similarly, 
a release of the right to land. if made to a 
tenant in tail or for life, enures to the 
remainderman or reversioner. 

(9.) Confirmation. This is a deed where- 
by a conditional or voidable estate is made 
absolute and unavoidable by the confirmor, 
or whereby a particular estate is increased. 
The confirmee must also have an estate 
and not a mere interest in the lands con- 
firmed ; also the contract or other instru- 
ment which is confirmed must.be at the 
most voidable and not void. A confirma- 
tion to one joint tenant enures to the other 
or others; and a confirmation to a remain- 
derman or reversioner enures to the owner 
of the prior particular estate. 

(10.) Surrender.—This conveyance is the 
converse of the release which operates by 
way of enlargement; the effect of the sur- 
render being the merger of the smaller 
estate in that of the surrenderee. A sur- 
render may be either (a.) Express; or 
(b.) Implied in law; the former being in 
so many words, the latter arising in the 
following cases :— i 

(aa.) A lessee for an unexpired term, or 
for life, accepting a new lease for 
life or years from his lessor ; 

(Ob.) A lessee being party to an act 
which is inconsistent with the 
continued existence of his estate, 
and which he is estopped from 
denying. 

The estate of the surrenderor must be a 
vested estate; it must also be an estate 
which is capable of merger, and therefore 
it must not be an estate tail, nor of higher 
denomination than the estate of the sur- 
renderee; there must also be a privity or 
contiguity between the estate of the sur- 
renderor and that of the surrenderee. 

(11.) Assignment—This deed is the 
alienation by transfer of a personal chattel, 
or of a chattel interest in real estate. If it 
is for no consideratiun, it is a gift; if it 
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is for value it is a bill of sale. Every 
assignment, if a gift, must be by deed; 
but if a bill of sale or transfer for value, it 
may, if a purely personal chattel, e.g., a 
debt, be assigned at least in Equity, and 
since the Judicature Act, 1873, even at 
Law, bya a E writing, not necessarily a 
deed, although the assignment of chattels 
real must be by deed, 8 & 9 Vict. c. 106, 
8, 3. By the stat. 22 & 23 Vict. c. 35, 
8. 21, anyone may assign personal pro 
including chattels real directly to himself 
and another person by the like means as 
he might have assigned to another only. 

(12.) Deſeasance.— This is a collateral 
deed, containing certain specified condi- 
tions upon which an interest created or 
transferred by arother deed may be de- 
feated. In the case of an estate of freehold 
and other executed estates, it must be made 
at the same time with the deed creating or 
transferring these estates; but in all other 
cases it may be made at any time sub- 
sequently to the deed of creation or transfer. 
A defeasance, excepting that it is contained 
in a separate deed, is in all other respects 
like a condition subsequent. 

(13.) Disclaimer.—This is a deed where- 
by a grantee, devisee, or legatee renounces 
the grant, devise, or bequest, which renun- 
ciation he is competent to make at any 
time before he has done any act to shew 
his assent to the grant, devise, or bequest. 
If one or more joint tenants short of all 
disclaim, the entire estate or interest vests 
in the other or others; but if all disclaim, 
the estate will, if real estate, descend to the 
heir, and, if personal estate, will vest in 
the administrator when appointed. 

II. Statutory Conveyances, and here- 
under. 

A. Conveyances under the Statute of 
Uses, and hereunder, the following : 

(1.) Covenant to stand seised.—When- 
ever a covenant of this kind is entered 
into, if the; consideration (which must be 
that of blood or natural affection) is suffi- 
cient, a use arises out of the seisin of the 
covenantor, and is immediately executed 
by the statute in the cestui que use, who 
thereby acquires the legal estate. The 
proper and technical words of this convey- 
ance are, Covenant to stand seised to the 
use of A., &c., but any other words will 
have the same effect; e.g., even the words 
“bargain and sale” (Crossing v. Scu- 
damore, 1 Mod. 175; Roe v. Tranmarr, 
Willes, 632). The covenantor must, how- 
ever, be a person who is capable of stand- 
ing seised to a use; and the property 
conveyed must be such as admits of a 
person being seised thereof. 

(2.) Lease and Release. —This, until the 
years 1841-5, was the most common form 
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of conveyance under the Statute of Uses. 
The mode of its operation may be ex- 
plained by three steps or by two: 

(a.) By three steps, consisting succes- 

sively of lease, entry, and re- 
8 lease. i 
. two steps, consisting successively 

Oaa of barekin and sale, and release. 

But whether explained in the one way 
or in the other, the manner of its operation 
was this: to create a tenant in possession 
.for a year or term of years, and thereafter 
to release to him the reversion in fee simple. 
In this way, the tenant became seised of 
the legal estate in fee simple, and inasmuch 
as the uses were afterwards annexed to his 
seisin, he was called the“ releasee to uses,” 
and all covenants were entered into by and 
with him. But, otherwise, he was a mere 
conduit-pipe or channel, ride which 
the Jerai estate passed into the first usee, 
who again was held to be a trustee for the 
second or last usee in the ordinary way. 

(3.) Deeds leading or declaring Uses.— 
Where it was intended to levy a fine or 
suffer a common recovery, it was usual to 
execute a deed either previously or subse- 
quently to the fine being levied or recovery 
suffered: and if executed previously, the 
deed was said to be one leading the u 
but if executed subsequently, it was sai 
to be one declaring the uses. 

(4.) Appointment.— This is a deed exe- 
cuted in virtue of a power of appointment. 
The power of appointment is conferred in 
these words: 10 A. (the appointor) to 
such uses as he shall appoint: and upon 
the tical oonstruction of these 
words, it has been held that A.’s power is 
only over the uses. Consequently, if A. 
subsequently by deed or will appoints the 
lands to B. to the use of C., it is held that 
B. takes the legal estate under the Statote 
of Uses, and retains it as a trustee for C., 
who only takes the equitable estate. The 
power of appointment may be either general 
or special; and A.s execution of it, if 
general, will date from the time of the 
actual execution, but if special, will date 
from the time of the execution of the in- 
strument creating the power (if a deed), 
and of the death of the testator (if a will). 

B. Conveyances under statutes other 
than the Statutes of Uses, and hereunder 
the following: 

(I.) By the stat. 4 Vict. o 21, s. 1, it is 
enacted that a deed of release of a freehold 
estate executed on or after the 15th of 
May, 1841, and expressed to be made in 
pursuance of that Act, shall be as effectual 
as a lease and release together would have 


en. 
(2.) By the stat 8 & 9 Vict. e. 106, s. 2, 
it is enacted that a deed of grant shall 


CONVEYANOCES—continued. 


suffice for the conveyance of the immediate 
freehold of corporeal hereditaments. 

(3.) By the stat. 3 & 4 Will. 4, c. 74 
(Fines and Recoveries Abolition Act), s. 15, 
it is enacted 

I. With regard to lands of freehold 
tenure.— That every actual tenant in tail, 
whether in possession, remainder, contin- 
gency, or otherwise, may dispose of the 
entailed lands for an estate in fee simple 
absolute, or for any less estate, excepting, 
nevertheless, the following classes of 
tenants in tail, under es. 16, 18, and 20, 

(aa.) Tenant in tail ex provisione viri 

under settlement dated on or 
before the 3lst of December, 
1833, excepting with the formal- 
ities required by the stat, 11 
Hen. 7, c. 20; 

(bb.) Tenant in tail restrained from such 

disposition by statute ; 

(cc.) Tenant in tail after possibility of 

issue extinct; and 

(dd.) Tenant in tail in expectancy as 

being issue inheritable. 
But in every such disposition, the consent 
of the protector, where there is any such, 
either by appointment of the settlor or 
under the Act, is requisite (ss. 34, 35) to 
enable the tenant in tail to create a fee 
simple absolute, or any estate larger than a 
base fee: and the protector in giving or in 
withholding such consent is to be subject 
to no control whatsoever, nor is he to be 
liable in respect of his exercise of his own 
discretion in the matter, s. 36. Ses title 


PROTECTOR. 

By s. 40 of the same Act, every dispo- 
sition by tenant in tail under the Act is to 
be made by deed, and not by contract or 
will; and the tenant in tail, if a married 
woman, is to procure her husband’s con- 
currence in the deed, and is to acknow- 
ledge the same; and, in every case, the 
deed of disposition (not being a lease for 
or under twenty-one years, at or over five- 
sixths of a ruck rent) is by s. 41 required 
to be inrolled in the Court of Chancery 
within six calendar months from the date 
of its execution; and by sect. 74 is to take 
effect upon such inrolment as from tlie date 
of its execution, excepting as against any 
intermediate purchaser for value. 

By s. 38, a voidable estate created by 
a tenant in tail in favour of a purchaser is 
to be confirmed by a subsequent disposition 
of such tenant in tail, executed in accord- 
ance with the Act, but such confirmation 
is inoperative as against an intermediate 
purchaser for value without notice. 

By s. 39, a base fee, when united with 
the immediate reversion, is to be considered 
as enlarged, and not as merged. 
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II. With regard to lands of copyhold 
tenure.—That every actual tenant in tail, 

(a.) Whose estate is an estate at Law, 

may by surrender dispose of the 
entailed lands; and 

O.) Whose estate is merely an estate in 

Equity, may either by surrender 
or by deed dispose of the entailed 
lands, s. 50. 

The protector, if there be any such, 
either by appointment of the settlor, or in 
virtue of the Act, may signify his consent 
to such disposition either 

(1.) By deed, in which case he must pro- 

duce the same to the steward 
of the manor for acknowledg- 
ment by the latter, and for entry 
by him on the Court rolls, s. 51; or 

(2.) By personal oral statement made to 

the steward, who shall in the 
memorandum of surrender to be 
entered on the Court rolls state 
that such consent was so given. 

The deed of disposition, where that form 
and not a surrender is used, must be exe- 
cuted on or subsequently to the day of the 
date of the deed whereby the protector sig- 
nifies his consent, when there is any such 
latter deed, s. 53; and the deed of dispo- 
sition must also be entered on the Court 
rolls of the manor within six months ‘after 
the execution thereof (H. v. Fos- 
ter (No. 1), 30 Beav. 1), but no other in- 
rolment of it is necessary; nor is any other 
inrolment necessary of the memorandum of 
surrender (where that form and not a deed 
is TPA save only on the Court rolls, 


8. 54. 

III. With reference to bankrupt tenants 
in tail.—By s. 56, in the case of an actual 
tenant in tail becoming bankrupt after the 
8lst of December, 1833, the commissioner 
in bankruptcy (and now the trustee in 
bankruptcy) may by deed, without the 
consent of the protector, dispose of the 
lands entailed to a purchaser for as large 
an estate as the actual tenant in tail, if 
not a bankrupt, could without such con- 
sent have disposed of the same; and by 
8. 57, in the case of a tenant in tail en- 
titled to a base fee becoming bankrupt, the 
commissioner in bankruptcy (and now the 
trustee in bankruptcy) may, if there is no 
protector, dispose of the lands entailed to 
a purchaser for as large an estate as such 
tenant in tail could, in such case, have 
created, if not a bankrupt. But, by s. 59, 
every such deed of disposition must be 
enrolled within six months from the execu- 
tion thereof, if of freeholds, in the Court of 
Chancery, and if of copyholds, in the Court 
rolis. Also, by ss, 60, 61, the base fee (if 
any) created in the exercise of the power 
conterred by s. 56, enlarges into a fee sim- 


CONVEYANCES —continued. 


ple absolute, so soon as there ceases to be 
a protector, although that event should 
not happen until some time subsequent to 
the date of the sale or conveyance to the 
purchaser, And, by as. 62, 63, the dispo- 
sition under as. 56, 57 may either confirm or 
avoid, as the case may be, any voidable 
5 made by the bankrupt himself ; 
and the disposition under ss. 56, 57, may 
even be made, in certain cases, after the 
decease of the bankrupt (see s. 65). Lastly, 
when the bankrupt’s estate is an estate at 
law, the deed of disposition under ss. 56, 
57 is to have the effect of a surrender (see 
s. 66). 

And, generally, by s. 71, all the previous 
sections of the Act are made to extend to 
money subject to be invested in the pur- 
chase of lands to be entailed, whether such 
money arises from the sale of other en- 
tailed lands or not. 

(4.) By the stat. 8 & 4 Will. 4. c. 74, 88. 
77-91, a married woman, not being tenant 
in tail, is enabled with her husband’s con- 
currence (and, in certain special cases, 
without that concurrence), by deed to be 
acknowledged under the Act, to effect the 
following purposes: 

(aa.) To dispose of lands or of any es- 

tate therein; 

(bb.) To dispose of money subject to be 
invested in lands, or of any es- 
tate therein ; 

(ec.) To release powers; and 

(dd.) To extinguish powers ; 
but in the case of copyholds, where these 

urposes, or any of them, can be effected 

y surrender, she is to effect the same by 
surrender. The deed so tobe executed and 
acknowledged takes effect as from the date 
of the acknowledgment. 

(5.) By the stat. 8 & 9 Vict. o. 119, in- 
tituled “ An Act to facilitate the Convey- 
ance of Real Property,” and by numerous 
other subsequent Acta, certain concise forms 
of conveyances, leases, and assignments are 
introduced, which the respective Acts in 
general present in a schedule, and which 


they declare shall have the same effect as 


the longer but more customary forma, 


CONVICTION. A conviction is defined 
to be a record of the summary proceedings 
upon any penal statute, before one or more 
justices of the peace, or other pereons duly 
authorized, in a case where the offender has 
been convicted and sentenced, and consists, 
first, of an information or against 
the defendant ; secondly, of a summons or 
notice of such information, in order that he 
may make his defence; thirdly, his appear- 
ance, or non-apperrance ; fourthly, his de- 
fence, or confession; fifthly, the evidence 
against him in case he does not confess ; 
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CONVICTION—continued. 


and sixtlily. the judgment or adjudication. 
(Bosca w. Pen. Con. 7; R.v. Green, Cald. 
Cas. 396, 397). A conviction may be ap- 
pealed, or removed to the Queen's Bench 
by certiorari. 


CONVOCATION, In like manner as the 
Commons were represented from 1265, or 
at any rate from 1295, by deputies chosen 
from themselves, so the lower clergy were 
represented from 1255 by one proctor from 
the chapter of the cathedral and two 
proctors from the body of the clergy in each 
diocese. Also, the like cause which neces- 
sitated the early assembling of the Com- 
mons in Parliament, necessitated also the 
early assembling of the clergy in Con voca- 
tion, namely, the principle of the English 
constitution that the subject has the ex- 
clusive right of self-taxation. Thus, in 
11 Edw. 1, when the cathedral clergy of 
the province of York met at the town of 
York by their proctors, and the cathedral 
clergy of the province of Canterbury met at 
the town of Northampton by their proctors, 
but the body of the clergy were not repre- 
sented at all in either assembly, no tax was 
imposed owing to the absence of the latter. 

The clergy appear to have had no sepa- 
rate writ of summons, but to have been 
summoned originally by their respective 
archbishops, and subsequently, that is, 
from the reign of Edward I., by their 
respective bishops in virtue of the premu- 
nientes clause contained in the writ of sum- 
mons which was issued to these latter, the 
bishop acting in some sense as an ecclesias- 
tical sheriff for this purpose. The arch- 
bishops having objected to the clergy being 
summoned by the bishops, their objection 
was neutralised by means of a compromise, 
according to which the bishops were per- 
mitted to summon the clergy to Parliament, 
and the archbishops to summon them to 
Convocation ; but the two assemblies, once 
summoned, were identical. 

The functions of the clergy assembled in 
Convocation or in Parliament (for the dis- 
tinction is perfectly immaterial), were ori- 
ginally ill defined, judging at least from 
the language in which they are described, 
being sometimes the phrase “ad ordinan- 
dum de quantitate et modo subsidii,” 
sometimes the phrase “ad faciendum et 
consentiendum,” and latterly, ¢.e., from 
5 Ric. 2, “ad consentiendum” only; and 
in fact their functions appear to bave varied 
at different times. Thus, in 18 Edw. 3, 
there are instances of petitions of the 
clergy having been granted by the King 
and his Council, and thereby converted into 
statutes, and entered as such on the statute 
roll, notwithstanding that the Commons 
had not assented thereto. In 50 Edw. 3, 


CONVOCATION—continued. 


the Commons remonstrated against this 
interference with their legislative rights, 
and prayed tle King that for the future no 
statute should be made upon the petition 
of the clergy unless with the assent of the 
Commons thereto. However, notwith- 
standing this protest, the practice continued 
in subsequent reigns, and notably in those 
of Richard IL and Henry IV., e. g., the 
statute “ de hxretico comburendo, 2 Hen. 4, 
was so passed ; and Hallam concludes that 
in these reigns the clergy assembled in 
Convocation did exercise a legislative 
pee with the King and his Council apart 
rom the Commons. 

These legislative acts of the clergy were 
confined to matters ecclesiastical ; for in 
matters of a temporal nature the clergy 
assembled in Convocation neither enjoyed 
nor exercised any legislative power at all 
apart from, or even (semble) iu conjunction 
with, the Commons. 

In the reigns of Henry VIII. and Eliza- 
beth, the clergy assembled in Convocation 
were consulted upon all or most of the 
momentous questions of those reigns affect- 
ing the national religion; eg., in 1533, 
they approved the doctrine of the Royal 
Supremacy over the Church, and in 1562, 
they confirmed the Thirty-Nine Articles of 
Religion. But in the former of these two 
reigns they were expressly deprived by 
statute of the power to enact fresh canons 
without the King’s previous licence,—a 
disability which was confirmed and per- 
petuated by the doctrine of the Courts of 
Common, Law, that new ecclesiastical 
canons are not binding on the laity until 
they are approved by both Houses of Par- 
liament (Croft v. Middleton, 2 Atk. 669). 
Even the right of taxing themselves was 
made subject to the control of the House 
of Commons in the reign of Henry VIII., 
and the practice has been totally discon- 
tinued since the year 1664, since which 
year the clergy have been rated in the 
same manner and measure as the laity. 
From the last-mentioned date the func- 
tions of Convocation were reduced to 
nothing ; its assembling at the commence- 
ment of each Parliament was for some timo 
afterwards kept up as a formality merely, 
being followed on each occasion of its so 
assembling with an immediate prorogation 
or adjournment. However, about 1690, 
when the High Church party attained to 
distinction and power, the attempt was 
made to revive Convocation as an active 
ecclesiastical body, and this attempt wus 
successful during the reign of Anne 
(1702-1714). But in the succeeding reign 
of George I., Convocation carried its debates 
in the Bangorian controversy with Bishop 
Hoadley of Bangor to such a degree of in- 
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CONVOOCOATION— continued. 

tolerance, it is said, that that king was 
compelled in 1717 to prorogue it, and from 
that date till the beginning of the present 
reign it never sat again; but in the begin- 
ning of the present reign, when the High 
Church party re-acquired repute under Dr. 
Pusey and others of that school,Convocation 
was re-summoned for the despatch of mat- 
ters purely ecclesiastical, and accordingly, 
but for the despatch only of these matters, 
it meets regularly at the present day with 
every fresh session of Parliament. 


CONVOY. In times of war, it is fre- 
quently desired by a neutral country to 
protect its own merchant vessels from visit 
and search by either of the belligerents, 
and this object it usually endeavours to 
accomp'ish by sending one or more of its 
own ships of war to protect and escort, 
t.e., convoy, the merchant vessels. But 
Sir Wm. Scott, in The Maria (1 Rob. 340), 
decided in effect that a neutral convoy can- 
not resist the right of visit and search, and 
that the resistance presented in that case 
was a reason for condemning the vessels. 
And it is now generally admitted that the 
protection of a convoying fleet does not 
extend toexclude the belligerent right of 
search; nor is the word of the commander 
of the squadron to be accepted as conclu- 
sive evidence of the neutrality of the vessels 
convoyed or of the goods that are stowed 
therein. 

See also title Vistr AND SEARCH. 


CO-PARCENERS. These are co-tenants 
entitled by descent, and by no other title. 
They become so either by the Common 
Law of England, as in the case of females 
that are co-heiresses ; or by particular cus- 
tom, as in the case of landsin Kent, which 
are of gavelkind tenure. Co-parcenery 
extends even to collaterals ; and the hus- 
band of a deceased co-parcener, if entitled 
as tenant by the curtesy, holds as a co- 
parcener with the surviving sisters of his 
wife, as does also the heir-at-law of his 
deceased wife upon his own death. 
parceners might always effect compulsory 
partition of the lands held together. 

See title PARTITION. 


COPY. When the original] instrument 
is lost or is withheld, and its absence is in 
either of these ways accounted for, the 
Court is in the habit of admitting secondar 
evidence of it by looking at a copy. An 
where an original will has been lost, a 
copy of it also has been admitted to pro- 
bate (1 Wms. Executors and Adminis- 
trators, 364). But the rule of evidence is 
not extended so far as to admit the copy of 
a ory an original instrument. 

title EVIDENCE. 


COPYHOLDS. These are lands held by 
copy of Court roll (as the name partly 
denotes) and according to the custom of 
the manor. It appears that in the reign of 
Edward I. copyholders were still in the 
purest state of villennge, cultivating the 
demesne lands of the lord as serfs merely, 
and having no certainty of tenure; but 
that in the reign of Edward III. they en- 
joyed a comparative certainty of tenure, so 
ong as they performed the accustomed 
services; and that, finally, in the reign of 
Edward IV. they might have an action 
against their lord for trespass or wrongful 
ejection. 

But to the present day copyholds retain 
some traces of their frail original. Thus, 
the copyholder is still for some purposes a 
mere tenant at will of his lands, the free- 
hold therein remaining in his lord, who, 
therefore, is owner of all the mines and 
minerals under the land, and also of the 
timber upon it; and the copyholder can- 
not, without a forfeiture, lease the lands 
for a longer term than one year, or com- 
mit any waste of the land. 

Nevertheless, the copyholder when ad- 
mitted (as to which see title ADMITTANCE) 
is possessed of a quasi seisin of his lands; 
in other words he is seised of them as 
against all the world other than his lord. 

There may be every variety of estates in 
copyhold lands, whether for life, pur autre 
vie, in tail, or in fee simple; but with re- 
ference to the estate tail in copyholds, a 
distinction is taken, some manors admitting, 


‘and some not admitting the estate tail. 


See title ESTATE TAIL IN CopyHoLpbs. 

Copyholds were first made liable for the 
debts of the owner in 1833 after his de- 
cease (3 & 4 Will. 4, c. 114), and in 1838 
during his life (1 & 2 Vict. c. 110). They 
are also liable in bankruptcy to the same 
extent as freeholds. They are devisable, 
and (since Preston’s Act, 1815, 55 Geo. 8, 
c. 192) without any previous surrender to 
the use of the will; but in case the owner 
ars intestate, they descend to his customary 

eir. 

Upon the death of a tenant his lord is 
entitled to seize his best beast, and he is 
also entitled to many other fines and per- 
quisites on different occasions. But by 
the Act 4 & 5 Vict. c. 35, provision has 
been made for the voluntary enfranchise- 
ment, and by the Acts of 1852 and 1858 
(15 & 16 Vict. c. 51, and 21 & 22 Vict. 
c. 94) for the compulsory enfranchisement, 
of copyholds, such enfranchisement having 
the effect of converting them into free- 
holds, upon payment either of a fixed 
annuul sum, or of a lump sum, by way of 
commutation or composition for the lord's 
fincs, perquisites, and heriuts. 


COPYRIGHT. Is the sole and exclusive 
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COPYRIGHT—coniinued. 
liberty of multiplying copies of an original 
work or composition (Jefferys v. Boosey, 
4 H. L. C. 920). It is a species of pro- 
perty founded on industrial occupancy, to 
wit, labour and invention bestowed on 
materials. The earliest evidence of a re- 
cognition of copyright is to be found in 
the charter of the Stationers’ Company 
granor by Philip and Mary, and in the 

ecrees of the Court of Star Chamber; and 
the first statute in the matter was the 
8 Anne, c. 19, which professes to be passed 
for the encouragement and protection of 
learned men. This Act was repealed by 
the 5 & 6 Vict. c. 45, which, with some 
Acts amending same, now regulates the 
law of copyright. By the 3rd section of 
the principal Act it is enacted that the 
copyright in every book which shall be 
published in the lifetime of the author 
shall endure for the natural life of such 
author, and for the further term of seven 
years from his death, and shall be the 
property of such author and his assigns ; 

ut if the said seven years shall expire 
before the end of forty-two years from the 
first publication of such book, then the 
copyright shall in that case endure for 
the full period of forty-two years; and the 
copyright of every book which shall be 
first published after the death of its author 
shall endure for the term of forty-two 
hei from the first publication thereof. 

ut the right of property in copyright 
must be registered in the regi of the 
Stationers’ Company: and after such re- 
gistry it is assignable by a mere entry of 
the transfer in the same registry in the 
manner prescribed by the Act. Inter- 
national copyright is provided for by the 
7 & 8 Vict. c. 12; but the provisions of 
that statute only go to secure to the 
authors of books published abroad the 
right of copyright when the same are re- 
5 in Her Majesty's dominions, and 

o not of course oblige foreign countries to 
extend to British authors the like pro- 
tection. 

In addition to copyright in books there 
may also be copyright in music, engraving, 
sculpture, painting, photography, and ge- 
nerally in ornamental and useful designs. 

For a full treatment of the whole law 
of copyright, see Copinger on the Law of 
Copyright, 1870. 


CORAM NOW JUDICE (before one who 
ts not the fudge). When the judge of any 
Court of Law exceeds his jurisdiction, the 
subject matter with regard to which he 
has exercised such excess of jurisdiction is 
said to be coram non judice. Thus, in 
Coles’s Case (Sir W. Jones, 170), it was 
held, by the whole Court, that if a justice 
does not pursue the form prescribed by tlie 


CORAM NON JUDICE—continued. 


statute the party need not bring a writ of 

error, because all is void and coram non 

judice. This holding is in accordance with 

the maxim of the Koman Law, which is 

also a maxim of the English Law, Extra 

5 Jus dicenti impunè non pare- 
ur. 


CORNAGE (cornagium, from the Latin 
cornu, a horn). Tenure by cornage was 
tenure by the service of blowing a horn 
when the Scots or other enemies entered 
the land, in order to warn the King’s sub- 
jects, and was, like other services of the 
same nature, a species of grand serjeanty : 
see that title, 


CORNWALL, DUCHY OF. The re- 
venues of this duchy belong to the Prince 
of Wales for the time being. The Nullum 
Tempus Act (9 Geo. 3, c. 16) was extended 
by the 23 & 24 Vict. c. 58, as between the 
duke and persons claiming or holding real 
property within the duchy. The tenure of 
lands within the ducliy was originally a 
holding from seven years to seven years; 
but in modern times it is become a holding 
to the tenant in fee simple, subject to a 
fine at the end of every seven years, and 
to forfeiture for non-payment thereof. Us- 
ticke v. Peters, 4 K. & J. 437. 


CORODY. Corodies are a right of suste- 
nance, or to receive certain allotments of 
victual and provision for one’s maintenance., 


In lieu of which (especially when due from 


ecclesiastical persons) a pension or sum of 
money is sometimes substituted. And these 
may be reckoned a species of incorporeal 
hereditaments, though not chargeable on 
or issuing out of any corporeal inheritance, 
but only charged on the person of the 
owner in respect of such his inheritance. 


CORONATION OATH. Is the oath which 
is taken by the sovereigns of England on 
their coronation, promising to govern the 
people of this kingdom, and the dominions 
thereunto belonging, according to the 
statutes in Parliament agreed on, and the 
laws and customs of the realm.” 


CORONER. An ancient officer of the 
Common Law, who has priucipally to do 
with pleas of the Crown (corona) or such 
wherein the king is more immediately con- 
cerned. He is chosen by the freeholders at 
the county court, and ought to lave an 
estate sufficient to maintain the dignity of 
his office and to answer any fines that may 
be set upon him for his misbehaviour, &c. 
The office and power of a coroner are also, 
‘like those of the sheriff, either judicial or 
ministerial but principally judicial. This 
isin a great measure ascertained by statute 
4 Edw. 1, de officio coronatoris, and consists, 
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CORONER—continued. 

first, in inquiring when any person is slain, 
or dies suddenly, or in prison, concerning 
the manner of his death. And this muat 
be super visum corporis, for if the body be 
not found the coroner cannot sit. He must 
also sit at the very place where the death 
happened; and his inquiry is made by a 
jay from four, five, or six of the neigh- 
uring towns, over whom he is to preside. 
If an found guilty by this inquest, of 
murder or other homicide, the coroner is to 
commit them to prison to await further 
trial, and is also to inquire concerning tlieir 
lands, goods, and chattels, which are for- 
feited thereby: but whether it be homicide 
or not, he must inquire whether any deo- 
dand has accrued to the King, or the lord 
of the franchise, by the death; and must 
certify the whole of this inquisition under 
his own seul and the seals of the jurors, 
together with the evidence thereon, to the 
Court of King's Bench, or the next assizes. 
Another branch of his office is to inquire 
concerning shipwrecks, and certify whether 
or not, and who is in possession of 
the goods. Concerning treasure trove he is 
also to inquire who were the finders, and 
where it is, and whether any one be sus- 
pected of having found and concealed a 

treasure. See 1 Fish. Dig. 1902-1915. 


CORONER OF THE KINGS HOUSE 
(usually called coroner of the verge). An 
officer appointed by the lord steward, or 
lord great master of the King’s house for 
the time being. His office resembles that 
of a coroner of a county, only that his 
duties are limited to such matters as occur 
within the verge or within the precincts of 
the King’s palace. 1 Chitty’s Bl. 137, 
note 20. 


CORPORATION. Is a body created by 
Act of Purliament, or by charter, or by 
letters patent. It may be created either 
for trading or for other general purposes. 
It must bave a common seal; and all its 
contracts originally required to be under 
that seal. ut numerous relaxations of 
thie rule have been latterly admitted; and 
the general state of the law now is, that 
for contracts of an ordinary every day occur- 
rence a seal is not necessary, and that if 
such contracts have been executed, and the 
corporation has had the benefit of them, 
then the corporation is liable to be sued 
for the price (Clarke v. Cuckfield Union, 
21 L. J. (Q. B.) 349); but that upon execu- 
tory contracts of that sort, the corporation, 
semble, is not liable unless the contract is 
under seal. And the old law requiring 
the seal is still in force with regard to all 
contracts of an extraordinary kind. not 
within the usual business of the corpora- 
tion, so that upon these latter kinds of 


CORPORATION—continued. 


contract tle corporation cannot be sued, 
notwithstanding the contract is executed, 
and the corporation has had the benefit of 
it (Arnold v. Mayor of Poole, 4 Man. & G. 
860), and à fortiori, if the contract in such 
case is executory. 

But the above rules do not apply to a 
corporation sole (e.g, a bishop or other 
parson of the Church), but only to a corpo- 
ration aggregate. Moreover, where a cor- 
poration aggregate is constituted by Act of 
Parliament, the Act commonly defines the 
mode by which, and the purposes for which 
it may contract: and if such a corporation 
excceds the purposes so defined, it cannot, 
even by affixing its common seal, make a 
valid contract, inasmuch as that would be 
ultra vires. 

A corporation is of course liable for torts. 
Mersey Docks and Hartour Board v. Pen- 
hallow, L. R. 1 H. L. 58. 


CORPOREAL. The division of things 
into corporeal and incorporeal is coincident 
with the division of the Roman Law into 
tangible (guæ tangi possunt) and intangible 
(ques tangt non possunt). 'The nomenclature 
of the Roman division is derived from the 
sense of touch, which was the most impor- 
tant of the senses iu the opinions of the 
ancient Democritean School, or School of 
Natural Philosophy; the nomenclature of 
the English division is derived from the 
equally natural distinction of what is 
sensible to the pody g bodily senses) 
generally. In itself, the distinction, as 
resting in nature, is necessarily permanent ; 
in its consequences, it was chiefly remark- 
able in the diversity which it occasioned 
in the mode of the transfer of property, for 
things which were corporeal were capable 
of manual or bodily transfer, e.g., by feoff- 
ment with livery, but things which were 
incorporeal were not capable of such a 
mode of transfer, and required for their 
transfer a deed of grant. Since the year 
1845, and in consequence of the statute 
8 & 9 Vict. o. 106, s. 2, the last-mentioned 
diversity has been mitigated, although not 
yet entirely removed, inasmuch as things 
corporeal are now capable of transfer by 
deed of grant, but things incorporeal are 
still (and must necessarily continue always 
to be) incapable of transfer by feoffment 
with livery. 

See titles CORPOREAL and INCORPOREAL 
HEREDITAMENTS, 


CORPOREAL HEREDITAMENTS. This 
phrase comprises all hereditaments which 
may be touched, que tangi possunt, e. g., 
lands, houses, &c. It is used in contra- 
distinction to incorporeal hereditaments ; 
as to which, see that title. 
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CORRUPT PRACTICES AT ELECTIONS: 
See title BRIBERY. 


CORRUPTION OF BLOOD. The imme- 
diate consequences of attaiuder used to be 
corruption of blood, both upwards and 
downwards; so that an attaiuted person 
could neither inherit lands or other here- 
ditaments from his ancestor, nor retuin 
those he already had, nor transmit them 
by descent to any heir, because his blood 
was considered in law to be corrupted. 
But by the Act for the Amendment of the 
Law of Descents (3 & 4 Will. 4, c. 106), 
s. 10, the doctrine of the corruption of 
blood has been abolished as to all descents 
happening after the Ist of January, 1834. 


COSENAGE, or COSINAGE (Fr. cousin- 
age). A writ that lay where the tresail 
(l. e., the father of the besail or great-grand- 
father) was seised of lands, &c., in fee on 
the day of his death, and afterwards a 
stranger entered and abated, and so kept 
out the heir. F. N. B. 221; Cowel. 


COSTS. The expenses which aro in- 
curred either in the prosecuting or in the 
defending of an action are called the costs. 
Costs between solicitor or attorney and 
client are those which the clicnt always 
pays his solicitor or attorney, whether such 
client is successful or not, and over and 
above what the attorney gets from the 
opposing party in case of such party having 
lost the action. Costs between party and 
party are those which the defeated party 
pays to the successful one as a matter of 
course. The plaintiffs right to party and 
party costs depends on the Statute of Glou- 
cester, that of the defendant to the same 
costs on the stat. 23 Hen. 8, c. 15; and 
under these statutes the amount recovered 
in the action is immaterial (Beaumont v. 
Greathead, 3 C. B. 494). But under more 
recent statutes, where the damages reco- 
vered are trivial, the judge must in general 
certify for costs, e.g., in an action of tort, 
when the damages are under 408. 3 & 4 
Vict. c. 21, s. 11. 


COSTSOF THE DAT. Whenever one of 
the parties in an action (i. e., the plaintiff 
or defendant) gives notice of his intention 
to proceed to trial at a specified time, and 
after having given such notice, neglects to 
do so, or to countermand the notice within 
due time, he is liable to pay to the other 

y such costs or expenses as the latter has 

n put to by reason of such notice, which 
costs are commonly called costs of the day, 
d.e., the costs or expenses which have been 
incurred on the day fixed (by such notice) 
for the trial. These costs usually consist 
of the expenses incurred by witnesses and 
others in coming to the place of trial, and 
such other expenses as have necessarily 


COSTS OF THE DAY—continued. 


been incurred in preparing for trial on the 
specified day. Arch. Prac.; Lush. Prac. ; 
6 Jur. 561. 


COUNCIL, THE KING’S. This council, 
called also the Aula Regis. otherwise Curia 
Regis, was the parent of the Courts of 
Exchequer, Common Pleas, and Queen's 
Bench; but after the severance from it of 
those three Courts, it still retaincd a large 
original jurisdiction; and, as being in 
early times interchangeable with the House 
of Lords, it possessed also an appellate juris- 
diction from the subordinate Courts. It 
possessed therefore (I.) judicial authority. 

It possessed also (II.) legislative autho- 
rity, in conjunction with the King, and 
apart from the Commons. Thus, in early 
times, the King and his council, sometimes 
upon the sugyestion of the House of Com- 
mons, but more often without such sug- 
gestion, and in both cases without the 
concurrence of the Commons, enacted laws 
which appear in the statute book; 2 Ric. 2 
is an instance of a law so made. But in 
13 Ric. 2, the Commons petitioned the 
King that his council might not after the 
close of Parliament make any ordinance 
against the Common Law. 

But the chief functions of the council 
were (III.) executive, the council forming 
(as it did) a body of assistance to the King 
in his administration. This appears from 
the list of the official members composing 
it, namely,— 

(1.) The Chancellor, 

(2.) The Treasurer, 

(3.) The Lord Steward, 

(4.) The Lord Admiral, 

(5.) The Lord Marshal, 

(6.) The Keeper of the Privy Seal, 

(7.) pe 8 of the House- 

old. 

(8.) The Treasurer of the Household, 

(9.) The Controllor of the Household, 
(10.) r of the Exchequer, 


an 
(11.) The Master of the Wardrobe, 
With a number of other assistant mem- 
bers of a subordinate character. 


COUNSEL. A term frequently used to 
indicate Barrister-at-Law, which title see. 


COUNSEL’S OPINION. Is in general a 
protection to an attorney acting upon it, 
against alleged negligence on his part. 
Kemp v. Burt, 4 B. & Ad. 424. 


COUNSEL'S SIGNATURE. In former 
times the appearance of the parties to an 
action was actual and personal iu open 
Court, and the pleadings consisted of an 
oral altercation in presence of the judges. 
But this could be carried on by nono bul 
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the parties themselves, or else by their 
regular advocates; and although the 
pleadings in an action are ‘in the present 
day delivered in writing between the par- 
ties out of Court, vet they are still supposed 
to be delivered orally as of old (at least 
for certain purposes), and when the plead- 
ings contain any new affirmative matter, 
such as would formerly have been put 
forward by counsel on behalf of his client, 
they require to bear the signature of some 
counsel, and formerly, in the Court of 
Common Pleas, of some serjeant. This 
signature is chiefly useful at the present 
day as affording to the Court some means 
of judging that the case is a proper one, 
and that it is also properly presented, for 
the decision of the Court. 


COUNT (Fr. conte, a narrative.) In 
Common Law pleadings a section of a de- 
claration is so called. Where a plaintiff 
has several distinct causes of action, he is 
allowed to pursue them cumulatively in 
the same suit, subject to certain rules 
which the law 5 as to joining 
such demands only as are of similar qua- 
lity or character. Thus he may join a 
claim of debt on bond with a claim of 
debt on simple contract, and pursue his 
remedy for both by the same action of 
debt. So, if several distinct trespasses 
have been committed, these may all form 
the subject of one declaration in trespass ; 
but on the other hand, a plaintiff cannot 
join in the same suit aclaim of debt on bond, 
and a complaint of trespass; these being 
dissimilar in kind. Such different claims 
or complaints, when capable of being 
joined, constitute different parts or sec- 
tious of the declaration, and are known 
in pleading by the description of several 
counts. And under the C. L. P. Act, 1852, 
8. 41, a plaintiff may join in one and the 
same declaration a count in contract with 
one in tort, provided they are both by and 
against the same parties, in the same riglit, 
and, semble, of a kind to admit of being 
properly tried together. Thus, a count in 
contract for breach of warranty may be 
fitly joined with a count in tort for a false 
an udulent representation, so that the 
plaintiff if he fail on the one may succeed 
on the other, according to his evidence. 


COUNTERPART. Signifies little else 
than a copy of the original. Blackstone's 
definition of it is as follows: — When the 
several parts of an indentare are inter- 
changeably executed by the several parties, 
that part or copy which is executed by the 
grantor is usually called the original, and 
the rest are counterparts. The counter- 
part is for some purposes as good evidence 
as the original deed. 


COUNTER PLEA. All pleadings of an 
incidental kind, diverging from the main 
series of the allegations, are called counter 
pleas: as when a party demanded oyer, in a 
case where upon the face of the pleading 
his adversary conceived it to be not de- 
mandable, the latter might demur, or if he 
had any matter of fact to allege, as a ground 
why the oyer could not be demanded, he 
might plead such matter, and if he pleaded, 
the allegation was called a counter plea to 
the oyer. Stephen on Plead. 79. 


COUNTIES CORPORATE. Are certain 
cities and towns, sume with more, some 
with less, territory annexed to them: to 
which, out of special grace and favour, the 
kings of England have granted the privi- 
lege to be counties themselves, and not to 
be comprised in any other county, but to 
be governed by their own sheriffs and other 
magistrates, so that no officers of the county 
at large have any power to intermeddle 
therein. Such are London, York, Bristol, 
and many others. 


COUNTIES PALATINE were s0 called a 
palatio, because the owners thereof, e.g., 
the Duke of Lancaster, had therein jura 
regalia, as fully as the King had iu his 

lace. They might pardon treason, mur- 

ers, and felonies; they appointed all 
judges and justices of the peace; all writs 
and indictments ran in their names, as in 
other counties in the King’s; and all 
offences were said to be done against their 
peace, and not, as in other places, contra 
pacem domini regis. The principal counties 
palatine in England were the Eurldom of 
Chester, the Bishopric of Durham, and the 
Duchy of Lancaster; but all except the 
last have ceased altogether, and the last 
has ceased partially, to enjoy these rights. 


COUNTY COURTS. These are a resus- 
citation of the shire-gemots, or County 
Courts of the Anglo-Saxon and Anglo- 
Norman times, but entirely remodelled to 
suit the wants of modern times. (See title 
CotrTs OF Justice.) These Courts were 
established on their present basis by the 
stat. 9 & 10 Vict. c. 95, intituled An Act 
for the more easy Recovery of Small Debts 
and Demands in England,” or shortly, 
The County Courts Act, 1846.“ In pur- 
suance of the provisions of this Act, the 
whole of England and Wales, with the 
exception of the City of London, was in the 
year 1847, by order in council, divided into 
districts, varying in extent and population, 
but contrived so as to suit the wishes and 
convenience of the inhabitants. There are 
now over 500 such Courts, and about as 
many districts. By the principal Act 
and subsequent Acts, the jurisdiction of 
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the County Courts has been settled as 
follows :— 

I. Common Law Jurisdiction,— 

(1.) The recovery of debts, demands, 
and damages, not exceeding 
£50, a sum which may be 
reached either by abandoning 
the excess (See title ABANDON- 
MENT), or by striking a set- 
off (See title Szr-orF), but not 
by splitting demands; 

(2.) Consent actions of every descrip- 
tion (19 & 20 Vict. c. 108, s. 23); 

(3.) Ejectments, where the annual 
value and rent do not exceed the 
sum of £20 (30 & 31 Vict. c. 142) ; 

(4.) Actions for sums not exceeding 
450 on contract transferred by 
order of a superior Court; 

(5.) Actions of tort transferred in like 
manner, upon affidavit of de- 
fendant, that plaintiff has no 
visible means of paying costs: 

(6.) The following applications under 
the C. L. P. Act, 1854; 

(a.) Discovery of documents: 

(b.) Interrogatories, and compelling 
an answer thereto; 

(c.) Attachment of debts; and 

(d.) Equitable defences and replica- 


tions. 
II. Equity Jurisdiction,—(under County 
Courts Act, 1865, 28 & 29 Vict. 


c. 99); 

(1.) Suits by creditors, legh tees, heirs- 
at-law, and next of kin against, 
onfor accounts, or administration 
of, personal or real estate, or both; 

(2.) Suits for the execution of trusts; 

(8.) Suits for. foreclosure or redemp- 
tion, or for enforcing any charge 
or lien ; 

(4.) Suits for specific performance, or 
for the delivering up or cancel- 


ling any agreement for the sale 
of any property ; 
Trustee 


Relief Acts, or Trustee Acts; 

(6.) Proceedings relating to the mainte- 
nance or advancement ofinfants; 

(7.) Suits for the dissolution or wind- 
ing up of partnerships; and 

(8.) Proceedings for orders in the na- 
ture of injunctions. 

But in each of these cases the amount 

at stake must not exceed £500. 
III. Miscellaneous Jurisdiction,— 

(1.) Grantand revocation of probate of 
wills, or of letters of administra- 
tion, where personal estate is 
under £200 (21 & 22 Vict. c. 95); 

(2.) Juriadiction in Admiralty (31 & 32 
Vict. c. 71; and 32 & 33 Vict. 
c. 51); 
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(3.) Jurisdiction in Bankruptcy (32 & 
83 Vict. c. 71). 
The County Courts also exercise an 
auxiliary or ministerial jurisdiction to the 
superior Courts of Law and Equity. 


COURTS OF JUSTICE. In Anglo-Saxon 
times, the Courts of Justice ssing 
(A.) Civil jurisdiction were the follow- 


ing :— 

(I.) Wittenagemot,— which was the 
Court of Appeal; 

(2.) Council of Wittenavetank being 
the prototype of the Privy 
Council ; 

(3.) Shire-gemot, i. e., County Court, 
called also Sheriffs Tourn, and 
being the Court of First Instance 
for general civil cases ; 


being the two 

(4). Hundred Court; | Courts for cases 

and of smaller and 

(5.) Tything Court; merely local im- 
portance. 


And the Courts of Justice of those times, 
which possessed (B.) Criminal jurisdiction 
were the following :— 

(1.) Wittenagemot ; 

(2.) Shire-gemot, i.e, County Court, 

called also Sheriff's Leet; 

(3.) Hundred Court; and 

(4.) Tything Court : 
being the Courts of these several names 
enumerated above as having civil juris- 
diction : and see title of each Court sever- 


ally. 

In Anglo-Norman times the above men- 
tioned Courts, called respectively County 
Court, Hundred Court, and Tything Court, 
remained; but in addition to them, a new 
called the Aula Kogia, or Curta Kagit ond 

the is, or Curia is, an 

which supplied the place of the Anglo- 
Saxon Wittenagemot, being, in fact, in 
those early times interchangeable with the 
House of Lords, which thereupon became 
the supreme Appellate Court, and had in 
those times and for centuries afterwards an 
original jurisdiction also. 

rom this Aula Regis have been suc- 
cessively developed, in addition to, — 

(I.) The House of Lords, the following 
Courts, namely, 

(2.) The Judicial Committee of the Privy 
Council, which, however, has not 
even yet been permanently severed 
from the Aula Regis, but remains 
a committee still; 

(3.) The Court of Exchequer,—the sepa- 
ration of which from the Aula 
Regis is commonly assigned to the 
reign of Richard I., when the pur- 

s of the king’s revenue, for 
which exclusively it was set apart, 
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necessitated its more permanent 
constitution as a Court: 


(4.) The Court of Common Pleas,—the 


separation of which from the Aula 
Regis is commonly assigned to a 
date anterior to the date of Magna 
Charta (1215), at which latter date 
the Court was fixed at West- 
minster, and received as the sub- 
ject matters of its jurisdiction all 
civil causes between subject and 
subject, and in which the king 
had no interest ; and inasmuch as 
such matters related in early times 
almost exclusively to real pro- 
perty questions, so it has happened 
that to the present day the Court 
of Common Pleas is primarily 
and properly concerned with free- 
hold issues only ; 


(S.) The Court of Queen's Bench,—which 


was the then residuum of the Aula 
Regis after the severance there- 


as the Courts already established 
did not appropriate all matters of 
jurisdiction, and inasmuch as in 
particulur the Court of Chancery 
never possessed any jurisdiction 
in criminal matters, so the Court 
of Star Chamber of those times 
had a jnrisdiction partly civil but 
principally criminal, being sup- 
plementary to the other Courts, 
andinterposing where those Courts 
were from any cause, whether from 
want of jurisdiction or from ob- 
structions to their jurisdiction, in- 
capable of doing justice or of 
giving redress ; 


(9.) The Court of Admiralty,\ being the 
(10.) The Courts- Martial, 


Courts 
which were latterly developed re- 
5 y out of the jurisdiction of 
the Constable (over maritime 
causes), and of the Earl Marshal 
(over military causes). 


from of the Courts of Exchequer In addition to the Courts before enume- 
and Common Pleas. The separu- rated, there are two other jurisdictions, 
tion of the Court of Queen’s | namely: 

Bench from the Aula Regis and (11.) Judges of Assize and Gaol Deli- 


its constitution into a separate 
isolated Court is commonly as- 
signed to the reign of Edward I., 
that reign having been the epoch 
at which the Common Law Pro- 
cedure, as it existed prior to 
1852-60, was established in its 
rincipal features ; 


p 
(6.) The Court of Chancery, which was 


the then residuum of the Aula 
Regis after the Queen’s Bench 

been isolated from it. This 
Court acquired consistency as a 
Court in the reign of Edward III. 
under an ordinance 22 Edw. 3, 
which directed the Lord Chan- 
cellor to inquire of matters of 
„grace, and the Court was fur- 
nished in the succeeding reign 
(Richard II.) with its chief wea- 
pon, namely, the subpæna, which 
was invented in that reign by 
Bishop Waltham, of Salisbury ; 
and, in spite of strenuous opposi- 
tion,the Chancery procedure by bill 
and subpena, as it existed until 
the year 1852, was fully esta- 
blished in the reign of Edward 


IV.; 
C.) The Court of Exchequer Chamber. 


This Court was established by the 
stat. 31 Edw. 3, st. I, ¢. 12. See 
title ExcHEQUER CHAMBER. 


(8.) The Star Chamber. This was the 


very, being the descendants of the 
Justices Itinerant or Justices in 
Eyre, who were appointed for the 
first time in the year 1176, by an 
Act of the Parliament held at 
Northampton in that year; and 


(12.) The Courts Ecclesiastical, which 


(it is uncertain whether they) 
emanated from the royal person as 
supreme head of the Church, or 
from the person of the Church 
itself, or of tlie Pope, the representa- 
tive and vicegerent of the Church 
of Christ on earth. At any rate, 
they did not emanate from the 
Aula Regis; although subse- 
quently to the Reformation of Re- 
ligion in the reign of Henry VIII., 
when that monarch assumed to be, 
and was recognised at law as being. 
supreme head of the Church of Eng- 
land, the Courts Ecelesiastical 
clearly derived their efficacy, like 
all other Courts and institutions, 
from his royal person, as the source 
of law and justice. The Courts 
Ecclesiastical were of many orders 
and varieties, as to which: see title 
Courts EocLestasTicaAL; but at 
the present day they are princi- 
lly the Consistory Courts of the 
ishop of each diocese, and the 
Court of Arches. See titles Con- 
sIsTORY ; ARcHEsS, Count oF. 


residuum of the Aula Regis re- By the Judicature Act, 1873 (36 & 87 
maining after the isolation of the | Vict. c. 66), which takes effect on the 2nd 
Court of Chancery; and inasmuch | of November, 1875, it is provided oer re- 
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ference to the Superior Courts of Justice 
that the numbers of such Courts and their 
gradation shall be as represented in the 
following statement, that is to say,— 

(1.) The Act unites and consolidates into 
one Supreme Court of Judicature in Eng- 
land the following Courts, viz. (s. 3): 

(a.) High Court of Chancery, 

(b.) Court of Queen's Bench, 

(c.) Court of Common Pleas, 

(d.) Court of Exchequer, 

(e.) High Court of Admiralty, 

Cf.) Court of Probate, 

(g.) Court of Divorce and Matrimonial 
Causes, and 

(h.) London Court of Bankruptcy. 

(2.) It subdivides the said supreme Court 
into two ina divisions, to be called 
respectively (s. 4), 

(a.) Her Majesty's High Court of Jus- 

tice, and 

G.) Her Majesty's Court of Appeal. 
The former of these two subdivisions to 
have original and some appellate jurisdic- 
tion, and the latter of them appellate and 
some original jurisdiction. 

(3.) It constitutes as members of the 
High Court uf Justice the following per- 
sons, namely (s. 5): 

(a.) The Lord Chancellor, 

(b.) The Lord Chief Justice of England, 

(c.) The Master of the Rolls, 

(d.) The Lord Chief Justice of the Com- 
mon Pleas, 

(e.) The Lord Chief Baron of the Ex- 
chequer, 

Cf.) The Vice-Chancellors of the High 
Court of Chancery, 

(g.) The Judge of the Court of Probate 
and of the Court for Divorce and 
Matrimonial Causes. 

(h.) The Puisne Judges of the Court of 
Queen's Bench, 

(i.) The Puisne Judges of the Court of 
Common Pleas, 

(j.) The Junior Barons of the Court of 
Exchequer, and 

(k.) The Judge of the High Court of 
Admiralty, 

making the Lord Chancellor, and in his 
ubsence the Lord Chief Justice of England, 
president of the said Court, and providing 
also for the reduction of the number of the 
judges of the said Court to twenty-one. 

(4.) It appoints as judges of the High 
Court of Appeal the following persons, 
namely (s. 6) : 

(a.) The Lord Chancellor, 

(b.) The Lord Chief Justice of England, 

(c.) The Master of the Rolls, 

(d.) The Lord Chief Justice of the Com- 
mon Pleas, and 

(e.) The Lord Chief Baron of the Ex- 
chequer ; 
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which five persons are to be the five ex 
officio judges of the said Court; also, 

(f.) The Lords Justices of Appeal in 
Chancery, ' 

(g.) The Judges of the Judicial Commit- 
tee of the Privy Council, appointed 
and salaried under the Judicial 
Committee Act, 1871, 

(h.) Three other persons to be appointed ; 
which persons, being nine in number, are 
to be the nine ordinary judges of the said 
Court; and the same section provides for 
the appointment (if necessary) of addi- 
tional judges of appeal, and that the Lord 
Chancellor shall be president of the said 
Court of Appeal. 

(5.) It enables any judge of the Supreme 
Court (other than the Lord Chancellor) to 
resign his office therein by writing under 
his hand addressed to the Lord Chancellor: 
and providing also tbat the appointment 
of any judge of the High Court of Justice 
to be a judge of the Court of Appeal shall 
ipso facto vacate the former office (s. 7). 

(6.) It makes eligible for the office of 
judge of the Higb Court of Justice (s. 8),— 

(a.) Any barrister of not less than ten 
years’ standing: also, to mako 
eligible for the office of judge of 
the Court of Appeal,— 

(b.) Any person having the qualifications 

' to be appointed a Lord Justice of 
Appeal in Chancery as that office 
exists, and is qualified for.ut pre- 
sent; and 

(c.) Any judge of the High Court of 
Justice of one year’s stunding. 

And after providing for the tenure of the 
office of a judge of the said Supreme Court, 
and rendering every such judge incapable 
of sitting in the House of Commons, and 
prescribing the oaths to be taken by every 
such judge when he enters on the execu- 
tion of his office (8. 9); 

And after providing for the precedence 
of judges (s. 10), and for the non-judicial 
extraordinary duties of any judges 15 12), 
and for the rights and obligations of exist- 
ing judges (s. 11), and for the salaries of 
future judges (s. 13), and for the retiring 
pensions of future judges (s. 14), and for 
the mode of payment of the salaries and 
pensions of judges (s. 15), it goes on to 
make further provision as follows, thut is to 


88y, — 

(7.) It constitutes the High Court of 
Justice a Superior Court of Record, and 
vests in it the following jurisdictions, 
namely (ss. 16, 17): : 

(a.) The High Court of Chancery, —all 
thé jurisdiction thereof, as well in 
its Common Law as in its Equity 
side, and including therein the 
ordinary and also the special 
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jurisdiction of the Master of the 
olls, other than and except the 
following jurisdictions, that is to 
anů— 

(aa.) The appellate jurisdiction of the 
Court of Appeal in Chancery, 
or of the same Court sitting as 
a Court of Appeal in Bank- 


ruptey: 

Gb.) The jurisdiction of the Court of 
Appeal in Chancery of the 
county palatine of Lancaster ; 

(ce.) The jurisdiction, whether of the 
Lord Chancellor or of the Lords 
Justices, over idiots, lunatics, 
and persons of unsound mind: 

(dd.) The jurisdiction of the Lord 
Chancellor in the matter of 
letters patent and in the mat- 
ter of commissions or other 
writings under tlie Great Seal; 

(ee.) The jurisdiction of the Lord 
Chancellor over colleges and 
charities ; and 

(J.) The jurisdiction of the Master of 
the Rolls over records in Eng- 
land. 

(b.) The Court of Queen’s Bench,—all 
the jurisdiction thereof; 

(e.) The Court of Common Pleas at 
Westminster,—all the jurisdiction 
thereof ; 

(d.) The Court of Exchequer,—all the 
jurisdiction thereof ; 

(e.) The High Court of Admiralty,—all 
the jurisdiction thereof ; 

(f.) The Court of Probate,—all the 
jurisdiction thereof; 

(g.) The Court for Divorce and Matri- 
monial Causes,—all' the jurisdio- 
tion thereof ; 

(h.) The London Court of Bankruptcy, 
—all the jurisdiction thereof; 

(i.) The Court of Common Pleas, at 
Lancaster,—all the jurisdiction 
thereof; 

(J.) The Court of Pleas at Durham,— 
all the jurisdiction thereof; and 

(x.) The Courts created by Commissioners 
of Assize, Oyer and Terminer, 
and Gaol Delivery,—all the juris- 
dictions thereof ; 

including in such jurisdictions the respec- 
tive jurisdictions exercised by all or any 
one or more of the judges of the said 
Courta respectively, whether sitting in 
Court, or in Chambers, or elsewhere, and all 
powers ministerial and other of such re- 
spective Courts and of their or any of their 
said respective judges, and all duties and 
authorities incident to the same jurisdic- 
tions, or any part thereof respectively. 

(8.) It constitutes the Court of Appeal 

a Superior Court of Record, and vests in 
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it the following jurisdictions and powers, 
namely (s. 18) :— 

(a.) The appellate jurisdiction (with 
the powers incident thereto) of 
the Tord Chancellor and of the 
Court of Appeul in Chancery, and 
of the same Court sitting as a 
Court of Appeal in Bankruptcy ; 

(b.) The jurisdiction (with the powers 
incident thereto) of the Court of 
Appeal in Chancery of the County 
Palatine of Lancaster, and of the 
Chancellor of the Duchy and 
County Palatine of Lancaster 
when sitting alone or apart from 
the Lords Justices of Appeal in 
Chancery as a judge of re-hearing 
or appeal from decrees or orders 
of the Court of Chancery of the 
County Palatine of Lancaster; 

(c.) The jurisdiction (with the powers 
incident thereto) of the Court of 
the Lord Warden of the Stanna- 
ries and his assessors, and of the 
Lord Warden in his capacity of 

judge ; 

(d.) The jurisdiction (with the powers 
incident thereto) of the Court of 
Exchequer Chamber; 

(e.) The appellate jurisdiction of Her 
Majesty in Council or of the Judi- 
‘cial Committee of Her Majesty’s 
Privy Council in admiralty and 
lunacy matters; and (s. 19) 

C.) An appellate jurisdiction in respect 
of all judgments and orders of 
the High Court of Justice or of 
any judges or judge thereof, 
with such powers incident thereto 
as are necessary for the exercise 
of the same jurisdiction, and as 
are before given to the High 
Court of Justice. 

(9.) It excludes error or appeal being 
brought to the House of Lords or to the 
Judicial Committee of the Privy Council 
from any judgment or order of the follow- 
ing Courts, namely (ss, 20, 21) :— 

(a.) The High Court of Justice; 

(S.) The Court of Appeal; and 

(c.) The Court of Chancery of the 
County Palatine of Lancaster, 

without prejudice, however, to any pend- 

ing or fresh writ of error or appeal to the 

House of Lords, or to the Queen in Council, 

or to the Judicial Committee of the Privy 

Council, from any judgment or order of 

the now existing Courts, so long as the same 

Courts continue to exist, but giving power 

to Her Majesty by Order in Council to di- 

rect that all appeals and petitions to her- 

self in council at present referable by her 
to the Judicial Committee of the Privy 

Council shall be referred to . Court of 
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Appeal, in exclusion of the Judicial Com- 
mittee of the Privy Council, and confer- 
ing on the said Court of Appeal in that 
event the jurisdiction (with the powers 
incident thereto) that is now exercisable 
by the Judicial Committee of the Privy 
Council; and more particularly providing 
that, in the case of any ecclesiastical 
causes so to be referred to the Court of 
Appeal, that Court shall be constituted of 
such of the judges of the Court of Appeal 
(to be aasisted by such assessors being 
archbishops or bishops of the Church of 
England) as Her Majesty may direct by 
any general rules to be made by Order in 
Council upon the advice of any five or 
more of the Judges of the Court of Ap- 
peal, and of any two or more of the said 
archbishops and bishops being members 
of the Privy Council, subject to the same 
rules being approved by Parliament. 

(10.) It abrogates the several jurisdic- 
tions which in the Act are mentioned 
to be transferred to the High Court of 
Justice and the Court of Appeal respec- 
tively, subject to the following provisions 
as to the existing business of the said 
several jurisdictions on the 2nd of Novem- 
ber, 1874, now extended to the 2nd of 
November, 1875, namely (s. 22) :— 

(a.) As to causes, matters, &., fully 

heard, but being as to the judg- 
ments therein imperfect in any 


i 
he judgments in all such 
causes. matters, &c., are to 
be perfected by the said 
several jurisdictions respec- 
tively: and 
(5.) As to causes, matters, &c., fully 
heard, and being as to the judg- 
ments therein perfect in every 
respect,— 
he judgments in all such 
causes, matters, &c., may be 
executed, amended, or dis- 
charged by the High Court 
of Justice or Court of Appeal 
as the case may be; also, 
(o.) As to causes, matters, &o., pend- 
ing :— 

(1.) All proceedings in error or on 
appeal therein, and also all 
proceedings before the Court of 
Appeal in Chancery are to be 
continued and concluded in the 
Court of Appeal; 

(2.) All proceedings other than those 
three last-mentioned groups are 
to be continued and concluded 
in the High Court of Justice; 
and for these pu s the 
Court of Appeal and the High 
Court of Justice respectively 
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are to have the same juriadic- 
tion in respect of all such pend- 
ing causes, matters, &c., as if 
the same had been commenced 
in the two last-mentioned Courts 
respectively, and may direct 
the continuance and conclusion 
of the same either according to 
the old mode of procedure or 
according to the new mode of 


procedure. 

(11.) It defines that the new procedure 
and practice shall be regulated by the 
Judicature Act, and by rules and orders of 
Court made pursuant thereto, and in the 
absence of such regulation upon any spe- 


. cial point, shall be as nearly as may be the 


same as the old procedure and practice (s. 
23). And an intermediate Court of Appeal 
between the High Court of Justice and the 
Court of Appeal is proposed to be con- 
stituted, but the Bill introduced for that 
p and designated the Supreme Court 
of Judicature Amendment Bill, 1874, has 
been thrown over until the next session of 
Parliament. 


COURT BARON (curia baronis). The 
Court Baron is a Court incident to every 
manor in the kingdom, and is held by the 
steward of the manor, and is of two natures : 
the one a customary Court, appertaining 
entirely to copyholders, in which their 
estates are transferred by surrender and 
admittance, and other matters trunsacted 
relative to copyhold property; the other a 
Court of Common Law, which is the baron’s 
or frecholders’ Court, and is held for deter- 
mining by writ of right all controversies 
relating to the right of lands within the 
manor; and also for personal actions, where 
the debt or damayes do not amount to 
forty shillings. 


COURT CHRISTIAN. The various spe- 
cies of Ecclesiastical Courts which took 
cognizance of religious and ecclesiastical 
matters were called Courts Christian, as 
distinguished from the Civil Courts. 


COURT OF CONSCIENCE: See title 
CONSCIENCE. 


COURT, COUNTY: See title Counry 
Court. 


COURT OF DELEGATES: See title 
Courts ECCLESIASTICAL. 


COURTS ECCLESIASTICAL. The Eccle- 
siastical Courts were Courts held by the 
king’s authority, as supreme head of the 
church, for the consideration of mutters 
chiefly relating to religion. The causes 
usually cognizable in these Courts were of 
three sorts, pecuntary, matrimonial, and 
testamentary. Pecuniary causes were such 
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COURTS ECCLESIASTICAL—continued. 
as arose either from the withholding eccle- 
siastical dues, or the doing or neglecting 
some act relating to the church, whereby 
some dam accrued to the plaintiff; 
matrimonial causes were such as had 
reference to the right of marriage; as suits 
for the restitution of conjugal rights, for 
divorces, and the like; testamentary causes 
were such as related to wills and testa- 
ments, &c. The various species of Eccle- 
siastical Courts were as follows: 

(J.) The Archdeacon’s Court, which was 
and is the lowest Court in the whole eccle- 
siastical polity. It is held, in the arch- 
deacon’s absence, before a judge appointed 
by himself, and called his official; and its 
jurisdiction is sometimes in concurrence 
with, sometimes in exclusion of, the bishop's 
Court of the diocese. 

(2.) The Consistory Court of every dioce- 
san bishop, which is held in the cathedral 
of the diocese, for the trial of all ecclesias- 
tical causes arising within the diocese, 
whereof the bishop’s chancellor or his com- 
missary is the judge. 

(3.) The Court of Arches: See ARCHES, 
Court or. 

(4.) The Court of Peculiars, which is a 
branch of, and annexed to, the Court of 
Arches. It has jurisdiction over all those 
parishes dispersed through the province of 
Canterbury, in the midst of otber dioceses, 
which are exempt from the ordinary’s 
jurisdiction, and subject to the metropoli- 
tan only. All ecclesiastical causes arising 
within these peculiar or exempt jurisdic- 
tions are originally cognizable in this Court. 

(5.) The Prerogatice Court, which was 
established for the trial of all testamentary 
causes, where the deceased had left bona 
notabilia (see that title) within two dif- 
ferent dioceses ; in which case the probate 
of wills belonged to the archbishop of the 
province. And all causes relating to wills, 
administrations, or legacies of such persons, 
were originally cognizable therein before a 
judge appointed by the archbishop, called 
the Judge of the Prerogative Court : but all 
this jurisdiction has now been transferred 
to 60 ar of Probate. 

(6. Court of Delegates, appointed 
by the king’s sad ee under hia great 
seal, and issuing out of Chancery, was the 
great Court of Appeal in all ecclesiastical 
causes. The power and franchises of this 
Court were, by 2 & 3 Will. 4, c. 92, trans- 
ferred to the Privy Council. 

(7.) A Commission of Review was a com- 
mission sometimes granted in extraordinar 
cases, to revise the sentence of the Court of 
Delegates, when it was apprehended they 
had been led into a material error. This 
appeal, however, is now to the king in 
council, 
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COURT OF HUSTINGS. This was the 
highest Court of record held at Guildhall 
for the City of London, before the mayor, 
recorder, and sheriffs. It determined pleas, 
real, personal, and mixed ; and in this Court 
all lands, tenements, and hereditaments, 
rents, and services, within the City of 
London and suburbs, were pleadable in two 
hustings, one called hustings of pleas of 
lands, und the other hustings of common 
pleas. In the Court also the members who 
served for the City in Parliament were 
elected by the livery of tbe respective 
companies, 


COURT-LEET. This is a Court of re- 
cord held once or twice in every year 
within a particular hundred, lordship, or 
manor, before the stewurd of the leet, for 
the preservation of the peace, and the chas- 
tisement of divers minute offences. Ita 
original intent was to view frank pledges, 
that is, freemen within the liberty, who, 
according to the institution of Alfred the 
Great, were all mutually pledges fur the 
good behaviour of each other. 

See title FRANK PLEDGE, 


COURT OF MARSHALSEA: See title 


MARSHALSEA. 


COURT MARTIAL. A military Court 
for trying and punishing the military 
offences of soldiers in the army. 


COURT OF PECULIARS: See title 
Cours ECCLESIASTICAL. 


COURTS OF PRINCIPALITY OF WALES. 
A species of private Courts of a limited 
though extensive jurisdiction ; which, upon 
the thorough reduction of that principality 
and the settling of its polity in the reign of 
Henry VIII., were erected all over the 
country. These Courts, however, have heen 
abolished by 1 Will. 4, c. 70; the princi- 
pality being now divided into two circuits, 
which the judges visit in the same manner 
as they do the circuits in England, for the 
purpose of disposing of those causes which 
are ready for trial. 


COURT OF RECORD. Is a Court the 
judgment and proceedings of which are 
carefully registered and 8 under 
the name of records, in public repositories, 
and to them frequent recourse is when 
any critical question arises, in the deter- 
mination of which former precedents may 
give light or assistance. By stat. 1 & 2 
Vict. c. 94, the publie records of the king- 
dom are now in general placed under the 


y | superintendence of the Master of the Rolls 


for the time being, and a public record 
office has been established. 


COURT OF REQUESTS: See title Con- 
SCIENCE, COURT OF. 
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COURT OF REVIEW: See title Review, 
COURT or. 


COURT OF STAR CHAMBER (camera 
stellata), A Court of very ancient origi- 
nal, but new-modelled by stats. 3 Hen. 7, 
o. 1, and 21 Hen. 8, c. 20, consisting of 
divers lords spiritual and temporal, being 
privy councillors, together with two judges 
of the Courts of Common Lew, without 
the intervention of any jury. Their juris- 
diction extended legally over riots, perjury, 
misbehaviour of sheriffs, and other mis- 
demeanors contrary to the laws of the 
land; yet it was afterwards stretched to 
the asserting of all proclamations and 
orders of state, to the vindicating of illegal 
commissions and nts of monopolies; 
holding for honourable that which it 
pleased, and for just that which it profited, 
and becoming both a Court of Law to de- 
termine civil rights, and a Court of Revenue 
to enrich the treasury. It was finally 
abolished by 16 Car. 1, e. 10, to the general 
satisfaction of the whole nation. 

See also STAB CHAMBER, Court or. 


- COURT OF THE LORD STEWARD OF 
THE KINGS HOUSEHOLD, or (in his 
absence) of the treasurer, comptroller, and 
steward of the Marshalsea, was erected by 
stat. 33 Hen. 8, c. 12, with a jurisdiction 
to inquire of, hear, and determine, all 
treasons, misprisions of treason, murders, 
manslaughters, bloodshed, and other ma- 
licious strikings, whereby blood should be 
shed in or within the limits (i. e., within 
200 feet of the gate) of any of the palaces 
and houses of the king, or any other 
place where the royal person should reside. 
4 Inst. 133. 


COURTS OF THE UNIVERSITIES. The 
Chancellor’s Courts in the two universities 
of England used to enjoy the sole juris- 
diction, in exclusion of the King’s Courts, 
over all civil actions and suits whatsoever, 
when a scholar or privileged person was 
one of the parties; excepting in such cases 
where the right of freehold was concerned. 
These privileges were granted in order 
that the students might not be distracted 
from their studies by legal process from 
distant Courts. And these University 
Courts were at liberty to try and determine 
either according to the Common Law of 
the land, or according to their own local 
customs, at their discretion. These privi- 
leges are still in part exercised at Oxford, 
but by a recent private statute have been 
taken away from Cambridge. In pursuance 
of the statutes, 17 & 18 Vict. c. 45, and 
25 & 26 Vict. c. 26, s. 12, the procedure 
is as in the County Courts; and the rules 
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COURTS OF THE UNIVERSITIES —cont, 
of the Statute Law of England have taken 
the place of the rules of the Civil Law. 


COURTS AT WESTMINSTER. The 
superior Courts, both of Law and Equity, 
have for several centuries been fixed at 
Westminster Hall, an ancient palace of the 
monarchs of this country. Formerly all 
the superior Courts were held before the 
king’s capital justiciary of England, in the 
aula regis, or such of his palaces wherein 
his royal person resided, and removed with 
his household from one end of the kingdom 
to another. This was found to occasion 
great inconvenience to the suitors, to re- 
medy which it was made an article of the 
great charter of liberties both of King John 
and King Henry III., that common pleas 
should no longer follow the King’s Court, 
but be held in some certain place,” in con- 
sequence of which they have ever since 
been held (a few necessary removals in 
times of the plague excepted) in the 
palace of Westminster only. The Courts of 
Equity also sit at Westminster nominally 
during term time, although actually only 
during the first day of term, for they gene- 
rally sit in Courts provided for the purpose 
in the neighbourhood of Lincoln’s Inn. 


COVENANT. Is a mere agreement or 
promise under seal, and may be either to 
pay a liquidated sum of money or unliqui- 
dated damages, or to do, or abstain from 
doing, any particular act. 

Covenants are of various kinds, the 
principal of which are the following :— 


(1.) Express and Implied Covenants.— 
The former being in so many words, the 
latter arising by inference from the use of 
other words, e.g., “ demise,” which implies 
a covenant for quiet enjoyment, “ grant, 
bargain, and sell,” which, as regards lands 
in the East and North Ridings of York- 
shire, imply a covenant for title: 

(2.) General and Specific Covenants,—tbe 
former relating to land generally and 
placing the covenantee in the position of a 
specialty creditor only, the latter relating 
to particular lands and giving the cove- 
nantee a lien thereon ; 

(8.) Inherent and Collateral Covenants,— 
the former affecting the particular property 
immediately, the latter affecting some pro- 
perty collateral thereto ; 

(4.) Joint and Several Covenants,—the 
former binding both or all the covenantors 
together, the latter binding each of them 
separately. A covenant may be both joint 
and several at the same time. Covenants 
are usually joint or several according as 
the interests of the covenantors are such ; 
but the words of the covenant, where they 
are unambiguous, will decide: although 
where they are ambiguous, the nature of 
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the interests as being joint or several is 
left to decide. Bradburne v. Batfield, 14 
M. & W. 559. 

(5.) Real and Personal Covenant. — These 
covenants being also sometimes called re- 
spectively covenants which run with the 
land and covenants which lie against the 
personalty. The former, whether bene- 
ficial or burdensome, attach to the succes- 
sive owners of the property in virtue of 
their being such; but both varieties of 
covenant, i. e., as well the real as the per- 
sonal, form the basis of an action for damages 
against the covenantor himself, or, if he is 
dead, against his executors or adminis- 
trators, and even against his heir, if the 
heir is specially named in the covenant. 
The statute, 22 & 23 Vict. c. 35, ss. 27, 
28, has limited the liability of executors 
and administrators in respect of the rents, 
covenants, and agreements of their testatur 
or intestate. See also titles EXECUTORS, 
ADMINISTRATORS, and Assicns. If the 
covenant does not concern the land itself, 
but only a particular mode of occupying or 
using the same, it does not run with the 
land, and the assignee of the lease (not 
being expressly named in the covenant) 
cannot sue the lessor upon it. Thomas v. 
Hayward, L. R. 4 Ex. 311. 

The benefit of real covenants passes to 
the heirs of the covenantee, although en- 
tered into with him and his executors and 
administrators only; also, the benetit of 
such covenants entered into with the 
covenantee his heirs and assigns, or even 
with the covenantee and his heirs only, 
passes to all persons taking the estate of 
the covenantee, or any estate derived out of 
such estate. Hence, when covenants are 
entered into with the releasee to uses and 
his heirs and assigns, or with him and his 
heirs only, they run with the land for the 
benefit of all the cestuis que use whose 
estates are derived out of the momentary 
seisin of such releasee, whether such ces- 
tuis que use are or are not parties to the 
conveyance, and whether they claim im- 
mediately under it or by virtue of an ap- 

intment made under a power contained 
in that conveyance. But when the cove- 
nants are made with the cestui que use 
and his heirs and assigns, or with him and 
his heirs only, although they run with the 
land for the benefit of any person who 
claims as alienee of his estate, yet they do 
not ran with the land for the benefit of an 
APPOINTEE of the cestui que use, the reason 
being that such appointee, although the 
alienee of the cestui que use is not the 
alienee of his estate, but of a new estate 
which is substituted for it, and which 
takes effect, not out of the seisin of the 
cestui que use, but out of the original seisin 
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of the releasee to uses. Wherefore it is 
better, when the releasee to uses and the 
purchaser are different persons, for the 
covenants to be made with, the releasee to 
uses and not with the cestut que use. 

Again (6.), Covenants may be either 

t or i ent. Thus, if A. 
covenant with B. to serve him for a year, 
and B. covenant with A. to pay him £10, 
the covenants are independent, and A. may 
maintain an action of debt or covenant 
against B, for the money before any ser- 
vice; on the other hand, if B. had in the 
case before mentioned covenanted to pay 
A. £10 for the service, the words in italics 
would have made the second covenaut de- 
pendent on the first, and the service be- 
cuming in that way a condition precedent, 
A. could not have enforced payment of the 
money without averring and proving tle 
performance of the service. By the C. L.P. 
Act, 1852, 8. 57, such averment may now 
be general. Again, where A. covenanted 
with B. to marry B.’s daughter, and B. 
covenanted with A. to convey an estate to 
A. and the duughter in tail special, it was 
held that the covenants were independent, 
and that A. might marry another woman 
and yet have an action of covenant agaiust 
B.; on the other hand, if B. had covenanted 
with A. in the last-mentioned case to 
convey the estate to him and the daughter 
for the cause aforesaid, the words in italics 
would have made the second covenant de- 
pendent on the first, and A. could not have 
had his action of covenant against B. 
without having first married the daughter 
of B. See 1 Wms. Saund. (ed. 1871), p. 
549. 

The distinction between covenants de- 
pendent and covenants independent, to- 
gether with the practical importance of 
that distinction, being apparent, the follow- 
ing are the rules for deciding whether in 
any given case a covenant is dependent or 
independent. 

(I.) If a day be appointed for payment 
of money, or part of it, or for doing any 
other act, and the day is to (or may) 
happen before the thing which is the con- 
sideration for the money or other act is to 
be performed, an action may be brought 
for the money or to enforce doing the other 
act, before the performance of the consi- 
deration (Hatred s 48 Edw. 3, 2, 3 
Thorpe v. Thorpe, 12 Mod. 461). But it is 
otherwise, if the day is to happen after the 
consideration. Thorpe v. Thorpe, 2nd reso- 
lution, 12 Mod. 462; and see Pordage v. 
Cole, 1 Wms. Saund. (ed. 1871), p. 548. 

(2.) Where a covenant goes only to part 
of the considerations on both sides, and a 
breach of such covenant may be paid for 
in damages, it is an independent covenant, 
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and an action may be maintained for a 
breach of the covenant on the part of the 
defendant, without any averment of perfor- 
mance in the declaration; a very remark- 
able illustration of such an action will be 
found in Boon v. Eyre (1 H. Bl. 273, n. (a)). 
And it is a general rule of law, that where 
the consideration has been executed in 
part, that which was at first a condition 
precedent, becomes for the purposes of 
pleading a warranty merely, for the breach 
of which a compensation must be sought in 
damages (Behn v. Burgess, 3 B. & Sm. 751); 
unless indeed the consideration is entire 
and indivisible, in which case there can be 
no partial failure, but the consideration if 
it fail at all must fail altogether (Chanter 
v. Leese, 4 M. & W. 295: 5 M. & W. 698). 
But it is otherwise where the mutual cove- 
nants go to tlie whole consideration on both 
sides: for in that case they are mutual 
conditions precedent, and performance 
must be averred. St. Abban's (Duke) v. 
Shore, 1 H. Bl. 270. 

(3.) Where two acts arc to be done at 
the same time, neither party can maintain 
an action against the other, without shew- 
ing performance of, or an offer to perform, 
his part, although it be not defined which 
of them is obliged to do the first act; and 
this third rule applies more especially to all 
cases of sale. Peeters v. Opie, 2 Wms. 
Saund. (ed. 1871), 742. 

See also title CONDITIONS PRECEDENT. 


CREDIT, LETTER OF. Is an instru- 
ment in common use among bankers for 
the transmission of money either within 
the United Kingdom, or to the colonies, or 
to foreign countries. It is not negotiable 
as a cheque, but is only an authority from 
the banker who signs it to the banker [or 
other person] to whom it is addressed upon 
advice to honour the drafts of the person 
named in it upon his producing the letter. 
If the letter of credit is stolen or lost, the 
banker upon whom it is drawn is liable in 
case he honours the drafts or pays the 
amounts upon a forged signature; and the 
16 & 17 Vict. o. 59, s. 19, does not apply to 
these letters, as it does to the drafts therein 
specified. 


CRIER. An officer attached to the 
Courts of Common Law, whose duty it is 
to call a plaintiff who is nonsuited at the 
trial (see title CALLING THE PLAINTIFF), or 
to call the jury,&c. His fees (as are those 
of the other ofticers of the Courts) are re- 
gulated by a table of fees sanctioned by the 
Judges under the authority of 7 Will. 4 & 
1 Vict. c. 30. Bagley’s Pr. 8. 


CRIME. The distinction between a 


on‘me and a tort, or civil injury, is, that the head 
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CRIME—continued. 
former is a breach and violation of the 
public rights and duties due to the whole 
community, considered as such, in ‘its social 
aggregate capacity; whereas the latter is 
merely an infringement or privation of the 
civil rights which belong to individuals con- 
sidered merely in their individual capacity. 
See title CRIMINAL Law. 


CRIMINAL CONVERSATION. This 
was the name of an action in which a hus- 
band proceeded for damages sustained by 
him in his wife by the act of an adulterer 
of her body. It was abolished by the stat. 
20 & 21 Vict. c. 85, s. 59, but the husband 
may at the present day petition the Court 
of Probate for damages in such a case, 
without asking for a divorce also. 


CRIMINAL INFORMATION. This is 
a mode of proceeding available in cases of 
alleged libellous publications, and in some 
other matters. It is within the discretion 
of the Court to grant or refuse it according 
to the circumstances (Anon., Lofft. 323); 
and the Court will not entertain an appli- 
cation for it on light or trivial grounds, but 
will leave the party to his remedy (if any) 
by action or indictment (Reg. v. Mead, 4 
Jur. 1014). The Attorney-General or 
(during the vucancy of that office) the 
Solicitor-General may, however, file such 
an information ez officio, and witlout ap- 
plication to the Court (Rez v. Plymouth 
(Mayor), 4 Burr. 1087); and he may even 
stop the proceedings upon his first informa- 
tion, and file a second one (Rex v. Stratton, 
1 Doug. 238). To an information for a 
libel, the defendant may, under 6 & 7 Vict. 
c. 96, 8. 6, plead in his justification the 
truth of the matter published. 

A criminal information also lies against 
a magistrate who acts from corrupt motives, 
or who improperly grants or refuses an ale- 
licence; but the magistrate’ must have no- 
tice of the intention to apply for the infor- 
mation against him. And the party apply- 
ing for an information must in all cases 
come with clean hands. 


CRIMINAL LAW. The persons con- 
cerned in the commission of a crime may 
be concerned in it either as Principals, or 
as Accessories, or as Abettors, as to tlie dis- 
tinctions between whom, see these three 
several titles. 

The varieties of crimes are innumerable ; 
they are, however, distinguished generally 
into three classes, viz., Treasons, Felonies, 
and Misdemeanours; as to the distinction 
between which, see these several titles, 
The particular offences (such as Arson, 
Bigamy, Burglary, Murder, &c.) will be 
found explained under each particular 
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The mode of preecedure in criminal cases 
is various, being cither (1.) by indictment, 
which is the regular course (see title INDICT- 
MENT); or (2.) by summary proceedings 
before a magistrate (see title SUMMARY 
Coxvicrions) ; or (3.) by Criminal Informa- 
tion (see that title). 

For the evidence adduceable in support 
of and against the charge, see title Evi- 
DENCE. 

And with reference to appeals and pro- 
ceedings in the nature thereof in criminal 
cases, the following is a statement of the 
present law upon the subject :— 

(1.) No new trial can be granted in cases 
of felony; but with respect to misde- 
meanours, it is entirely discretionary with 
the Court whether it will grant or refuse 
a new trial. Rez v. Mauwbey, 6 T. R. 
638. 

(2.) It is contrary to the policy of the 
English Law that there should be an ap- 
peal in cases of felony (Ex parte Eduljee 
Byramjee, 5 Moo. P. C. C. 276); neverthe- 
less the stat. 11 & 12 Vict. c. 78, enables 
the judge to reserve any point arising on 
the trial for the consideration of the Court 
for Crown Cases Reserved, which is estab- 
lished by that Act; but 

(3.) After judgment the record may be 
removed by writ of error, in any case where 
an error, either of law or of fact, appears 
on the record; this writ of error lies from 
quarter sessions to the Queen’s Bench, and 
from the Queen’s Bench to the Exchequer 
Chamber. But, semble, in a case of misde- 
meunour (as distinguished from felony) the 
previous fiat of the Attorney-General is 
requisite, and it is in his discretion to 
grant or refuse his fiat. Reg. v. Newton, 4 
El. & Bl. 869. 


CROSS ACTION. Where A. having 
brought an action against B., B. brings 
an action against A. upon the same subject- 
matter, or arising out of the same transac- 
tion, this second action is called a croxs 
action, And this double action is some- 
times necessary to insure justice to both 
parties; as in the case of a contract in 
which neither of the contractors is sub- 
jected to any condition precedent to his 
right to enforce performance by the other of 
his part: but the promises on each side are 
independent of what is to be done upon 
the other. In such a case the non-perform- 
ance of the plaintiff's promises would be no 
defence to an action for the non-perforin- 
ance of the defendant’s, whose sole remedy, 
therefore, against the plaintiff would be by 
a cross action (6 T. R. 570; 9 B. & C. 259). 
However, in many cuses, a cross action is 
rendered unnecessary, and the party may 
raise by answer or defence what he formerly 
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required to raise by cross action. See also 
next title. 


CROSS BILL. A suit in Equity is com- 
menced by the plaintiff filing his bill, 
wherein are stated all circumstances which 
gave rise to the complaint; the defendant's 
mode of defence is then usually by answer, 
wherein he controverts the fucts stated in 
the bill, or some of them, &e. But when 
he is unable to make a complete defence to 
the plaintiff's bill without disclosing some 
facts which rest in the knowledge of the 
plaintiff? himsclf, he then files what is 
called a cross bill, which differs in no re- 
spect from the plaintiffs original bill, ex- 
cepting that the occasion which gave rise 
to it proceeded from matter already in liti- 
gation. A cross bill is in many cases 
necessary in aid of the defence, which can- 
not properly be raised by answer merely, as 
in cases of alleged fraud. However, under 
the Judicature Act, 1873 (36 & 37 Vict. 
c. 66), Sch. r. 20, a cross action will hardly 
in any case be now necessary in aid of a 
defence, 


CROSS DEMANDS. These arise where 
one man against whom a demand is made 
by another, in his turn makes a demand 
against that other, and of such cross de- 
mand a set-off is in law the most familiar 
instance, a set-off being a statutory right 
of balancing mutunl debts between the 
plaintiff and defendant in an action. 1 
Chit. Pl. 595. See also preceding titles. 


CROSS REMAINDER: See title RE- 
MAINDER. } 


- CROWN COURT. Is the Court in which 
the Crown or criminal business of the 
assizes is transacted. 

See titles CIVIL SIDE: PLEA SIDE. 


CROWN DEBTS. These are debts due 
to the Crown, usually from persons who 
were accountants to the Crown, but also on 
record, bond, or specialty, generally to the 
Crown. The liability of lands to make 
good these debts attached to the lands even 
in the hands of bond fide purchasers for 
value without notice, and notwithstanding 
the purchaser had no means of notice. 
But latterly, by the stats. 2 & 3 Vict. c. 11, 
s. 8, and 22 & 23 Vict. c. 35, s. 22, it was 
enacted, that lands should not be charged 
in the hands of purchasers with Crown 
debts unless or until such debts were duly 
registered and re-registered, whether or not 
the purchaser had notice thereof. And now, 
by the stat. 28 & 29 Vict. c. 104, s. 4, a 
writ of execution in respect of the debt 
must also have been issued and registered, 
in order to affect a purchaser, in addition 
to the registration and re-registration of 
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the debt itself under the former Acts, 
whether or not the purchaser have notice 
of the debt. 


CROWN OFFICE. An office of the 
Court of Queen’s Bench, the master of 
which is usually called Clerk of the Crown, 
and in pleading and other law proceedings 
is styled “coroner and attorney of our 
Lady the Queen.” In this office, the At- 
torney-Gencral and Clerk of the Crown 
exhibit informations for crimes and misde- 
meanours, the former ex officio, the latter 
commonly by order of the Court. And by 
4 & 5 W. & M. c. 18, the master of the 
Crown Office may file criminal informa- 
tions, with leave of the Court, upon the 
complaint or relation of æ private subject. 
1 Arch. Pract. 9. 


CROWN PAPER. A paper containing 
the list of criminal cases which await the 
hearing or decision of the Court. The term 
is commonly applied to the Court of 
Queen’s Bench, which has an exclusive 
criminal jurisdiction ; and it then includes 
all caves arising from informations quo 
ewarranto, criminal informations, criminal 
cases brought up from inferior Courts by 
writ of certiorari, and cases from the ses- 
sions. Bagley’s Pr. 559. 


CUCKING-8STOOL. An engine of cor- 
rection for common scolds, which in the 
Saxon language is said to signify the 
scolding-stool, though now it is frequently 
corrupted into ducking-stool, because the 
judgment is, that when the woman is 
placed therein, she shall be plunged in the 
water for her punishment. It is also 
variously called a trebucket, tumbrel, and 
custigatory. 3 Inst. 219. 


CUI ANTE DIVORTIUM. A writ which 
lay for a woman, when a widow or when 
divorced, to recover her estate, which her 
husband, during her coverture (cut in vita 
sua, vel cui ante divortium, ipsa contra- 
dicere non potuit), has alien Britton, 
o. 114, fol. 264. 


CUI IN VITA: See title CCI ante Di- 
VORTIUM. 


CULPRIT. Besides its popular sense of 
a prisoner accused of some crimes, it used 
furmerly to be made use of in the O OTE 
manner. When a prisoner had amet 
not guilty, non culpabilis, or nient culpable, 
which feed to be abbreviated upon the 
minutes thus, non (or nient) cul,” the 
clerk of the assize, or clerk of the arraigns, 
on behalf of the Crown, replied that the 
prisoner is guilty, and that he was ready 
to prove him so. This was dono by two 
monosyllables in the sımo spirit of abbre- 
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viation, “cul prit,” which signifies, first, 
that the prisoner was guilty (cul, culpable, 
or culpabilis), and then that the king was 
ready to prove him so, prit, presto sum, or 
paratus verificare. This was therefore a 
replication on behalf of the king vird voce 
at the bar, which was formerly the case in 
all pleadings, as well in civil as in crimi- 
nal causes. 


CUM TESTAMENTO ANNEXO. Where 
a deceased person has made a will, but 
without naming any executor, or has named 
incapable persons; or where the executors 
appointed refuse to act, or die intestate, in 
any of these cases the Court of Probate 
must grant administration cum testamento 
annezo (with the will annexed) to some 
other person, in the choice of whom the 
Court usually prefers the residuary legatee 

to the next of kin. 1 Wms. Exors. 348. 
See title ADMINISTRATION, LETTERS 

OF. 


CUMULATIVE LEGACY. Legacies are 
said to be cumulativeas contradistinguislied 
from such as are merely repeated. Where 
the testator has twice bequeathed a legacy 
to the same person, it becomes a question 
whether the legatee be entitled to both, 
i.e. whether the second legacy shall be 
regarded as a repetition merely of the 
prior bequest, or as an additional bounty 
and cumulative to the other benefit. On 
this point the intention of the testator is 
the rule of construction. 2 Wms. Exors. 
1020. 

See REPETITION OF LEGACIES. 


CURE BY VERDICT,TO. After a cause 
has been sent down to trial, the trial had, 
and the verdict given, the Courts overlook 
defects in the statement of a title, which 
would be available on a demurrer, or if 
taken at an earlier period. This is what 
is meant by the term to cure by verdict ; 
and the reason of it is, that the Courts 
presume that all circumstances n 
in form to complete a title imperfectly 
stated were proved before the verdict was 
given; which reason explains the limita- 
tion laid down as to the effect of the ver- 
dict, viz., that it cures the statement of a 
title defectively set out, but not of a defec- 
tive title; for where the plaintiff totally 
omits to state his title or cause of action, 
it need not be proved at the trial, and 
therefore there is no room for the usual 
presumption. 1 Smith, L. O. 614, Rush- 
ton v. Aspinal. 

See further title AIDER BY VERDICT. 


CURSITORS. Were officers connected 


| with the Court of Chancery, of very an- 
cient institution, and twenty-four in num- 


A NEW LAW DICTIONARY. 


CURSITOERS—continued. 
ber. They used to make out all original 
writs; and the business in the several 
counties in England in this respect was 
distributed among them by the Lord 
Chancellor, by whom they were also ap- 
pointed. They were called cursitors, from 
the writs de cursu ; in stat. 18 Edw. 3, o. 
5, they are called clerks of course. 
See also title WRITS. 


CUERTESY OF ENGLAND, TENANT BY 
THE. When a man marries a woman 
seised of an estate of inheritance, i. e., of 
land and tenements in fee simple, or fee 
tail, and has by her issue born alive, which 
was capable of inheriting her estate; in 
this case he shall, on the death of his wife, 
hold the lands for his life as tenant by the 
curtesy of England (Litt. 35, 52; 2 BI. 
126). And this right is left unaffected by 
the M. W. P. Act, 1870 (33 & 34 Vict. 
c. 93). 


CURTILAGE (curtilagium, from the 
Fr. cour, court, and Sax. leah, locus). A 
piece of ground lying near and belonging 
to a dwelling-house, as a court, yard, or 
the like. Cowel. 


CUSTOM (consuetudo). Is a law not 
written, but established by long usage, and 
the consent of our ancestors. Customs are 
either general or particular ; general cus- 
toms nre the universal rule of the whole 
kingdom, and form the Common Law in its 
stricter and more usual: signification, e. g., 
primogeniture : particular customs are 
those which for the most part affect on] 
the inhabitants of particular districts, suc 
ns gavelkind in Kent, and the like. The 
Courts are bound to take notice of general 
customs, but particular customs must be 
both pleaded and proved before they are 
judicially noticed. Moreover, a general 
custom is always good, but a particular 
custom, in order to be good must present 
the following characteristics: 

(1.) It must be reasonable, 

(2.) It must be certain, 

(3.) It must be compulsory, 

(4.) It must be immemorial, and 

(5.) It must be possible in law. 


CUSTOMS OF LONDON. These are 
particular customs relating to the govern- 
ment of the City of London, and also to 
trade, apprentices, widows, orphans, &c., 
within the City. They differ from all other 
customs in point of trial, for if the exist- 
ence of the custom be brought in question 
it shall not be tried by a jury but by cer- 
tificate from the lord mayor and aldermen 
by the mouth of their recorder, unless it 
be such a custom as the corporation is 
itself interested in, as a right of taking 
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toll, &o., for in this latter case the law does 
Po pamit them to certify on their own 
behalf. 


CUSTOM OF MERCHANTS (lex merca- 
toria). A particular system of customs 
used only among one set of the king's 
subjects, which, however different from 
the general rules of the Common Law, is 
bit engrafted into it, and made part of it. 

ing allowed for the benefit of trade to be 
of the utmost validity in all commercial 
transactions, it being a maxim of Law 
cutlibet in sua arte credendum est. This 
lex merratoria, or custom of merchants, com- 
preliends the laws relating to bills of ex- 
change, mercantile contracts, sale, pur- 
chase, and barter of goods, freight, in- 
surance, &c. The statute law has adopted 
many of these customs of merchants; and, 
conversely, it has been suggested that a 
large part of mercantile customs have had 
their origin in forgotten statutes. 


CUSTOMS AND SERVICES annexed to 
the tenure of lands are those which the 
tenants thereof owe unto their lords, and 
which, if withheld, the lord might an- 
ciently bave resorted to a writ of customs 
and services to compel them (Cowel). But 
at the present day he would merely pro- 
ceed to eject the tenant as upon a for- 
feiture. 


CUSTOMARY TENANTS. Tenants who 
hold their estates according to the custom 
of the manor. A copyhold tenant is so 
called because he holds his estate by copy 
of Court roll by will of the lord according 
to the custom of the manor ; and although 
a distinction has been made between a 
copyholder and a customary tenant, yet 
they both agree in substance, and the 
difference, if any, between them consists 
only in this, that a copyhold proper is ex- 
pressly stated in the grant to be at the 
will of the lord of the manor, whereas a 
customary freehold is not so stated, but the 
same thing is implied. 

See title CopyHoLps., 


CUSTOS ROTULORUM. A ial officer 
to whose custody the records or rolls of the 
sessions are committed; he is always a 
justice of the quorum, and is usually selected 
for bis wisdom, countenance, or credit; his 
nomination is by the king’s sign manual, 
and to him the nomination of the clerk of 
the peace belongs, which office he is ex- 

ressly forbidden to sell for money. 87 
en. 8, c. 1; Lombard. 


CUSTOS OF THE SPIRITUALITIES. 
He who exercises spiritual or ecclesiastical 
jurisdiction in a diocese during the vacancy 
of the see. Cowel. 


108 


CUSTOS OF THE TEMPORALITIES, : 


He to whose custody a vacant see or abbey 
was committed by the king as supreme 
lord, and who, as steward of the goods and 
profits thereof, was to give an account to 
the king’s escheator, who rendered an 
account thereof into the exchequer. His 
trust continued till the vacancy was sup- 
pia by a successor, who obtained the 

ing’s writ de restitutione temporalium, 
which was sometimes after and sometimes 
before consecration, though more frequently 
after. Cowel. 


CUSTUMA ANTIQUA SIVE MAGNA 
(ancient or great duties). Duties payable 
by every merchant, as well native as fo- 
reign, on wool, sheepskins, or woolfells, 
and leather exported ; the foreign mer- 
chant had to pay an additionul toll, viz., 
half as much again as was paid by the 
natives. 

See also title TAXATION. 


CUSTUMA PARVA ET NOVA (small 
and new duties). Imposts of threepence 
in the pound, due from merchant strangers 
only, for all commodities as well imported 
as exported, and usually called the ulien's 
duty. These customs were first granted 
in 13 Edw. 1. 4 Inst. 22. 

See. also title TAXATION. 


CY-PRES (as near as, so near). In 
cuses where au attempt is made to create 
a perpetuity, i. e., to limit the estate to 
several successive lives in futuro, there is 
a material difference between a deed and 
a will; for in the case of a deed all the 
limitations are totally void; but in the 
case of a will, the Courts do not, if they 
cun possibly avoid it, cunstrue the devise 
to be utterly void, but explain the will in 
such a manner as to carry the testator's 
intention into effect, as far as the rule 
respecting perpetuities will allow, which is 
called a construction cy-prés(6 Cruise, Dig. 
165). For example, where a life estate is 
given by will to an unborn person, with 
remainder in tail to the child of such un- 
born person, the Courts will give the estate 
tail to the first unborn person in lieu of 
his estate for life, and so as to leave to the 
second unborn the chance of the estate 
tail in that way descending upon him, 
which it will do if not barred. Cy-prés 
does not apply to personal property, there 
being no estate tail in such property. 


D. 


DAMAGE-FEASANT. This means doing 
damage (damnum facio), and is commonly 
applied to the beasts of a stranger wander- 
ing in another man’s grounds, and doing 
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him damage, i. e., hurt, by treading down 
his grass, eating his growing crops, and 
the like, in which case the owner of the 
land may distrain them until satisfaction 
is made him for the injury. 

See also titles Distress: Poonp;: RE- 

PLEVIN. 


DAMAGES. Are a pecuniary compen- 
sation recoverable by action for breach of 
contract or for tort. The measure of da- 
mages, or test by which the amount of 
damages is to be ascertained, is in general 
the same both in contract and in tort, with 
this single distinction, that the intention 
with which a contract is broken is per- 
fectly immaterial, while the intention with 
which a tort is committed may fairly be re- 
garded by the jury in assessing the amount 
of damages; and generally the Court is not 
particularly careful to weigh “in golden 
scales” the damages recoverable in tort. 

However, in both cases, the general rule 
is, that damages are, and ought to be, 
purely compensatory. Occasionally, there- 
fore, ouly nominal damages will reco- 
vered. But usually the damages are a 
substantial sum, and that sum is either an 
ascertained or an unascertained, but ascer- 
tainable, sum, being in the former case 
called liquidated and in the latter case 
unliquidated damages. 

It is usual in bonds and other specialty 
contracts to fix the damages for breach of 
the contract at a liquidated sum. If, 
however, the sum so fixed is a penal sum, 
the Courts, both of Law and of Equity, will 
relieve against the full amount thereof, and 
allow the injured party to recover only 
such thereof as will compensate him. 
The Courts carry this relief so far that even 
if the parties to the contract expressly 
stipulate that the sum fixed as damages 
shall be regarded as liquidated damages 
and not as a penalty, the Courts will, if 
they can find any ground for doing so, 
hold that the amount so fixed is a penalty, 
notwithstanding, and will deal with it 
accordingly. Kemble v. Farren, 6 Bing. 
141. See also title PENALTY. 

Where the damages do not even profess 
to be liquidated, but are left altogether un- 
certain in the contract (as they necessarily 
are in cases of tort), then the amount is to 
be ascertained by the jury, or (in some 
cases) upon a reference by the referee. 
But by whomsoever the amount is to be 
ascertained there are certain particular 
rules of law which must be observed, the 
principal of which are the following: 

(1.) In contracts for the sale of goods,— 

(a.) If the vendor fuils to deliver, 
then the amount of damages 
is the difference between the 
contract price and the market 
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price of the goods at the time 
of the breach; and 

(b.) If the vendee refuses to accept, 
then the amount of damages is 
tho like difference. 

(2.) Upon breach of a contract to replace 
stock, the amount of damages is 
the price of the stock on the day 
on which it ought to have been 
replaced or (at the plaintiffs 
option), its price on the day of the 
trial; 

(3.) In an action for the price of goods 
which have been delivered and re- 
ceived, but which are of inferior 
qoel to that contracted for, 

(a.) If the full price has been paid, 
the amount of damages (to be 
recovered by the purchaser) 
is the difference between the 
price given and the actual 
value of the goods as ascer- 

| tained by re-selling them: and 

(b.) If the price has not yet been 
puid, the amount of damages 
(to be recovered by the vendor) 
is the price agreed on minus 
the difference between that 
price and the actual value as- 
certained as before. 

(4.) In the case of a contract of hiring 
and service, where the breach con- 
sists in a wrongful dismissal, the 
amount of damages is the usual 
rate of wages in the particular 
employment, multiplied by the 
time that will be required for 
finding new employment of the 

. same character; and 

(5.) In the case of a contract for the sale 

of land, where the breach of con- 
tract arises from the vendor’s failing 
to make a good title, then,— 

(a.) If the vendor was unaware at 
the time of contracting of the 
defect in his title, the amount 
of damages is the expense in- 
curred by the vendee in inves- 
tigating the title, and nothing 
more (Flureau v. Thornhill, 
2 W. Bl. 1078); but 

(b.) If the vendor was aware at that 
time of the defect of title, then 
the amount of damages is the 
expense incurred by the vendee 
in investigating the title and 

damages for the loss of his 
bargain. Hopkins v. Graze- 
brook, 6 B. & C., 31. 

The following distinctions are also taken 

in respect of damages, viz :— 

(1.) Some damages are general and some 

are special; and the rule of law with 
respect to the latter class of damages is, 
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that they must be both pleaded and proved, 
whereas neither of these things is neces- 
sary with respect to tle former class of 
damages; for these as being general are 
implied by the law; and 

(2.) Some damages are direct, and some 
are indirect, remote, or consequential. 
Now, the law permits no damages as a 
general rule to be recovered excepting 
such as are the natural consequences, and 
also the legal consequences, of the breach 
of contract or of the tort (Vicars v. Willcoz, 
2 Sm. L. C. 487); but under special circum- 
stances, if those special circumstances have 
been pointedly, i. e., sufficiently, brought to 
the knowledge of the offending party, then 
other damages of a remoter or consequen- 
tial nature which have arisen from the 
breach of contract or from the tort, will be 
recoverable (Hadley v. Baxendale, 9 Ex. 
841); and it is in respect of this class of 
damages when they arise from the com- 
mission of a tort that the Court is inelined 
to be more liberal in the amount which it 
awards. See generally Mayne on Damages, 
by Lumley Smith, 1872. 


DAMNUM ABSQUE INJURIA. This 
phrase denotes the happening of some loss 
or damage to one person, without any 
wrong done to him on the part of the per- 
son who has caused the loss or damage. A 
familiar instance of this is the case of a 
rival schoolmaster who sets up a school 
near to an existing school, and by so doing 
draws away by competition merely some or 
all of the scholars of the latter school. And 
in the case of one landowner who, by 
digging a well in his own ground for his 
own farm, thereby draws off the under- 
ground water which supplied a well pre- 
viously dug in another person’s land, we 
have another instance of a damnum unac- 
companied with an injuria (Aclon v. 
Blundell, 12 M. & W. 324; Chasemore v. 
Hichards, 7 H. L. Ca. 349). The converse 
aoe injuria sine damno, is, on the other 
and, always actionable, upon the ground 
that every injuria being an interference 
with another person’s right, necessarily 


and in the very nature of it importeth a 
damnum. Ashby v. White, 2 Ld. Raym. 
953. 

DANBY, IMPEACHMENT OF. The 


Earl of Danby, minister of Charles II., 
was cognisant of that sovereign's secret 
treaty with France, and for his complicity 
therein was impeached. Upon his im- 
peachment three questions of a technical 
legal importance were raised :— 

(1.) Whether the Lords, upon a mere 
general charge of treason, were able to 
commit the accused to prison without 
bail :—Held, that they might. 


a 
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DANBY, IMPEACHMENT OF —contd. 

(2.) Whether a minister might plead in 
bar to an impeachment the fact that the 
king had subsequently pardoned tlie of- 
fence, if any :—Held, that such plea was 
not so admissible, although the king’s 
pardon after conviction or attainder would 

a good deliverance. This opinion was 
only hesitatingly arrived at on the occasion 
of Lord Danby’s impeachment, and was 
not finally adopted or declared by the 
legislature until 13 Will. 3, c. 2 (Act of 
Settlement). 

And (3.) Whether an impeachment 
abated by a dissolution of Parliament :— 
Held, that an impeachment did not abate 
upon a prorogation merely, nor yet upon a 
dissolution. This decision was not, how- 
ever, final, for the contrary was held in 
1685 ; and it was not till 1717 (in the case 
of the Earl of Oxford), that a prorogation, 
and not until 1791 (in the case of Warren 
Hastings) that a dissolution, was finally 
declared to be no abatement of an im- 
peachment in parliament. ` 


DANE-GELT, OR DANE-GELD. This 
means Dane-tribute, and was a tax of le. 
(afterwards 2s.) upon every hide of land 
throughout the kingdom. It was originally 
imposed by the Danes, and was afterwards 
levied for clearing the seas of Danish 
pirates; sometimes it was applied by way 
of bribing these pirates to abstain from 
their invasions. The tax was released by 
Edward the Confessor, but was again im- 

d by William I.; it was again released 

y Henry I., and re-imposed in the form of 
ship-money by Charles I. 
See title Su1p-Money. 


DARREIN PRESENTMENT: See title 
A8ssIZB OF DARREIN PRESENTMENT. 


DAY: See title Tnax. 


DEAD FREIGHT. This is freight pay- 
able by the charterer of a vessel under his 
charterparty when the cargo has for some 
cause not been conveyed as intended. 

See title CHARTERPARTY. 


DEAF AND DUMB, Such persons may 
lawfully intermarry (Harrod v. Harrod, 
1 Kay & J. 4); and, if married women, 
may make acknowledgments (In re Har- 
per, 6 M. & G. 732). But their wills are 
regarded with much suspicion (In the 
Goods of Owston, 28. & T. 461). If deaf, 
dumb, and blind they are idiots, and have 
no capacity, sed quære. 


DEAN. An ecclesiastical dignitary 
who presides, or originally presided, over 
ten (derà) canons or prebendaries. He is 
next in rank to the bishop, and is head of 
the chapter of a cathedral. 
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A dean and chapter is a spiritual cor- 
poration, and forms the council of the 
bishop, assisting him with advice and 
management in spiritual matters, and also 
in the temporal concerns of the diocese. 

Deans of the old foundation—e.g., St. 
Paul’s—are elected by the chapters of ca- 
thedrals upon a congé d’élire from the 
sovereign; deans of the new foundation— 
i.e., deans created by Henry VIII., e. g., 
Canterbury—are appointed ‘by the letters 
patent of the sovereign. Deaneries of the 
former class are thence called elective, those 
of the latter donative ; but some are pre- 
sentative, i. e., in the gift of private patrons. 


DEATH. Where a person has not been 
heard of for seven years, and his absence 
is not explainable, the law raises a primd 
facie presumption that he is dead (How v. 
Hasland, 1 W. Bl. 406); but that pre- 
sumption does not in any way fix the time 
of death, of which strict evidence must be 
given by the party who derives any interest 
therefrom. Doe v. Nepean, 2 Sm. L. C. 
510. 


DE BENE ESSE: See title EvIDENCE DE 
BENE Esse. 


DEBENTURE. Is a security issued by 
a public company, usually railway company, 
and which may or may not bea mortgage of 
the lands and stock of the company. If not 
mortguges, debentures are not an interest 
in land within the meaning of the Statute 
of Frauds (29 Car. 2, c. 3), or within the 
Mortmain Act (9 Geo. 2 c. 36); but other- 
wise if they are mortgages (Toppin v. 
Lomas, 16 C. B. 159). Debentures are usu- 
ally in the form of a promissory note, sub- 
ject to certain strict regulations as to the 
mode of transfer, and usually have cou- 
pons attached to them to facilitate the 
payment of interest. The interest on these 
coupons, although payable half-yearly, 
accrues due de dte in diem, and is appor- 
tionable like ordinary interest. In re 
Rogers, 1 Dr. & Sm. 338. 

See also title SHARES. 


DEBENTURE STOCK is a species of 
funded debt contracted by a public com- 
pany under the authority of the Com- 
panies Clauses Act, 1863 (26 & 27 Vict. 
c. 118), ss. 22-35, and intended to be ap- 

lied in discharge of the mortgages or 
honda of the conpeny. It carries interest 
at 4 per cent., and both principal and in- 
terest are a charge upon the undertaking 
of the company, and are prior to all 
shares or stock of the company. They 
are personal estate. They do not entitle 
the holders to vote, or even to be present, 
at any meeting of the company. To the 
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extent of the money raised by the issue of 
debenture stock the borrowing powers of 
the company are extinguished. 


DEBT. This means a sum of money 
due by some certain and express agree- 
ment, e.g., on a bond, bill of exchange, &c., 
where the amount is determinate, and for 
the non-payment thereof an action of debt 
will lie. 

Debts are of various kinds, namely :— 

(I.) Judgment debts, as to which see title 
JUDGMENT DEBTS, 

(2.) Specialty debts, as to which see title 
SPECIALTY DEBTS. 

(8.) Simple contract debts, as to which 
see title SiMPLE CONTRACT DEBTS. 

Originally debts were not payable out of 
real estate, but only out of personal estate. 
For it appears that— 

Anciently there was only one mode by 
which lands might become liable for the 
debts of the tenant, namely, by the tenant 
giving a bond specially binding his heir 
as well as himself. This of course he 
could not do until the power of alienation 
by deed inter vivos, so as to defeat the 
heirs, became established (see title ALIEN- 
ATION); but the power to execute a bond 
of tbat sort is expressly recognised in 
Britton, who wrote in the reign of Ed- 
ward I. But this specialty debt, as it was 
called, was only available against such 
part of the debtor's land as descended to 
his heir; and the word “ heirs” did not 
include for this purpose the word “ de- 
visee until the stat. 6 & 7 Will. 3, c. 14 
(the Statute of Fraudulent Devises) was 


passed, so that, until the last-mentioned . 


statute the obligor, after binding his heirs, 
might, by devising the lands away from 
his heirs, have defeated the obligee of his 
remedy. Such was the liability of the 
lands of a debtor after his decease. During 
the life of the debtor the lands were not 
liable at all, unless in virtue of judicial 
proceedings taken against the tenant, the 
debtor. It was nacre | to enter up 
judgment against the debtor for the 
amount of the debt; and the creditor be- 
coming a judgment creditor was enabled 
by the stat. 13 Edw. 1 (Statute of West- 
minster the Second), c. 18, to obtain an 
elegit, whereby he might take one moiety 
of the lands of the debtor, and satisfy 
himself his debt thereout. See titles ELE- 
GIT; JUDGMENT DEBTS. 

After the right of testamentary aliena- 
tion became established (see title ALIENA- 
TION), it was competent to a debtor to 
charge his lands with the payment of his 
debts; and in the Court of Chancery such 
a charge was construed to extend to debts 
arising out of simple contract, as well as 
by specialty, so that all debts were payable 
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DEBT—continued. 
out of the land rateably according to thcir 
respective amounts. 

And the present liability of lands to tlie 
payment of debts is as follows :— 

(1.) During the lifetime of the debtor— 
Upon entering up judgment, and duly re- 
gistering same, execution may be sued out 
and registered, and under that execution 
lands, whether freehold, copyhold, or lease- 
hold, and whether legal or equitable, may 
be taken sion of and sold in satis- 
faction of the debt. See title JUDGMENTS. 

(2.) After the decease of the debtor. 

By the stat. 3 & 4 Will. 4, c. 104, it is 
enacted that the lands of a deceased person 
shall be assets in Equity for payment of 
all his just debts, as well owing by simple 
contract as by specialty. 

See title ADMINISTRATION OF ASSETS. 
See also title Crown DEBTS, 


DECEIT. This is fraud, as to which 
see title FRAUD, 

A writ of deceit used formerly to lie, 
and now an action on the case in the 
nature of a writ of deceit lies, where the 
plaintiff has received inj or damage 
through the deceit of the defendant or of 
his agent, where the defendant was privy 
thereto. 

See also titles MisREPRESENTATION ; 
WABRANTY. 


DECENNARY. A tithing or civil divi- 
sion of the country composed of ten free- 
holders with their families. The in- 
stitution was introduced, it is believed, by 
the earliest Saxon settlers in England, and 
some say by Alfred. The members of a 
tithing were mutually responsible for each 
other’s good behaviour (see title FRANK- 
PLEDGE). Ten decennaires formed a hundred 
(see title HUNDRED). 


DECENNIERS. Persons having the over- 
sight of ten free burghs (Holthouse), or pos- 
sibly only of ten free households (Tomlins), 
for the conservation of the king’s peace 
therein, with power to try causes and give 
redress by judgment, and for these purposes 
to administer oaths. 


DECLARATION. At Law is a pleading 
which corresponds to the bill of complaint 
in Equity. It contains a succinct state- 
ment of the plaintiff's case, and generally 
comprises the following parts :— 

(1.) Title In the Queen's Bench, 

and date the 10th July, 1874; 

(2.) Venue,—Middlesex, to wit; 

(3.) Commencement,—A. B. by C. D., 

5 5 [or in person], sues 


„F e 
(4.) Body of declaration, consisting of 
the following parts (which, how- 
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DECLARATION—continued. 


ever, are not all necessary in 
every form of action) viz. :— 

(a.) Inducement,—being introductory 

merely, and rarely requiring 


proot; 

(b.) Averments,—being usually the 
allegation of the performance 
of all precedent conditions, &c., 
on the plaintiffs part; and 

(c.) Counts,—containing statement of 

defendant’s breach of contract 
or other injury ; 
(5.) Conclusion,—“ And the plaintiff 
claims £——” 

The time for the plaintiff to declare is 
immediately after the defendant has ap- 
peared; if the plaintiff do not declare 
within one year after the writ of summons 
is returnable, he is deemed out of Court. 
But the defendant may at the end of the 
term next after his appearance give the 
plaintiff four days’ notice to declare, and 
thereafter, upon default of the plaintiff's 
declaring within the time limited for that 
purpose, may sign judgment of non pros 
against him. See Bull. & L. Pl. 1. 


DECLARATORY ACT. This is an Act 
which, by profession, at Jeast, declares no 
new law, but only the formerly existing 
law, removing certuin doubts which have 
arisen on the subject; e.g., the Statute of 
Treasons, 25 Edw. 3, stat. 5, c. 2, pro- 
fesses to create no new treasons, but only 
to enumerate the already existing treasons, 

See title STATUTES. 


DECREE. This is the judgment of a 
Court of Equity, and is to most intents 
and purposes the same as a judgment of a 
Court of Common Law. A decree as dis- 
tinguished from an order is final, and is 
made at the hearing of the cause, whereas 
an order is interlucutory, and is made on 
motion or petition; wherever an order may, 
in a certain event resulting from the 
direction contained in the order, lead to 
the termination of the suit in like manner 
as a decree made at the hearing, it is called 
a decretal order. 


DECRETAL ORDER: See title DECREE. 


DECRETALS. These are the papal 
decrees of various popes as the same were 
collated in five books by Pope Gregory IX., 
whence also they are called Decretalia 
Gregorii Noni, about the year 1230, A 
sixth book (called Sextus Decretalium) was 
added by Pope Boniface VIII. about the 
year 1298. 

See title Canon Law. 


DEDI. The proper word (give) in a 
deed of feoffment, and implying formerly 
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DEDI—continued. 
a warranty of title, but implying no such 
warranty at the present day, since 8 & 9 
Vict. c. 106. 


DEDIMUS POTESTATEM. A writ 
issuing out of Chancery empowering certain 
persons therein named to perform certain 
acts; as when a justice of the peace ap- 
pointed under the king’s commission 
intends to act under this commission, a writ 
of dedimus potestatem issucs, empowering 
certain persons therein named to admiu- 
ister the usual oaths to him, which being 
done, he is at liberty to act. Lamb. 23. 


DEDIMUS POTESTATEM DE AT- 
TORNATO FACIENDO. At Common Law 
the parties in an action were obliged to 
appear in Court in person, unless allowed 
by a special warrant from the Crown 
(bearing the above title) to appoint an 
attorney; or unless after appearance they 
had appointed a deputy, called a respon- 
salis, to act for them, and which the Court 
allowed them to do in some instances, 
But now a general liberty is given to 
parties in an action to appear by attorney, 
excepting in the cases of infants, idiots, 
and married women. F. N. B. 25; 1 Arch. 
Pract, 84, 


DE DONIS. This is the name of a cele- 
brated statute (13 Edw. I, or Statute of West- 
minster the Second, o. 1), in virtue of which 
an estate in freehold lands, which was 
formerly known as a donum condittonale 
(whence the name of the statute), was con- 
verted into an estate tail, and required to 
descend accordiny to the formedon (formam 
dont), so as to be inalienable as well against 
the lord in prejudice of his reversion as 
against the issue in prejudice of their 
succession, A donum condttionale, on the 
other hand, was alienable, immediately 
upon the birth of issue, that being con- 
strued as the condition of the gift (whence 
the name); the condition being discharged, 
the estate, of course, became absolute, 

See title Estate TAIL, 


DEEDS. These are of two kinds, being 
either deeds-poll or indentures. 

(1.) A deed-poll was a bald or shorn 
deed, and was made by one person only, 
beginning with the words, “ Know all men,” 
&c. Under such a deed, any person may 
accept a grant. 

(2.) An indenture was an indented deed, 
and was made between two or more parties, 
beginning with the words, “This inden- 
ture,” &c., and stating the parties at the 
outset. Formerly no persun who was not 
a party could take any immediate estate, 
interest, or benefit under such a deed; but 
now, by the 8 & 9 Vict. c. 106, such an 
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DEEDE—continued. 
estate, interest, or benefit may now be taken 
under it by a person not a party to it. 

A deed may be made either on paper or 
on parchment. 


DEER. Deer in a park when reclaimed 
become personal chattels, and cease to be 
parcel of the inheritance. Ford v. Tynte, 
2 J. & H. 150; Morgan v. Abergavenny 
(Earl), 8 O. B. 768. 

By the stat. 24 & 25 Vict. c. 96, s. 12, it 
is made a criminal offence to wilfully course, 
hunt, snare, or carry away, or kill, or wound 
deer in an uninclosed forest, the penalty for 
a first conviction not to exceed £50, and for 
n second or other subsequent offence im- 
prisonment not exceeding two years, with 
or without hard labour. Doing the like to 
deer in inclosed ground is punishable even 
for a first offence with the like imprison- 
ment (s. 13). Setting engines for takin 
or killing deer, whether in an unincl 
or in an inclosed pluce is punishable with 
a fine not exceediug £20. 


DE FACTO. A king de facto is one ac- 
tually reigning, as opposed to one de jure 
` merely, who, although having the lawful 
succession, has either been ousted from, or 
never actually taken, the possession of the 
sovereignty. The constitutional statute, 
11 Hen. 7, c. 1, enacts that obedience to 
the king for the time being de facto shall 
be a protection to the subject against all 
forfeitures under any succeeding sovereign 
claiming adversely. 

See also title ALLEGIANCE. 


DEFAMATION: See title LIBEL. 


DEFAULT, JUDGMENT BY. Where a 
defendant omits to appear, or (having ap- 
peared) to plead or to put in his answer to 
an action or suit within the time or times 
limited for either of these purposes by the 
Courts, and he has obtained no enlargement 
or extension of the time for doing 80, it is 
presumed that he has no defence, and the 
plaintiff is thereupon entitled to sign judg- 
ment against him. Either :— 

(1.) For the non-appearance, if the writ 
has been specially indorsed ; 8. 27, C. L. P. 
Act, 1852: or, 

(2.) For want of plea, if the writ has not 
1852 specially indorsed ; s. 28, C. L. P. Act, 
1852. 

Moreover, by s. 93, C. L. P. Act, 1852, 
when the plaintiff in any action seeks to 
recover a debt or liquidated demund in 
money, judgment by default is final; and 
by 8. 94 of the same Act, where he seeks to 
recover an unliquidated sum, the ascertain- 
ment of which is merely matter of calcula- 
tion, the Court directa the master to ascer- 
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DEFAULT, JUDGMENT BY—continued. 
tain the amount, without reference to the 
distinction between debt and damages, but 
the judgment is in the meantime interlocu- 
tory only. Of course, where the ascertain- 
ment of the damages is not merely matter 
of calculation, the jury must find the 
amount: and, semble, there is no judgment 
at all (by default or otherwise) until the 
jury have so found. 

Judgment by default is also sometimes 
called judgment by Nil dicit. 


DEFEASANCE: See title CONVEYANCES. 


DEFENCE: Ses titles PLEA; JUSTIFICA- 
TION. 


DEFORCEMENT. This is the holding 
of any lands or tenements wrongfully as 
against any person who has the right 
thereto but who has not as yet at any timo 
been in the possession thereof; e.g., where 
a lessee for years or pur autre vie holds 
over after the determination of his interest 
and refuses to deliver up the poxseasion to 
the reversioner or remainderman. But 
when such a tenant holds over without 
any such refusal to deliver up, he is nota 
deforciant, but only a tenant by sufferance. 
The deforciant must have come in by right 
in the first instance; for if the person 
wrongfully holding came in by wrong in 
the first instance, he is not a deforciant, 
but either, 

(1.) An intruder: see title INTRISION ; 

(2.) A disseisor: sce title DissxieIN; or, 

(3.) An abator: see title ABATEMENT. 

Deforcement in respect that the defor- 
ciant comes in by right in the first instance 
is like discontinuance, as to which see title 
DISCONTINUANCE. 


DEGRADATION. This phrase was ap- 
plied: (I.) To the case of a peer deprived 
of his nobility, e. g., the case of the Duke of 
Bedford, of Edward IV.’s reign, who was 
deprived by that sovercign on account of 
his poverty. And at the present day, a 
peer who becomes bankrupt ceases for the 
time being to be capable of sitting in the 
House of Lords (Bankruptcy Disqualifica- 
tion Act, 1871). (2.) To the case of an 
ecclesiastic who is divested of his holy 
orders; degradation is a greater punish- 
ment than deposition, being not merely the 
displacing one from his otlice (which de- 
position also is) but also the divesting him 
of all his badges of honour, privileges, &c. 
(which deposition is not). 


DE INJURIA, REPLICATION. This was 
a form of taking issue, but which has been 
superseded by the C. L. P. Aot, 1852, 8. 79. 
The exact nature of the form iay be col- 
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DE INJURIA, REPLICATION—contd. 


lected from Crogate’s Case (8 Rep. 66), and 
appears to have been in substance the 
following :—It was a general replication 

utting in issue all the material averments 
in the plea. Properly, therefore, it was to 
be replied to a plea of the defendant where, 
and only where, that plea consisted of 
matter of excuse, as that the plaintiff, e. g., 
in an action of trespass for driving the 
plaintiff's cattle, was himself in fault in 
the first instance in so doing: to which 
plea it is of course proper for the plaintiff 
to reply that the defendant’s act was of his 
(the defendant’s) own proper wrong (de 
injurid eud propria), and without any such 
ground of excuse as the defendant alleged 
(absque tali causd). But where, as in 
Crogate s Case, the defendant justified 
under the command of his master, the 
replication de injurid was held inappli- 
cable, not being accompanied with a tra- 
verse of the command. 

See also titles 
REPLICATION. 


New ASSIGNMENT ; 


DEL CREDERE, In mercantile transac- 
tions. if a factor or agent agrees with his 
principal, in consideration of some addi- 
tional compensation, to guarantee to the 
latter the debt to become due from the 
buyer, the excess of this compensation 
over the ordinary compensation is that 
which distinguishes a del credere commis- 
sion from an ordinary one. Of course the 
del credere commission agent is liable on 
his guarantie in case of the purchaser's 
default to pay the price. 


DELICTO, ACTIONS EX. These are 
actions arising from a tort or wrong, being 
independent of contract, O. L. P. Act, 1852. 
The wrong must not amount to a crime, 
otherwise it is no tort in English Law. 
The division of obligations in Roman law 
is the following :— 


ie ia 


C 
(I.) Ex contractu. (2.) Ex delicto. (3.) Ex variis 
causarum 


ae | 
Quasiex Quasi ex 
contractu. delicto. 


The same division is substantially adopted 
in English Law: and the C. L. P. Act, 
1852, 8. 74, provides that in the case of 
actions which are founded upon obligations 
which are doubtfully ex contractu and 
doubtfully ex delicto, the defendant may 
treat the declaration as framed in either 
ho pleases, and may plea: accordingly. 
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DEMESNE LANDS. These were such 
rts of the lands of a manor as the lord 
ept to himself as being necessary for his 
own use. Ancient demesne lands are thoee 
which were so kept by the king as lord in 
the reigns of Edward the Confessor and 
William I., being the lands referred to in 
Domesday Book as Terræ Regis, or Terræ 
is Edwardi. 

Of such lands, one part was retained by 
the lord in his actual occupation for the 
pur ses of his family; a second part was 

eld in villenage, and out of it the tenures 
of 3 Customary Freehold, and 
Ancient Demesne have arisen (see these 
three titles respectively); and the remain- 
ing part was left uncultivated, whence also 
it was called the waste lands of the manor, 
serving for public roads and for common 
of pasture to the lord and his tenants. 

See titles Commons; WASTE. 


DEMISE. A word used in leases for 
terms of years, and being synonymous with 
lease, or let, from which it differs only in 
this respect, namely, that demise ex vi ter- 
mint implies a covenant for title, and also 
a covenant for quiet enjoyment, whereas 
lease, or let, implies neither of these cove- 
nants. Where there are mutual leases of 
the same land, or of something out of the 
same land, made from one party to another 
on each side, it is said to be a conveyance 
by Demise and Re-demise, e. g., where A. 
grants a lease to B. at a nominal rent and 
B. re-demises the same property to A. for 
a shorter term at a substantial rent. 

The word “demise is also frequently used 
as a euphemism for decease or death, e. g., 
the demise of the king, more properly, of 
the Crown, which means, speaking strictly, 
that in consequence of the king’s natural 
body having by reason of the death thereof 
become disunited from his politic body, the 
kingdom is transferred or demised to his 
successor, for the king, as a corporation 
sole, never dies. The word demise should 
not be confounded with the word devise. 


DEMURRAGE, This term is occasion- 
ally used to signify the delay or pee of 
delay of a vessel in port (from the Latin 
demorari); but in law, it is more commonly 
used to denote the sum which is fixed by 
the contract of carriage as a remuneration 
to the shipowner for the detention of his 
ship beyond the number of days allowed 
for loading or unloading. It is usual to 
calculate this sum at so much per day, and 
also to specify in the contract the allowed 
days of demurrage; in which case, if the 
ship is delayed beyond the agreed demur- 
rage, the freighter becomes liable to pay 
damages for the excess, which damages are 
usually estimated at the demurrage rate 
per day. 
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DEMURRAGE—continued. 


If the ship after sailing puts back owing 
to contrary winds, and is detained in port 
by frost or bad weather, no demurrage is 
payable for that unavoidable delay: and 
when the ship is to be unloaded in the 
usual and customary time, no demurrage 
is payable for a detention caused merely 
by the crowded state of the docks (Jamie- 
son v. Laurie, 6 Bro. P. C. 474; Burmester 
v. Hodgson, 2 Camp. 488). Where, how- 
ever, the parties enter into a positive con- 
tract, that the goods shall be taken out of 
the ship within s specified number of days 
from her arrival, as such a contract is con- 
strued strictly, demurrage is poo for 
any delay beyond the specified period, 
although the shipper is powerless to re- 
move the causes of the delay, provided only 
the shipowner is not tc blame. Randall v. 
Lynch, 2 Camp. 352; Bessey v. Evans, 
4 Camp. 131. 

The contract to pay demurrage, which is 
contained in the charterparty, is made be- 
-tween the shipowner and the shipper, and 
the latter is therefore the person liable to 
pay the demurrage ; but where, as is usually 
the case, the bill of lading mentions the 
demurrage, a consignee who accepts the 
goods under it may, and generally does, 
become liable for it on a new contract, to 
be implied from his acceptance of the 
goods under these circumstances; and such 
implied contract may arise, although the 
receiver at the time of receiving the goods 
states that he will not demurrage 
(Smith v. Sieveking, 4 E. & B. 945). But 
a mere reference in the bill of lading to the 
terms of the charterparty, in which demur- 
rage is specified, will not of itself render 
the consignee receiving the goods liable 
for demurrage. Smith v. Sieveking, supra. 


DEMURRER. In pleading, is the for- 
mal mode of disputing the sufficiency in 
law of the pleading of the other side. 

Before the C. L. P. Act, 1852, demurrers 
were either general or special ; but by s. 51 
of that Act, special demurrers were abo- 
lished, There is now therefore but one 
kind of demurrer, namely, the general de- 
murrer, which is admissible under s. 50 of 
the C. L. P. Act, 1852, but only when the 
pleading of the opposite party is bad in 
substance: fur if the pleading is bud for 
argumentativeness, generality, repugnance, 
duplicity, or other like reason not also 
amounting to matter of substance, if is to 
be objected to under s. 52 of the O. L. P. 
Act, 1852, by summary application to the 
Court to strike out oramend. Under s. 89 
re same Act, the form of a demurrer is 
this :— 

“The defendant [or “tho plaintiff,” 
as the case may be), by his attorney [or 
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„in person,” as the case may be] says 
that the declaration [or ‘‘the plea,” &c., as 
the case may be] is bad in substance.” 
And in the margin of the demurrer book 
the matter of law intended to be relied on 
is to be stated. The other side may there- 
upon join in demurrer in this form:— 
„The plaintiff [or “ the defendant,” as the 
case may be] says that the declaration [or 
“ plea,” &c., as the case may be} is good in 
substance.” 

Before the C. L. P. Act, 1862, a party 
was not at liberty both to plead and to 
demur to the same pleading; but by 8. 80 
of that Act, he may by leave of the Court 
now do so upon affidavit, which however is 
seldom required. 

In Chancery, whenever the statements 
contained in a plaintiff's bill of complaint 
(assuming them all to be true as stated) 
are insufiicient to entitle him to the relief 
prayed, the defendant may demur to the 
plaintiff's bill, either to the relief (which 
would include the discovery) sought, or to 
the discovery alone (exclusive of the relief). 
The most usual grounds of demurrer are 
the following: 

(1.) Want of equity, whether 

(a.) In respect of the subject matter; or 
(G.) In respect of the plaintiff per- 


sonally; or 
(c.) In respect of the defendant per- 
sonally ; 
(2.) Want of parties ; 
(3.) Multifariousness; and 
(4.) W in Law of case made by 


aintiff. 

This fourth ground being analogous to 
the ground commonly taken at Law. 

The demurrer, as to its form, commences 
with a formal protestation of the falsehood 
of the statements in plaintiffs bill, and 
then demurs to the bill, or to the part of it 
which it specifies, for the cause which it 
also specifies, concluding with a general 
allegation of other good causes of demurrer, 
and praying to be diemissed from the suit 
with costs, and without being compelled to 
answer the plaintiffs bill. 

Twelve days after the date of his ap- 
pearance to the bill is allowed the defen- 
dant for demurring alone; and twenty-eight 
days if he demur as to part, and plead or. 
answer as to the rest. 

The demurrer must be filed; and within 
three weeks after the filing thereof, it may 
be set down for argument, 

Tn case the demurrer is allowed, it puts 
the plaintiff wholly out of Court, unless be 
obtains leave to amend ; on the other hand 
if the demurrer is overruled, the defendant 
is obliged to put in his full defence by 
answer. 

See titles ANSWEB; PLEA. 
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DENIZEN. A denizen is an alien by 
birth, who has obtained, ex donatione regia, 
letters patent making him an English sub- 
ject. The king may denizenize but not 
naturalize a man, the latter requiring the 
consent of Parliament, either pro re natd or 
under a general Act, such as the Naturali- 
zation Act, 1870 (33 & 34 Vict. c. 14). A 
denizen holds a middle position between 
an alien and a natural born or naturalized 
subject, being able to take lands by pur- 
chase or devise (which an alien could not 
until 1870 do), but not having been able 
to take lands by descent (which a natural- 
born or naturalized subject may do). 

See also titles ALLEGIANCE; ALIENS; 
NATURALIZATION. 


DEODAND. Any personal chattel that 
is the immediate occasion of the death of 
any reasonable creature, and which by 
roason thereof precisely is forfeited to the 
king, to be applied to pious or charitable 
uses,—being in Roman Catholic countries, 
the expiation by masses, and otherwise, of 
the sins of the deceased ; and in Protestant 
countries, the relief of the deserving poor. 
Where the person killed is an infant under 
the age of discretion, no deodand arises, 
there being in his case no sins of commis- 
sion to expiate. 


DEPARTURE. In pleading, where a 
man departs from one line of defence, and 
has recourse to another line of defence 
either inconsistent with or not confirmatory 
of his former defence, this is called a de- 
parture, and the effect of it is to render the 
entire pleading demurrable. Bartlett v. 
Wells, 1 B. & S. 836. 


DEPOSIT: See title BAILMENT. 


DEPOT. In French law, is the 
situm of Roman and the deposit of English 
Law. It is of two kinds, being either 
(1.) Drpét simply so called, and which 
may be either voluntary or necessary; and 
(2.) Séquestre, which is a deposit made 
either under an agreement of the parties, 
and to abide the event of pending litiga- 
tion regarding it, or by virtue of the direc- 
tion of the Court or a judge, pending liti- 
gation regarding it. 


DEPOSITION. This word is used gene- 
rally to denote any affidavit on oath, or 
solemn affirmation in lieu thereof. But it 
is more commonly used in a more particular 
sense, as meaniny,—a statement written 
down by an officer of the Court (called an 
examiner in Chancery), embudying the 
substance of the answers obtained from the 
deponent in the course of his examination. 
It is competent for either party to a suit 
which is intended to be heard upon motion 
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for decree to examine his own unwilling 
witness in this way, but only upon notice 
to the other side, who then and there may 
cross-examine the deponent, the side who 
have called him in that case re-examining 
him. Also, in a suit in which replication 
has been filed, such depositions may be 
taken, but in this case ex parte. In either 
case the deposition is to be regarded as the 
reluctant affidavit of the deponent. 

Depositions are also taken before magis- 
trates for the purposes of a criminal prose- 
cution; and in case the deponent should 
die before the trial, or be too ill to attend, 
these depositions may be used in evidence, 
subject to certain restrictions mentioned in 
the stat. 11 & 12 Vict. c. 42. 


DEPRIVATION : See title DEGRADATION. 


DERELICT. Anything thrown away or 
abandoned, with the intention of quitting 
the ownership thereof. Goods thrown out 
of a vessel to lighten same in time of 
distress are not derelict, for want of the 
intention. Sce Just. Inst. ii. I, 48. 


DESCENDER, — Writ of formedon in. 
This writ used to lie where a tenant in 
tail, having aliened the land otherwisc 
than by fine or common recovery, or having 
been disseised thereof, died, and the heir in 
tail claimed to recover the land as against 
the person in possession thereof under the 
alienation or disseisin. 


DESCENT. Where the title to land 
vests in any one by mere operation of law, 
such title is said to vest in him by descent. 
As thus used, the term is distinguished 
from purchase, which may be either dectse 
or grant. 

See also next title. 


DESCENTS. Estates descend from an- 
cestor to heir, as the blood trickles. 

The following stages in the growth of 
the om law of descents may be indi- 
cated : — 

(1.) Fee simple estates were originally 
confined toe the issue or lineal 
descendants of the ancestor; 

(2.) By the reign of Henry II., collateral 
descendants were admitted to the 
succession upon the failure of 
lineals ; 

(3.) By the time of Henry III., primo- 
geniture, i.e., descent to the eldest 
son in exclusion of the others, was 
established ; 

(4.) By the time of Henry III.; the doc- 
trine of representation was esta- 
lished, whereby the issue of the 
eldest son who was dead stood in 
his place, to the exclusion of the 
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DESCENTS— continued, 
other sons (being the uncles of 
such issue) ; 

(5) In the year 1833, the lineal ancestors 
were as such rendered capable of 
being heirs ; 

(6.) In the year 1833, the half-blood of 
the purchaser became admissible 
to succeed as heir; and 

(7.) In the year 1859, the widow of the 
purchaser became admissible to 
succeed as heir. 

The following are the canons which at 

present regulate the descent of lands :— 

(1.) The inheritance is to descend to the 
lineal descendants of the pnr- 
chaser in infinitum (see title 
PURCHASER): 

(2.) And to the male issue in preference 
to females ; 

(3.) And to the eldest male issue in ex- 
clusion of the others (see title 
PRIMOGENITURE); but if there are 
no male issue, then to the female 
issue altogether (see title Co- 
PARCEN ERS): 

(4.) Lineal descendants in infinitum 
are to represent their ancestor 
(cee title REPRESENTATION) ; 

(5.) Failing lineal descendants of the 
purchaser, the inheritance is to 
go to the nearest lineal ancestor, 
the futher succeeding before the 
brother or sister of the purchaser, 
and every more remote ancestor 
succeeding before his issue other 
than any less remote ancestor or 
ancestors, and his or their issue; 

(6.) In the application of the 5th canon, 
the succession is to be according 
to the following order,— 

(a.) The father and all male paternal 
ancestors and their descendants 
in infinitum ; 

(O.) All the female paternal ancestors 
and their heirs; 

(c.) The mother and all male maternal 
ancestors, and her and their 
descendants in infinitum; and 

(d.) All the female maternal ancestors 
and their heirs: 

(7.) The half-blood of the purchaser 
shall inherit,— 

(a.) Where the common ancestor is a 
male, next after a kinsman in 
the same d of the whole 
blood, and the issue of such 
kinsman in infinitum ; and 

(G.) Where the common ancestor is a 
female, next after that female; 

(8.) In the application of the 6th 
canon,— 

(a.) In the admission of female pater- 
nal ancestors, the mother of the 
more remote malo paternal an- 


117 
DESCENTS—continued. 


cestor and her heirs are to be 
referred to the mother of the 
ess remote and her heirs; and 
G.) In the admission of female mater- 
nal ancestors, the mother of the 
more remote male maternal an- 
cestor and her heirs are to be 
paad to the mother of the 

ess remote one and her heirs: 
(9.) Failing the discovery of an heir 
after the application of all the 
first eight canons, the land is to 
descend to the heir of the person 
last entitled, although he was not 
the purchaser thereof: and such 
heirs will of course have to be 
ascertained by the renewed appli- 
cation of the first eight canons, 
starting only from a different 

point of departure, or propositus. 
DESIGNS, COPYRIGHT IN: See title 

COPYRIGHT. 


DE SON TORT DEMESNE. These are 
words which were commonly used in tho 


‘replication to a defendant’s plea in an ac- 


tion of trespass re clausum it as 
thus :—A. sues H., B. pleads thal he com- 
mitted the alleged trespass by the com- 
mand of X.; A. replies that B. did it de 
son tort demesne, sans ceo que X. lui com- 
mand modo et formå. Since the cases of 
Trevelian v. Pyne (Salk. 107), and Cham- 
bers v. Donaldson (11 East, 65), the alleged 
command hus been truversable in plead- 
ing; and by the C. L. P. Act, 1852, s. 77, 
& plaintiff is at liberty to traverse the 
whole of any plea or subsequent pleading 
of the defendant by a GENERAL denial (in 
the form “ The plaintiff takes issue, &.), 
or admitting some part or parts thereof to 
deny all the rest, or to deny any one or 
more allegations; so that the plea de son 
tort , semble, is now superfluous, 


DETAINER. This word was used in 
two kindred senses; firstly, it signified the 
forcibly keeping another out of possession 
of lands or tenements, an injury which was 
not only of a civil nature, entitling the 
dispossessed party to damages, but also of 
a criminal nature, rendering the dispos- 
sessor liable to a fine to the king for his 
breach of the king’s peace, Compare in 
Roman law the Lex Julia de Vi. Secondly, 
it signified a writ which lay against per- 
sons imprisoned in the Marshalsea or the 
Fleet, and which was directed to the mar- 
shal or warden (as the case might be), and 
directed him to detain the prisoner in his 
custody until he should be lawfully dis- 
charged therefrom. In this latter sense, de- 
tainer is become obsolete, in consequence of 
the Debtors’ Act, 1869 (32 & 33 Vict. o. 62). 
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DETERMINATION. This word, as used 
in Law, denotes the ending or expiration 
of any estate or interest in property; eg., 
an estate during widowhood determines 
upon re-marriage, and an estate during 
minority upon attaining twenty-one years 
of age, and so forth. 


DETINVE. An action which lies for 
the recovery of goods wrongfully detained 
by any one; e.g., for a horse lent. The 
judgment in this action is, that the plain- 
tiff (when successful) do recover the arti- 
cles or their value, together with the 
damages and costs found by the verdict, 
and the costs of increase (see title INCREASE, 
Costs or). Prior to the C. L. P. Act, 1854, 
the defendant had the option either to 
pay the value or restore the goods, but 
now, by s. 78 of that statute, such option 
belongs to the plaintiff, who, upon appli- 
cation to the Court or a judge, may (at the 
discretion of the Court or judge) have 
execution for the goods detained, enforce- 
able by distress. But Courts of Equity 
could always upon bill filed order the de- 
livery up of chattels improperly detained, 
e. g. deeds, court rolls; also, old family 


ictures, horns, snuff-boxes, &c. Fells v. 
ead, 3 Ves. 70. 
DEVASTAVIT. In an action against 


an executor or administrator, where the 
plaintiff has obtained judgment that he do 
recover his debt and costs out of the assets 
of the testator (if any), and, failing these, 
do recover his costs out of the executor or 
administrator's own goods, the usual writ 
of execution isa fi. fa. de bonis testatoris ; 
but if the sheriff return to this nulla bona 
testatoris nec propria, AND a devastavit, the 
plaintiff may forthwith upon the return 
sue out a fi. fa. de bonis propriis, or (at his 
election) an elegit or a ca. sa. against the 
property or the person of the executor or 
administrator, in as full a manner as in an 
action against him in his own right. A 
devastavit is therefore strictly such a return 
by the sheriff; however, the word is com- 
monly employed in the general sense of 
wasting the of the deceased, or in 
uity in the sense of a breach of trust or 
misappropriation of the assets. 


DE VENTRE INSPICIENDO. Where a 
widow is suspected of feigning herself 
with child, the heir may have a writ de 
venire tnspiciendo, to examine her womb 
whether it be as feigned or not; and in 
case her womb be as feigned, the heir may 
a her delivery keep her under surveil- 

nce. 


DEVISAVIT VEL NON. This was an 
issue directed not unfrequently by the 
Court of Chancery, to be tried before a 
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DEVISAVIT VEL NON—continued. 


jury at Common Law; and a like issue 
may be tried by that Court itself at the 
present day in a proper case. The object 
of the issue is to ascertain whether or not 
certain properties are comprised within a 
devise which appears prima facie not to 
comprise them. A proper case fur such an 
issue was that of Newburgh v. Newburgh, 5 
Madd. 364. 


DEVISE. This word meant originally 
to divide or distribute property, but it is 
now used exclusively to signify the giving 
of real estates by will, the testator being 
called the devisor, and the object of his 
bounty the devisee. The word “ devise is 
properly applicable to real estate only, 
while the word bequeath”’ is properly ap- 
plicable to personal estate only ; and upon 
the strength of the word “ devise” alone, an 
intention has been found to pass real pro- 
perty, which nothing else in the will 
seemed to indicate: see Coard v. Holder- 
ness, 20 Beav. 147. 


DICTUM. Called also obiter dictum, or 
“remark by the way.“ is a remark more or 
less casual dropping from a judge with 
respect to the law in matters like that at 
the time before him. 


DIES NON JURIDICUS. A day on 
which the Courts, for reasons of religion, 
do not sit; eg., Good Friday, Sunday, and 
the like. In Roman Law it is called dies 
nefastus. The days on which the Courts 
may sit are called dies juridici, and in 
Roman Law were called dies fasti. Vaca- 
tions are non-court days for a very differ- 
ent reason, namely, the health of the 
judges, counsellors, and officers. 


DIET. A legislative assembly; e. g., the 
Diet of Frankfort. 


DIEU ET MON DROIT (“God and my 
right”). This is the motto of the royal 
family, and is said to have been first used 
by Richard I. It signifies that the sove- 
reignty is subject only to the divine and 
not to any human law. But it is no pre- 
text either for absolutism on the one hand, 
or for the subjection of the State to the 
Charch on the other. 


DIGNITIES. These are titles of honour ; 
and having been originally annexed to 
92 yd are considered as real property. 


DILAPIDATIONS. This word denotes 
generally letting a house get into bad 
repair, and is applicable generally to all 
tenants who are under a covenant to repair 
(see title Wasrr). But it is more u- 
liarly applicable to the bad repair of 
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DILAPIDATIONS—continued. 


ecclesiastical residences, the Ecclesiastical 
Law enabling a succeeding rector to bring 
an action for dilapidations against the exe- 
cutor or administrator of his predecessor, or 
(if he should be still living) against the 
predecessor himself. 


DILATORY PLEAS: See title ABATE- 
MENT, PLEAS IN. 


DIRECTING THE JURY : See title Jury. 


DISABILITY. This means any incapa- 

city either of acquiring or of transmitting a 
right, or of resisting a wrong. Such dis- 
ability may arise either from the act of the 
party, or from the act of his ancestor, or 
rom the act of law, or from the act of 
God. (1.) From the act of the party,—as 
where, after having agreed upon the sur- 
render of an old lease to grant a new one, 
he grants the reversion to another, whereby 
he incapacitates himself to grant the new 
lease: (2.) From the act of the ancestor,— 
as where he was attainted or convicted of 
treason or felony, whereby formerly he 
rendered his children incapable of inherit- 
ing: (3.) From the act of law,—as where 
(prior to 1870) he was an alien born, 
whereby, or in consequence thereof, the 
law struck him with a general incapacity 
to hold lands: and (4.) From the, act of 
God,—as where he is a lunatic or idiot, and 
incapable therefore generally of contract- 
ing. 


DISBAR. To deprive a barrister per- 
manently of the privileges of his position. 
It is analogous to striking an attorney off 
the rolls. Being an extreme measure, it 
ore common to suspend than to dis- 

ar, 


DISCLAIMER : See CONVEYANCES. 


DISOONTINUANCE. This phrase is 
applied to the cessation of an estate or of 
an action. As applied (1.) to the cessation 
of an estate, it arises when he who hath an 
estate tail maketh a larger estate of the 
land than by law he is entitled to do, in 
which case the estate is good, but so far 
only as his estate extends who made it, 
e.g., if tenant in tail makes a feoffment in 
fee simple, or for the life of the feoffee, or 
in tail—all which are beyond his power 
to make —and if the feoffee having entered 
(as lawfully he may) during the life of the 

eoffor, retains the possession after the 
death of the latter, the injury which he 
does by such retention is a discontinuance 
of the legal estate of tbe heir in tail. 

As applied (2.) to the cessation of an 
action, it is somewhat similar to a non- 
suit; for when a plaintiff makes a break 
in the p ings by not continuing the 
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DISCONTINUANCE— continued. 

process regularly from day to day or from 
time to time, as he ought to do, the defen- 
dant is no longer bound to attend, but the 
guit is discontinued, and the plaintiff must 
pay the defendant his costs before he re- 
commences his action. However, by rule 
31 T. T. 1853, “no entry or continuances 
by way of imparlance, curia advisari vult, 
vicecomes non misit breve, or otherwise, shall 
be made on any record or roll whatever, 
or in the pleadings.” On the other hand, 
if the plaintiff find that he has miscon- 
ceived his action, or that for some defect in 
the pleadings, or other reason, he is not 
able to maintain it, he may either, upon 
application at the proper office of the 
Court, or upon motion to the Court itself, 
obtain a rule for leave to discontinue upon 
the terms of paying the defendant his 
costs. After a discontinuance, a plaintiff 
may commence a new action for the same 
cause; and therefore the Court, in many 
cases of hard actions, refuses leave to dis- 
continue (Boucher v. Lawson, Hardw. 200) ; 
as it also does after a peremptory rule for 
judgment on demurrer. Turner v. Turner, 
1 Salk. 179. 


DISCOVERY. By the Common Law, 
neither party to an action was required to 
make discovery to the other of any docu- 
ments or circumstances which might be 
useful in evidence; and an application 
required to be made to the Court of Chan- 
cery, which would in certain cases, upon 
a BILL OF DISCOVERY being filed, decree 
that the defendant thereto should make a 
particular discovery to the plaintiff. But, 
at the present day, bills of discovery are 
become unnecessary ; for, in the Court of 
Chancery, discovery of documents may be 
obtained under the Jurisdiction Act, 1852, 
by summons at Chambers; and, under the 
stats. 14 & 15 Vict. c. 99, and 17 & 18 Vict. 
c. 125, discovery may now also be had at 
law. There are also numerous particular 
provisions in those statutes regarding dis- 
. means of interrogatories. 

title INTERROGATORIES. 


DISENTAILING ASSURANCE. By the 
stat. 3 & 4 Will. 4, c. 74, which abolished 
the ancient Fines and Recoveries, whereby 
formerly (amongst other things) an estate 
tail might be barred, there was substituted 
a new assurance, called a disentailing 
assurance, which was calculated to produce 
the same effect. By this assurance, which 
is in the form of a simple indenture, but 
which requires to be enrolled within six 
months of its execution in the Court of 
Chancery, the tenant in tail (with or without 
the consent of the protector, see that title, 
when there is any such) conveys the lands 
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DISENTAILING ASSURANCE—contd. 


to a middle man (or man of straw), to the 
use of himself, the tenant in tail, his heirs 
and assigns, by which means, and under 
the Statute of Uses, he instantly emerges 
a legal tenant in fee simple. It is usual 
(but not apparently necessary) to add, that 
the object of the assurance is to dock and 
bar the entail and all remainders, &c. 
Where there is a protector, and he refuses 
to concur, the disentailing deed has the 
effect of a fine only, but otherwise it has 
the effect of a common recovery (see these 
two titles). 


DISFRANCHISE. To deprive of certain 
privileges, freedoms, or franchises. 
See title ENFRaNcuHIsE, which is the 
opposite. 


DISHONOUR, NOTICE OF: See title 
BILL or EXCHANGE. 


DISPAUPER. When a poor person has 
been admitted to sue in formå pauperis, 
and through the subsequent acquisition of 
property or any other sufficient cause it is 
proper that he should be deprived of the 
privilege of suing in that quality, then he 
is deprived of the privilege accordingly ; 
in other words, he is dispaupered. 


DISPENSING POWER. The early En- 
glish sovereigns, in imitation of the Popes 
of Rome, had assumed to dispense with the 
laws by issuing proclamations and making 
grants “non obstante any particular law 
to the contrary.” This assumption was 
odious to the Common Law. Thus, in the 
reign of Henry III., in a suit between the 
Bishop of Carlisle and a certain baron, the 
king having resorted to his dispensing 
power in favour of the bishop, and after- 
wards in favour of the baron, the chief 
justiciary complained of the introduction 
of ecclesiastical maxims into the Civil 
Courts; and in the same reign, the king 
having referred to the practice of the popes 
in vindication of his use of the clause non 
obstante, the Master of the Hospitallers ex- 
claimed, God forbid that your majesty 
should utter such a graceless speech.’ 

The practice, notwithstanding, continued 
to be exercised, and in some reigns more 
extensively than in others. In particular 
the exercise of the power by Richard II. is 
said to have been such as to set asid’ the 
very principles of the statates dispensed 
from; but the more usual practice was 
to dispense in particular cases only of an 
exceptional character. It was the opinion 
of Lord Coke (Case of Non Obstante, 12 
Rep. 30) that no Act of Parliament could 
bind the king from any prerogative that 
was inseparable from his person, so as that 
he might not dispense with the statute by 
non obstante. But the true nature and 
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DISPENSING POWER—continued. 
limits of the king's right of dispensing 
with statutes was not fully understood until 
the case of Thomas v. Sowell, decided in 
1666, and reported in Vaughan. The 
plaintiff in that case was a common in- 
former, who brought his qui tam action 
against the defendant (a vintner) to recover 
his share of a penalty under the stat. 
7 Edw. 6, c. 5, incurred by the defendant 
in selling wine by retail without a licence, 
in the county of Middlesex. It was found, 
on special verdict, that James I., who in- 
corporated the Company of Vintners in the 
City of London, had given them licence in 
the letters patent of their incorporation to 
sell wine by retail or in gross withiu the 
city and its subarbs, “non obstante the 
statute of Edw. VI.“ The judgment given 
was to the effect that the king was able to 
dispense in some cases and not in others, 
and that the distinction between the two 
classes of cases did not depend (as had at 
one time been said) upon whether tlie act 
prohibited by the statute was malum in ee 
or malum prohibitum only, but that it de- 
pended upon whether the king himself was 
the only person affected by it or whether 
his subjects also were affected by it. He 
could dispense with his own privileges, but 
not with his subjects’ rights. 

Clearly, therefore, tle practice or pri- 
vilege of dispensing was considered as 
being not in itself wrong, but only wrong 
in the abuse of it. Such abuse was again 
illustrated in 1685, in the case of Godden 
v. Hales, James II. having in that casce 
dispensed with the Test Act in favour of 
the defendant upon his appointment toa 
military office, and in express fraud, not 
only of the Test Act itself, but also of suc- 
cessive resolutions of parliament confirma- 
tory of the Act. In the Bill of Rights 
q W. & M. sess. 2, c. 2), it is accordingly 

eclared, with reference evidently to 
James II., that the dispensing power as of 
late exercised was illegal, thus indicating 
at once the legitimate use and the illegal 
abuse of that prerogative. In the recent 
Case of Eton College, 1815, it was held that 
a dispensation of Elizabeth granted to tho 
fellows of Eton College to hold ecclesiastical 
preferment together with their fellowships, 
notwithstanding a statute of Henry VI. 
to the contrary, was a legitimate exercise 
of the dispensing power. 


DISSEISIN. When one man invades 
the possession of another, and by force or 
surprise turns him out of the occupation of 
his lands, this is termed a disseisin, being 
a deprivation of that actual seisin or cor- 
poral possession of the freehold which the 
tenant before enjoyed. In other words, a 
disseisin is suid to be when one enters 
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DISSEISIN —continued. 

intending tv usurp the possession, and to 
oust another from the freehold. There- 
furo quærendum est à judice quo animo lie 
entered. To constitute an entry a dis- 
soisin, there must be an ouster of the 
freehold, either, first, by taking the profits; 
or, secondly, by claiming the inheritance 
(1 Cruise, 60). He who so enters and puts 
a party out of possession of the freehold is 
termed the disseisor. Litt. 279. 


DISSENTERS. The stat. 1 Will. & M. 
sess. 1, c. 18 (Toleration Act), s. 4, exempted 
persons taking the oaths and subscribing 
the declaration therein mentioned from 
all prosecutions in the Ecclesiastical Courts 
for nonconformity ; and it was held in 
Barnes v. Shore (8 Q. B. vy that this pro- 
vision extended not only to lay persons, but 
to clergymen who, after being ordained, 
dissented from the Church. For disturb- 
ing a Disseutiug congregition each of- 
feuder is liable to a penalty of £20. A 
Jewish synagogue is nut at the present day 
an illegal establishment. Israel v. Sim- 
mons, 2 Stark. 356. 

Dissenters, in respect of their religious 
worship have as full a right as Churchmen 
to the protection of the Courts (Rex v. 
Wroughton, 3 Burr. 1683); and a manda- 
mus will lie to register and certify a dis- 
senting meeting-house (Hex v. Derby 
(Justices), 4 Burr. 1991); also to compel 
the trustees of u meeting house to admit a 
5 teacher. Rex v. Barker, 3 Burr. 

65. 


DISSOLUTION : See titles PaRLIAMENT ; 
PARTNERSHIP. 


DISTANCE. Is to be measured in a 
straight line as the crow flies (Lake v. But- 
ler,5 El. & Bl. 92). And where the trustees 
of a turnpike road were prohibited by a 
local Act of Parliament from erecting any 
toll-zate within three miles of Bargate in 
the town of Southampton, it was held that 
the distance was to be measured by a 
straight line and not by the road (Jewell v. 
Stead, 6 El. & Bl. 350). See also Duignan 
v. Walker, 1 Johns. 446 (an injunction 
case). 


DISTRESS. A power of distress may 
belong to a landlord either in virtue of ex- 
press words conferring it, or in virtue of the 
general law. In the latter case, the follow- 
ing are the requisites to the power of 
distress :— 

(1.) There must be an actual demise, 
and not a mere agreement for a 
lease ; 

(2.) The rent must be certain ; 

(3.) The rent must. be in arrear, but in 
the case of rents payable in ad- 
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vance, these are held to be in 
arrear instantly upon the com- 
cee of 95 period for which 
ey are payable (Buckley v. Ta 
lor, 2 T. R. 600): and a g 

(4.) The distrainor must have the rever- 
sion in him, either an actual 
reversion or (at the least) a re- 
version by estoppel. Morton v. 
Woods, L. R. 8 3 B. 658. 

With reference to the things that are 
liable to be distrained, generally speaking. 
all moveable chattels (whether the property 
of the teuunt or of a stranger) which are 
upon the demised premises at the time 
when the distress is made are liable. 2 W. 
& M., sess. 1, c. 5,8. 3. 

With reference to the things that are not 
liable to be distrained, the following classes 
of aye are not liable: 

.) Fixtures, sed quære; 

(2) Title deeds: 

(3.) Things delivered to a person exer- 
cising a public trade tobe managed 
in the way of his trade; 

(4.) Animals ferz naturz ; 

(5.) Things in actual use; 

(6.) Perishable goods ; 

(7.) Goods in custody of the law; 

(8.) Crops or produce sold by sheriff, 
subject to an agreement to cun- 
sume same on lund; 

(9.) Frames, looms, &c., entrusted to 
workmen ; 

(10.) Goods of an ambassador; and 
(11.) Effects of a company being wound 


up. 

And the following classes of things are 
conditionally privileged from being taken 
in distrers :— 

(1.) Implements of trade not in actual 

use: and 

(2.) Cattle and sheep. 

The distress must be made, as a general 
rule, on the premises demised, subject, how- 
ever, to the following exceptions :— 

(I.) Cattle or stock of the tenant feeding 
or being on a common appendant 
or appurtenant or otherwise be- 
longing to the demised premises; 

(2.) Cattle seen driven off demised pre- 
mises on purpose to defeat dis- 
tress; and 

(3.) Goods fraudulently removed from 
the demised premises. 


DISTRESS INFINITE. In the case of 
a distress for fealty or suit of Court, no dis- 
tress can be unreasonable, immoderate, or 
too large; for this is the only remedy to 
which the party aggrieved is entitled, and 
therefore it ought to be such as is suf- 
ciently compulsory ; and let it bo of what 
value it may, there is no harm done, espe- 
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DISTRESS INFINITE—continued. 


cially as it cannot be sold or made away 
with, but must be restored immediately 
on satisfaction made. A distress of this 
nature, that has no bounds with regard to 
its quantity, and which may be repeated 
from time to time, until the stubbornness 
of the party is conquered, is called a dis- 
tress infinite. For some other purposes, as 
in summoning jurors and the like, a dis- 
tress infinite used also to be allowed. 


DISTRINGAS. A writ of distringas ma 
be put upon stock or moneys in the Bun 
of England, and its effect is exactly that of 
a stop-order on a fund in Chancery (see 
title Sror-OR DER). Formerly, writ bear- 
ing this name used to be directed to the 
sheriff, commanding him to distrain upon 
the goods and chattels of a defendant, in 
order to compel his appearance to a writ of 
summons. ‘This distringas, however, was 
only granted when the person requiring 
the same had shewn by affidavit to the 
satisfaction of the Court out of which the 
writ of summons issued, that the defendant 
had not been personally served with the 
writ of summons, and had not, according 
to the exigency thereof, appeared to the 
action, and could not be compelled 80 to 
do without some more efficacious process 
(1 Arch. Prac. 202). The writ in this 
second use of it was abolished by the 
C. L. P. Act, 1852. 


DISTRINGAS JURATORES. A writ 
directed to the sheriff peremptorily com- 
manding him to compel the ap nee of 
jurors in Court on a certain 1 
appointed. This writ also has been abo- 
lished by the C. L. P. Act, 1852. 1 Arch. 
Prac. 365. 

DISTURBANCE. A species of injury to 
real property, commonly consisting of a 
wrong done to some incorporeal heredita- 
ment by hindering or disquieting the 
owners in their regular and lawful enjoy- 
ment of it. There were five principal 
varieties of this injury, viz.: (1.) Disturb- 
ance of franchise; (2.) Disturbance of com- 
mon; (3.) Disturbance of ways: (4.) Dis- 
turbance of tenure; and (5.) Disturbance 
of patronage. Finch, 187. 


DIVORCE (divortium). The separation 
of husband and wife by the operation of the 
law. There were two kinds of divorce, the 
one total, the other partial; the one à vin- 
culo matrimonii, the other merely à mensã 
et toro. The total divorce, à vinculo matri- 
monii, used to be only for some canonical 
cause of impediment existing before the 
marriage, e.g., consanguinity, and not for 
any impediment that was supervenient, or 
arising afterwards, as may be the case in 
affinity or corporeal imbecility. In these 
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DIVORCE—continued. 


cases of a total divorce, the marriage used to 
be declared null, as having been absolutely 
unlawful ab initio; and the parties were 
therefore separated pro salute animarum ; 
for which reason no such divorce could be 
obtained but during the life of the parties. 
In these divorces the wife, it was said, should 
receive all again that she brought with 
her, because the nullity of the marriage 
arose through some impediment, and the 
goods of the wife were given for her ad- 
vancement in marriage which was now 
found never to have existed, (Dyer, 62). 
But at tlie present day a divorce à vinculo 
matrimonit may be obtained for a cause 
that is supervenient; thus, a husband may 
obtain it on account of his wife’s adultery, 
and a wife may obtain it on acoount of her 
husband’s adultery, coupled with cruelty 
or desertion on his part; and such divorces 
are not unfrequently granted under the 
provisions of the Act 21 & 22 Vict. c. 77, 
without the necessity (which for some time 
existed) of obtaining a special statute for 
the purpose. This divorce enables the par- 
ties to marry again, and to do all other 
acts as if they had never been married. 
Divorce à mensd et thoro used to be granted 
when the marriage was just and lawful ab 
initio, and therefore the law was tender of 
dissolving it: but for some supervenient 
cause it might become improper or impos- 
sible for the parties to live together, e. g., in 
case of intolerable ill-temper, or adultery 
in either of the parties. But at the present 
ony there is no divorce à mened et thoro, but 
either a total divorce à vinculo matrimonii 
for the causes mentioned above, or else a 
judicial separation for causes that are in- 
sufficient to justify a total divorce, e.g., 
cruelty or incompatibility of temper, being 
extreme. Parties separated in this manner 
cannotafterwards marry again, until, at any 
rate, the one party is dead, when the other 
may lawfully marry again. 
See also title ALIMONY. 


DOCKET, STRIKING A. A phrase that 
was formerly used in the practice of bank- 
ruptoy. It referred to the entry of certain 
papers at the bankrupt office, preliminary 
to the prosecution of the fiat against a 
trader who had become bankrupt. These 
papers consisted of the affidavit, the bond, 
and the petition of the petitioning creditor ; 
and their object was to obtain from the 
Lord Chancellor his fiat, authorizing the 
petitioner to prosecute his complaint 
against the bankrupt, either in Her Ma- 
jesty’s Court of Be in London, or 
in one of the district Courts of Bankruptcy 
in the country. The affidavit had to be 
left at the office of the Secretary of Bank- 
rupts, who used to make an entry in the 
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“docket book,” and this seems to have 
been what was technically termed strik- 
ing a docket. The bond formerly entered 
into by the petitioner was by the statute 
5 & 6 Vict. o. 122, no longer required; but 
upon the affidavit being left ut the office, 
the clerk prepared the petition, annexed 
the affidavit to it, and thereupon obtained 
the Lord Chancellor’s fiat. The modern 
equivalent seems to be putting the petition 
in bankruptcy upon the files of the Court, 
no flat of the Lord Chancellor being now 
required in order to prosecute the bank- 
ruptcy. See Bankruptcy Act, 1869. 


DOGS. The stat. 30 & 31 Vict. c. 5, 
has imposed a tax on dogs. It seems that 
the owner of a dog is liable for damage 
done by it to cattle or sheep, without 

roof of his scienter of the nature of the 

og, but that he is not liable without such 
proof for damage done to human beings. 
The stat. 34 & 35 Vict. c. 56, provides for 
the detention of stray dogs, and for the 
slaughter of such as are dangerous. 


DOLE. This word is derived from the 
Saxon delan, to divide, and denotes a part or 
portion of a meadow which is divided; and 
the word still retains the meaning of di- 
vide, e.g., to dole out alms is to divide or 
distribute alms, 


DOME, or DOOM. This is literally a 
judgment, and obtained at first a neutral 
meaning; e.g., in the Black Book of Here- 
ford, fo. 46, this phrase occurs,—“ So help 
me God at his holy dome,’’—meaning at 
the day of last judgment. But the word 
has more recently acquired the meaning of 
condemnation. 


DOME-BOOK. A book of judgments 
(dooms, domes). The book thus called 
was compiled during the time of Alfred 
the Great, and is said to have been extant 
so late as the reign of Edward IV., after 
which it was lost. It is generally assumed 
to have coutained the principal rules of the 
Common Law (so far as these rules were 
then developed), together with the then 

nalties for misdemeanors, and the then 
orms of judicial proceedings. 


DOMESDAY-BOOK. The book thus 
called was compiled in the reign and by 
the direction of William I., commonly 
called the Conqueror, and is one of the 
many works of permanent utility of that 
sovereign. It was in two volumes, and 
contained the details of a t survey of 
the kingdom, throughout all its counties, 
five men in each county (called justices) 
having been assigned in 1081 for the pur- 
pose of collecting the necessary statistics, 
and having completed their statement 
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DOMESDAY-B00K—continued. 
thereof in 1086, when the whole returns 
were thrown together and formed the two 
volumes of Domesday Book. 

This work is an authoritý upon certain 
points of real property law; e. g., upon the 
question whether lands of copyhold tenure 
are or are not of that peculiar species of 
copyhold which is called Ancient Demesne : 
see that title. 


DOMICILE. Is the place at which a 
person has his principal residence, and 
that is generally construed to be the place 
at which he usually keeps his wife and 
family (or household ubi lar et pe- 
nates). In the case of infants and married 
women, their domicile is that of their 
parents or husband. A domicile may be 
either original or acquired. The original 
domicile (domicilium originis, is that at 
which the parents of the person are domi- 
ciled at the time of his birth, and usually 
agrees (under English law) with his nation- 
ality. To acquire another domicile, the 
rule of law is that both the animus (or 
intention to acquire it) and the factum (or 
actual acquisition of it) must combine. 
Now the acquisition of a new domicile is 
only complete when the former domicile is 
definitively abandoned, and an actual re- 
moval is made to the place of the acquired 
domicile. But for the re-acquisition of the 
original domicile, the definitive abandon- 
ment of the acquired domicile when fol- 
lowed up, or rather when evidenced, by one 
step towards a return to the original domi- 
cile, is sufficient. 

The law of a man’s domicile for the time 
being (whether original or acquired) deter- 
mines all his poron capacities und in- 
capacities; and to tbat extent it often 
controls the operation of the Lez loci situs 
(see that title), although not also the 
operation of the Lex loci rei sitz (see that 
title). Further, the Lex Domicilii also 
regulates the distribution of his personal 
estate in case of his death intestate. Sce 
Story on Conflict of Laws; Westlake’s 
Private International Law. 


DOMINANT TENEMENT. In the law 
of easements, the tenement whose owner 
as such enjoys an easement over an adjoin- 
ing tenement is called by this name. 

See title EASEMENTS. 


DONATION. In French law, every do- 
nation in order to be complete must be 
assented to by the donee, and if a married 
woman, with the consent of her husband. 
Immediately upon such assent being 
given, the gift is complete (just as in Ro- 
man Law) without any traditio; for a 
necessity is laid on the donor or his heirs 
to make traditio. In this respect, the 
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English law differs from both, holding that 
not only is assent on the part of the donee 
necessary, but also delivery of the thing 
given. In French law such gifts are irre- 
vocable, excepting for one of three causes,— 
(1.) The non- performance of conditions 
when there are any such; (2.) The ingra- 
titude of the donee ; or (3.) The subsequent 
birth of offspring. 


DONATIO MORTIS CAUSA. Is a gift 
made in contemplation of death, and taking 
absolute effect upon the death. The great 
essential to it is a delivery actual or con- 
structive of the thing given: and provided 
that requisite is observed, there is nothing 
which may not be the subject of such a 
gift, excepting a cheque (inasmuch as the 
authority to puy that is revoked upon the 
death), and excepting perhaps real pro- 
perty (inasmuch as the law prescribes par- 
ticular formalities for the conveyance of 
such). There may, however, be a donatio 
mortis causa of a mortgage debt charged on 
real property; and such gift is made by a 
delivery of the mortgage deeds, 


DORMANT PARTNER. A sleepin 
tner. . 
See title PARTNERSHIP, 


DOTE ASSIGNANDA. The writ thus 
described lay for a widow whose husband 
held of the king in chief, and was issued to 
the escheators upon the widow's making 
oath in Chancery not to marry without the 
king’s leave. Such widows were called 
the king’s widows. 


DOTE UNDE NIHIL HABET. The 
writ thus described Icy for a widow against 
a purchaser of the lands from her husband. 


DOUBLE COSTS. Under the statute, 
5 & 6 Vict. c. 97, all previous Acts of 
Parliament (whether public or private) 
which awarded double or treble costs are 
repealed, and party and party costs only, or 
reasonable costs upon taxation only, are 
to be given, when given at all. 


DOUBLE PLEA. The plea thus de- 
described is faulty on the ground of 
duplicity, Papoa in pleading is a fault 
which may arise either in the declaration 
or in any subsequent pleading, aud signi- 
fies the allegation of several distinct 
matters in support of, or in answer to, a 
single demand, any one of which matters 
would be sufficient of itself to support the 
demand, or to answer it. Leave to plead 
several pleas may, however, be obtained 
under the C. L. P. Act, 1852, s. 81. The 
fault of duplicity used formerly to be taken 
advantage of by special demurrer; but 
since the C. L. P. Act, 1852, it is now to be 
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met by application in a summary way 
under s. 52 of that Act, to amend or strike 
out the faulty pleading. : 


DOWAGER. A widow whois endowed, 
or who has a jointure in lieu of dower, is 
thus descri ; but in common practice 
the word is confined to the widows of 
princes, dukes, and other like persons only. 


DOWER. Is the right of a widow 

during the residue of her life to one-third 

ate the lands late of her deceased hus- 
and. 

(1.) In the case of widows who were 
married before the Ist of January, 1834, 
the right to dower attached to all lands of 
which the husband was solely seised for 
un estate of inheritance, and, having once 
attached, the right was not capable of 
being barred or defeated excepting by a 
fine in which the wife joined. In the 
absence of a fine, it attached upon the 
lands even when in the hands of a pur- 
chaser. It was not necessary that she 
should have any issue actually born. To 
exclude her dower from attaching at all 
was therefore the great object of every 
purchaser of land; and two methods were 
in common use, called respectively the old 
method and the modern method of barring 
dower. Under the old method, the lands 
were conveyed to the grantee and his heirs, 
to the use of the grantce and a trustee and 
the heirs of the grantec, with a declaration 
that. the estate of the trustee was in trust 
only for the grantee and his heirs. Under 
the modern method, a general power of 
3 was in the first place given to 
the grantee, and subject thereto to the 
grantee for his life, with remainder to a 
trustee and his heirs during the pur- 
chaser's life, with an ultimate remainder 
to the heirs and assigns of the purchaser 
for ever. 

(2.) In the case of widows who have 
been married since the Ist of January, 
1834, the right of dower attaches to all 
lands of which the husband is solely 
seised, or even equitably possessed, for an 
estate of inheritance ; but although it may 
have once attached, the right is of the 
most fragile sort, being defeated by any 
declaration in the will of the husband, or 
by his devise of the lands, or by his alien- 
ation of them during his life, and even, pro 
tanto, by his debts. And it is not infre- 
quent to exclude it from attaching even 
from the first, by inserting a declaration to 
that effect in the deed of grant, which is 
also now effectual to defeat the widow's 
right. 


DOWRY. This is the proper name for 
the property which the wifo brings to her 
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husband upon her marriage with him, and. 
like the dos of Roman Law is distinguished 
from the dower (or jointure in lieu thereof), 
which corresponds to the donatio propter 
nuptias of Roman law. The wife's dowry 
is often called her maritagium in the old 
statutes. i 


DEOIT. This word signifies right. 
Druit-droit signifies. therefore, a right 
upon a right, or a double right, and was 
used to denote the title of one in whom 
the right of possession and the right of 
property were combined. The phrase 
droitural was used of actions which were 
brought upon a writ of right, as dis- 
tinguished from that other group of actions 
called possessory, which were brought upon 
the fact of, or right to, the possession 
merely. 


DROITS CIVILS. In French Law, de- 
note private rights, and the exercise of 
which is independent of the status (qualité) 
of citizen. Foreigners enjoy them, and 
the extent of that enjoyment is determined 
by the principle of reciprocity. Conversely, 
foreigners, although not resident in France, 
may be sued on contracts made by them 
in France, and (unless possessed of suffi- 
cient real property in France) are obliged 
to give security. This provision meets 
such a case, semble, as that of Lerouæ v. 
Brown, 12 C. B. 801. 


DRUNEENNESS. Where total, is a 
qualified incapacity for contracting; and 
where the drunkenness, being partial, is 
caused by the other contracting party to 
the fraud of the intoxicated person, then 
it is also a ground for avoiding the con- 
tract. And with reference to crime, habi- 
tual drunkards are placed under police 
supervision; and persons committing any 
crime while in a state of temporary drun- 
kenness are not excused thereby, but the 
circumstance at the very most gocs only in 
extenuation of the offence. 1 Hawk. c. I, 
s.6; Arch. Crim. Pl. 18. 


DUCES TECUM. When a person, who 
is not a party to an action or suit, has in 
his possession any written instrument 
which is capable of being used as evidence 
at the trial or hearing, he is brouglit before 
the Court upon a subpena duces tecum, 
which is a writ commanding him to appear 
at the trial and bring the instrument with 
him. And, notwithstanding he may have 
some good reason for not producing it, still 
he must obey the writ in the first instance, 
not himself judging, but leaving the Court 
to judge, of the sufficiency of his reason 
for the non-production. 
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DUCHY COURT OF LANCASTER: See 
title CHANCELLOR. 


DUM FUIT INFRA ATATEM. This 
was a writ which lay for the recovery of 
lands which a man had alienated while 
under age. The writ lay also for the heir 
of the infant alienor. 


DUM FUIT IN PRISONA. This was a 
writ which lay for the recovery of lands 
which a man had alienated while in prison 
or under duress. 


DUM FUIT NON COMPOS MENTIS. 
This was a writ which lay for the recovery 


-of lands which a man had alienated while 


insane. 


DUPLICATE. Any copy or transcript 
of a deed or writing is culled a duplicate. 


DURESS. Is of two kinds, being either 
(I.) To the person; or (2.), To the goods. 
The object of placing either the person or 
the goods under duress being to extort 
money in excess of what (if anything) is 
rightfully owing, the law holds that the 
excess so obtained may be recovered back 
as money had and received; also, that 
duress (like fraud) vitiates all contracts 
made under its influence, 


DYING DECLARATIONS, In crimins] 
law the dying declarations of the injure 
person, being an adult, are admissible, but 

eing an infant of very tender years are 
not admissible in evidence, the reason for 
the exclusion of the latter being that the 
child’s mind is not affected by the prospect 
of death, as the adult’s is supposed to be. 


DYING WITHOUT ISSUE. Formerly, 
if lands were given to A., and if he died 
without issue, then to B. in fve simple, A. 
took an estate tail by implication, and B. 
an estate in fee simple in remainder, which, 
however, A. could defeat. But now, under 
1 Vict. o. 26, under the same words, A. 
would take an estate in fee simple de- 
feasible in case he left no issne when he 
died, and B. would tuke an estate in fee 
simple that was exccutory upon the same 
event, namely, A.’s leaving no issue at the 
time of his, A.’s, death. 


EALDERMAN. A title of office in 
Anglo-Saxon times, and holding in those 
times the same position of eminency that 
the title of Earl held during the Danish 
period of occupancy. 

The alderman of the present day, mean- 
ing thereby the civic functionary so de- 
scribed, is clearly a derivation etymologi- 
cally from the Anglo-Saxon Ealderman, 
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EALDERMAN—continued. 
but with the changes in society which 
have intervened between the Anglo-Saxon 
and the present times, the eminency of 
the office has been comparatively depre- 
ciated, although the aldermanic gown is 
still a distinction to be aspired at. 


EAR-MARK. Personal property is said 
to be ear-marked when it can be identified, 
that is, distinguished from other personal 
property of the same nature. Asa general 
rule, money has no such distinguishing 
feature, or ear-mark. 


EARNEST. In Roman Law called arrha, 
is something given as evidence of the con- 
tract in Roman Law, and for the purpose 
(in certain cases) of binding the bargain 
in Euglish Law. As the name denotes, it 
is given to shew that the purchaser is in 
earnest, and not either trifling or intending 
a deception. For this purpose it is not 
infrequently exacted by tradesmen from 
unknown customers giving them orders to 
make goods; it is originally no part of the 
price of the goods, and therefore is for- 
feited on the customer’s default; but if 
le duly accepts and pays for the goods 
when made, then the earnest counts as 
part of the price. The giving of an ear- 
nest is one of the three alternatives pe 
scribed by the Statute of Frauds, 29 Car. 
2. c. 3, s. 17, for the validity of a contract 
for the sale of goods of £10 or upwards. 


EASEMENTS. An easement is a privi- 
lege, without profit, which one neighbour 
hath of another (Termes de la Ley, 284): 
or which the owner of one tenement as 
such has over an adjoining tenement or 
the owner thereof as such, the former 
tenement being for this purpose called the 
dominant tenement, and the latter the ser- 
vient tenement. 

Easements are in derogation of natural 
rights, in whatever way such rights may 
have arisen, whether, 

(1.) In respect of private or individual 

ownership ; or, 

(2.) In respect of public or common oc- 

cupation, 
Thus, a private owner, subject only to the 
maxim sic utere tuo ut alienum non lædas, 
has, in virtue purely of his ownership, an 
absolute power of using, or right to use, 
his property in whatever way he pleases, 
to the full extent that his interest therein 
extends, that is to say, to the full extent 
of his life-estate if he is a tenant for life, 
and to an unlimited extent if he is a tenant 
in fee simple or in fee tail absolute: and 
an easement in or over that estate or inte- 
rest is, to the extent that the easement 
extends, a restriction upon that absolute 
right or power of user. And again, public 


A NEW LAW DICTIONARY. 


EASEMENTS—continued. 
or common occupiers, e. g., the residents in 
any city, town, or village, have, in virtue 
purely of their occupation, certain natural 
rights analogous to rights arising out of 
property, e. g., a right to air or to water, to 
the extent that their occupation-interest 
extends, that is to say, to the extent of 
natural existence; and an easement in or 
over that occupation-interest is, to the ex- 
tent that the easement extends, a restric- 
tion upon those natural rights. 

Easements consist in patiendo or in non 
faciendo, and not in e in other 
words, easements extend thus far in their 
general effect, namely, that they oblige the 
private owner of the servient tenement, 
not in his personal capacity, but in virtue 
of that his connection with the servient 
tenement, to permit, or in no active sense 
impede, the owner or occupier of the 
dominant tenement as such in the enjoy- 
ment of his easement over the servient 
tenement, to the extent that such easement 
may extend; but they oblige no further, 
e.g., they do not oblige the owner of the 
servient tenement as such in any active 
sense to augment the measure of the ease- 
ment, or even to facilitate the enjoyment of 
it, as, for example, by widening or clearing 
out a dam or watercourse, scouring a sewer, 
and such like. Pomfret v. Ricroft,1 Wms. 
Saund. 557. | 

Easements are of various kinds, being 
either, 

(1.) Easements of necessity; or, 

(2.) Easements of convenience, 

An easement of necessity is one without 
which one's neighbour or the owner of the 
property adjoining could not pursue his 
trade or enjoy his property at all, and not 
merely with less readiness or comfort; and 
with reference to easements of that kind, 
the law implies or assumes a grant of them, 
and dispenses with the production of the 
ant. An easement of convenience is one 
y which one’s neighbour, or the owner of 
the property adjoining, pursues his trade 
or enjoys his property in a readier or more 
comfortable way, but which he might also 
do without, although not so well. 

An easement which is merely one of con- 
venience under certain circumstances may, 
under certain other circumstances, be one 
of necessity, or almost of necessity. Thus, 
given the natural state of land, the only 
easement of necessity is a road or right of 
access to it of the simplest character over 
the adjoining land when it is surrounded 
by such latter land and there is no public 
highway running to it; and under such a 
state of circumstances all other easements, 
whether in the shape of ways, or in other 
shape or shapes, are easements of conve- 
nience merely. But given an artificial 
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state of land, e.g., land which has been and 
is applied to manufacturing processes, the 
easement of necessity in the shape of a 
right of access to it under the like circum- 
stunces as above continues to exist; but 
that easement, instead of being now a way 
of the simplest character, is enlarged into 
a wider way, for numerous purposes other 
than the mere right of personal access, and 
although to the extent of such enlarge- 
ments of it, it would be an easement of 
convenience and not of necessity in the 
case of the natural state of land, yet in 
the supposed artificial state of the land, 
the easement is to its full extent an ease- 
ment of necessity, or almost of necessity, 
and not of convenience merely. And 
similarly, rights of consuming water, rights 
of fouling water, rights of fouling air, may 
under given circumstances be easements of 
necessity, although in the natural state of 
land they would be easements of conveni- 
ence merely. And such being the wavering 
character of the distinction between ease- 
ments of necessity and easements of con- 
venience, it is useless to make that distinc- 
tion, although a true one, the cardinal 
division in an enumeration of the varieties 
of easements, which are much more use- 
fully referred to the natural rights of user, 
upon which they are restrictions; and upon 
that principle they may be enumerated 
generally as follows :— 

I. With reference to Air. Every private 
owner and general occupier having a na- 
tural right, recognised by the Common Law 
of England, to PURITY or AIR, the ease- 
ment relative to the purity of air is the 
following one, namely :— 

(I.) A right to pollute the air (Flight v. 
Thomas, 10 A. & E. 590) to an extent jus- 
tifled by the customary business of the 
locality (Walter v. Selfe, 4 De G. & Sm. 
315), but not further (St. Helen’s Smelti 
Co. v. Tipping, 11 H. L. C. 650); an 
it makes no difference whether the party 
complaining of the pollution comes to the 
nuisance or not (Bliss v. Hall, 4 Bing. 
N.C. 183); at any rate, where material in- 
jury, as distinguished from mere personal 
discomfort, is the result of it. St. Helen's 
Smelting Co. v. Tipping, supra. 

Again, no private owner or general 
occupier baving a natural right recognised 
by the Common Law of England to the FREE 
PASSAGE OF AIR, the easements relative to 
the passage of air are the following two, 
namely: 

(2.) A right to the free passage of air 
(Trahern’s Case, Godb. 233); but such a 
right seems now to be discouraged by the 
law. Webb v. Bird, 10 O. B. (N. S.) 268. 

(3.) A right to send noise through the 
air. Roskell v. Whitworth, 19 W. R. 804. 
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II. With reference to Light. No private 
owner or general occupier having a natural 
right recognised by the Common Law of 
England to the FREE PASSAGE OF LIGHT, the 
easement relative to the age of light 
is the following one, namely :— 

(4.) A right to the free passage of light 
(Aldred’s Case, 6 Rep. 54), which right, if it 
arise in virtue of the Prescription Act, is 
an absolute and indefeasible right as well 
for the present as for all possible future 
p (Yates v. Jack, L. R. 1 Ch. App. 
295); but if it arise from express grant, 
the right is limited to the amount of light 
accustomed to at the time of the 
grant ( Yates v. Jack, supra); and if it arise 
from implied grant, as where a person sells 
a house with windows overlooking land 
which he retains, the right is limited in 
like manner as apon an express grant. If, 
however, the easement is exceeded, that 
does not entitle the servient owner to 
obstruct the free passage of the accustomed 
light, although he is unable without doing 
80 to obstruct the passage of the excess 
(Tapling v. Jones, 11 H. L. C. 290); and 
the dominant owner, in case the accus- 
tomed light is obstructed, may in Equity 
have either damages alone, in a few rare 
cases (Heath v. Bucknall, L. R. 8 Eq. 1), 
or an injunction and damages both 
(Straight v. Burn, L. R. 5 Ch. App. 166) ; 
and at Law he may always have damages, 
and in some cases an injunction also. See 
C. L. P. Act, 1854, s. 79. 

III. With reference to Water. Every 
private owner or general occupier, being a 
riparian owner or occupier, having certain 
natural rights recognised by the Common 
Law of England in respect of natural 
streams, whether constant or intermittent, 
of a known and definite course, and not 
being artificial or underground, that is to 
say, the three following natural rights, 
namely: 

(a.) A right to the NATURAL FLOW of 

the water; 

(.) A right to the NATURAL PURITY of 

the water; and 

(c.) A right to take the water for NATURAL 

USE, aud whether for the entire or 
partial consumption of the water 


en,— 

The easements relative to those res 
tive natural rights are the following two, 
namely :— 

(5.) A right to divert the water (Bealey 
v. Shaw, 6 Last, 209), including the right 
to a watercourse; and also a right to 
pen back the water (Wright v. Howard, 
1 Sim. & S. 190); including the right to 
flood another's land in penning back the 
water. 

(6.) A right to pollute the water. Hall 
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v. Lund, 1 H. & C. 676; but sce Goldsmid 
v. Tunbridge Wells Improvement Commis- 
N L. R. 1 Eq. 161; L. R. 1 Ch. Ap. 

IV. With reference to Support. Every 
private owner and general occupier having 
certain natural rights recognised by the 
Common Law of England in respect of the 
contiguous land, whether adjacent or sub- 
jacent, that is to say, the two following 
natural rights, namely :— 

(a.) A right to ADJACENT 

SUPPORT, and 


sufficient while 
his land is in 
(b.) ArighttosuBJACENT [its natural 
SUPPORT state,— 
The easements which are relative to these 
respective natural rights are the follow- 
ing three, namely :— 


(7.) A right of support from under- 


ground water (Popplewell v. Hodkinson, 
L. R. 4 Ex. 248); N 

(8.) A right of support for land built 
upon, or for buildings (Humphries v. Brog- 
den, 12 Q. B. 749), or otherwise rendered 
more liable to subside (Harris v. Ryding, 
5 M. & W. 71): and converse! 

(9.) A right to cause a subsidence of 
land. Chadwick v. Trower, 6 Bing. N. C. 1. 

V. With reference to Ways. Every pri- 
vate owner or general occupier having an 
exclusive natural RIGHT OF WAY recognised 
by the Common Law of England over and 
throughout his private property, or ovcu- 
pation ground, the easements relative to 
that natural right are the following two, 
namely: ö 

(10.) A private right of way, being a 
right of way in an adjoining private owner 
or in an adjoining general occupier; and 

(11.) A public right of way, being a 
right of way in the king's subjects gene- 
rally in respect of their general occupation 
of the country. 

These two easements differing in this 
respect, that while a public right of way, 
wherever it exists, is unlimited in extent, 
a private right of way, on the contrary, 
may be either limited or unlimited in 
extent, as being either a footpath, a bridle- 
path, a carriage way, a drift way, or any 
other way. 

Easements being considered odious in 
law, because they are restrictions upon the 
free use of property in others, no other 
easements than those enumerated have 
been established, the following attempts 
to create new casements having failed,— 

(1.) A right of prospect (Aldred’s Case, 
9 Rep. 58; Att.-Gen. v. Doughty, 2 Ves. 


453); 

ay A right of view to a shop-window 
(Smith v. Owen, 35 L. J. (Ch.) 317); 

(3.) A right of undisturbed privacy, 
(Turner v. Spooner, 30 L. J. (Ch.) 803; Re 
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Penny and the South Eastern Ry. Co., 7 E. 
& B. 660); and 

(4.) A right to the free passage of wind 
to a windmill. Webbv. Bird, 10 C. B. 
(N. S.) 268. 

The apparent easement in these four 
eases, and in all such like cases, where 
any such exists, is in the nature of a licence 
only, particular or general, which is per- 
sonal to the licensor and not binding on his 
successors in the quasi servient tenement. 
See title LICENCE. 

Easements must be proved either by the 
production of the instrument which creates 
them, or (in the case of its loss), by pre- 
scription, whether at the Common Law, or 
(but in certain cases only) under statute. 
And those two modes of proof are also the 
modes of the acquisition of easements. 
The most usual instrument whereby an 
easement is created is a deed of grant, 
which again may either in so many words 
expressly create the easement (in which 
case the easement exists by reason of the 
express grant, and the production of such 
grant is the proof of its existence), or 
only impliedly create the easement (in 
which case the easement exists by reason 
of the implied grant, and the proof of the 
existence of such grant lies either in the 
production of an express grant involving 
as a necessary incident to it the implied 
grant of the particular easement, and the 
withholding of which easement would 
therefore be in derogation of the express 
grant, or else in the proof of circumstances 
rendering the particular easement indis- 
pensable or necessary to the beneficial 
enjoyment of the land expressly granted.) 
Also, the instrument of the creation of the 
easement may be a will, an Act of Parlia- 
ment, or a custom even; but such modes 
are not usefully distinguished from a grant 
by deed. 

Again, the easement may arise by pre- 
scription, and that, either 

(1.) At the Common Law, that is to 
say, upon proof of uninterrupted user, for 
twenty years (Mounsey v. lamay, 3 H. & 
C. 486), which is considered as implying a 
grant, in the absence of contrary evi- 
dence; or 

(2.) Under the Prescription Act (2 & 3 
Will. 4, c. 71), which, however, relates to 
only a limited number of easements, that 
is to say, the h — 

(a.) Any way or other easement ejusdem 

generis (Webb v. Bird, 12 C. B. 
(N. S.) 268; 13 C. B. (N. S.) 841); 

(b.) Any watercourse; 

(o.) The use of any water; 

(d.) Access of light; and 

(e.) Use of light. 

The statute has provided that for the 
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acquisition of any sort of way, or of any 
watercourse, or of the use of any water, 
there shall be actual enjoyment thereof 
without interruption for the full period of 
twenty years, and if proof of such enjoy- 
ment is produced, any adverse proof pur- 
po g to shew merely that the easement 

ad its origin in respect of time on this 
side of the reign of Richard I., although 
beyond the period of twenty years, shall be 
excluded, but any adverse proof of a dif- 
ferent effect is admissible, unless in cases 
where proof of the actual enjoyment of the 
easement without interruption for the full 
peno of forty years is produced, in which 
atter class of cases the only adverse proof 
admissible is that of some consent or agree- 
ment in writing (under hand and seal, or 
under hand only), expressly granting the 
right of enjoyment (s. 2); and for the ac- 
quisition of any access of light, or of any 
use of light, there shall be actual enjoy- 
ment thereof without interruption for the 
full period of twenty years, and if proof of 
such enjoyment is produced, the only ad- 
verse proof admissible is that of some con- 
sent or agreement in writing (under hand 
and seal, or under hand only), expressly 
granting the right of enjoyment (s. 3.) 

By the decision in Flight v. Thomas (11 
A. & E. 688 ; 8 Cl. & F. 231), taken in con- 
nection with the 4th section of the Pre- 
scription Act, the actual enjoyment for 
twenty years in the case of light is prac- 
tically reduced to nineteen years; and 
the actual enjoyment for twenty years, 
or for forty years, in the case of any 
sort of way, or watercourse, or water, is 
also practically reduced to nineteen years 
or thirty-nine years, as the case may be. 
In all cases where the Prescription Act 
applies, the acquisition under that Act 
should be the ground of claim (Tapling v. 
Jones, 11 H. L. C. 290), although it does 
not follow that the acquisition by prescrip- 
tion at the Common Law is therefore ex- 
cluded, excepting perhaps in the case of 
light, which depends perhaps wholly on the 
statute (Truscott v. Merchant Taylors Co., 
11 Ex. 855; but see Lanfranchi v. 
Mackenzie, L. R. 4 Eq. 421). Moreover, 
under the Prescription Act, the periods of 
twenty years and forty years respectively 
are to be reckoned backwards from suit or 
action bringing the easements into dis- 
pute (s. 4); and it has been determined 
that the actual enjoyment must therefore 
have continued to within one year at the 
very longest from the commencement of 
the suit or action (Parker v. Mitchell, 6 
Ex. 825). Where actual user before and 
after a period of intermission is proved, the 
user is taken to have been uninterrupted 
or continuous (Carr v. Foster, 3 Q. B. 
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581). The 7th and 8th sections of the Act 
provide for the case of persons under the 
disabilities therein specified of disputing 
the easement during the period of its ad- 
verse acquisition. In all other respects 
the acquisition of an easement under the 
Prescription Act is regulated by the same 
principles as the acquisition of an ease- 
ment by prescription at Common Law. 

The varieties of adverse proof (when 
admissible) to the claim of an easement 
by prescription are the following: 

(1.) Proof of the legal impossibility of 

the grant which is implied; 

(2.) Proof of the extinguishment of the 
easement by unity of seisin or 
otherwise ; 

(3) Proof of the improbability of the 
grant; and 

(4.) Proof of the inability of the servient 
owner to resist the user. 

Thus, where the grant would have been 
void by reason of some Act of Parliament 
(Rochdale Canal Co. v. Radcliffe, 18 Q. B. 
287), or where the servient owner was 
legally incapable to make the grant (Win- 
ship v. Hudspeth, 10 Exch. 5), or was 
ignorant of the user (Daniel v. North, 11 
East, 370). e.g., in the case of an alleged 
right to support from buildings (Solomon 
v. Vintners’ Co., 12 Q. B. 739), there is no 
easement. 

In case the owner of the dominant tene- 
ment is hindered in his enjoyment of the 
easement, in other words, in the case of a 
disturbance of his easement, he has the 
following remedies :— 

(1.) An action on the case at Law for 
the disturbance, bringing damages for the 
disturbances that are past, but not for such 
as have been committed since the com- 
mencement of the action, or are yet to 
come, it being a rule of the Common Law 
that the damages must not be for cause of 
action subsequent to the action in which 
they are recovered (2 Saund. 174, a, b). 
But now, under the C. L. P. Act, 1854 (17 
& 18 Vict. c. 125), s. 79, an injunction 
against future disturbance may be obtained 
in the action. 

(2.) A suit in uity upon bill filed 
stating the case and the damage sustained, 
and praying damages and an injunction. 
Wood v. Sutcliffe, 21 L. J. (Ch.) 255; 
Soames v. Edge, Johns, 669; and Chancery 
Amendment Act (21 & 22 Vict. c. 27), s. 2. 

And such remedies lie as well for the 
continuance of a disturbance as for the 
original ere ation of one, upon the analogy 
of the principle that every continuing 
trespass is a fresh trespass. 

(3.) The remedy by abatement of the 
disturbance as a nuisance is also available 
to tho person entitled to the a 
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(Rex v. Roswell, 2 Salk. 459); but the 
abatement generally involves a trespass 
re clausum fregit (Arnold v. Jefferson, 
olt, 498); and is for other reasons also to 
be discouraged. Hynev. Graham, 1 H. & 
C. 598. 

For the maintenance of an action for the 
disturbance of an easement, as also of a 
natural right, it is essential that actual 
damage should have been sustained (Bo- 
nomi v. Buckhouse, 9 H. L. OC. 503), un- 
less where the disturbance amounts to or 
involves a trespass, in which latter case the 
law presumes the damage (Smith v. Thack- 
erah, L. R. 1 C. P. 564). And where the 
disturbance may be regarded as an injury 
to tlie right of easement itself, and the 
repetition of whioh injury would tend to 
destroy or prejudice the right itself, that 
tendency is a sufficient damage (Harrop v. 
Hirst, L. R. 4 Ex. 43). But a mere possi- 
bility of damage at some future period, un- 
accompanied with any present damage, is in- 
sufficient to sustain the action. Juckson v. 
Newcastle (Duke), 33 L. J. (Ch.) 698. 

The right of action sometimes varies 
according as the disturbance affects the 


dominant occupier only, or the dominant. 


reversioner as well, it being sufficient in 
the case of the latter, that there should be 
a reasonable probability of damage to his 
reversion arising from the fact of the denial 
of the right of easement generally (Metro- 
politan Industrial Dwellings Association v. 
Petch, 5 C. B. (N. S.) 504). For example, 
an action for the pollution of air can in 
general only be maintained by the person 
in present occupation, and not by the re- 
versioner (Simpson v. Savage, 1 C. B. (N. S.) 
347), that injury being necessarily of a 
temporary nature. At the same time, if 
the injury is likely in any case to be of a 
permanent character, the reversioner may 
take proceedings for its suppression ( Wilson 
v. Townend, 1 Dr. & Sm. 324). e.g., for the 
locking of a gate. Kidgill v. Moor, 9 C. B. 
364. 

A defendant to an action for disturbance 
may plead in justification that the plaintiff 
was exceeding the rightful enjoyment of 
his easement, and that he, the defendant, 


merely obstructed the plaintifi’s encroach- ` 


ment; and this plea is good, even although 
the defendant's obstruction of plaintiffs 
encroachment has obstructed also the plain- 
tiffs lawful enjoyment (Cawkwell v. Rus- 
sell, 26 L. J. (Ex.) 34), with the single 
exception of light, as to which the plea 
would be bad (Tapling v. Jones, 11 H. L. 
C. 290). And it scems that when an ease- 
ment of light has been acquired under 
the Prescripiion Act, there can be no en- 
croachment, inasmuch as the user is for all 
purposes, future as well as present ( Yates 
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v. Jack, L. R. 1 Ch. Ap. 295), although 
where the easement exists under an express 
grant the user is measured by the words of 
the grant. 

Lastly, easements although once validly 
existing may have become extinguished 
or suspended. Thus, in the event of the 
dominant and servient tenement becoming 
united in one owner who is legally seised 
thereof, the easement as such is necessarily 
either extinguished or suspended, upon the 
maxim nulli res sua servit (Sury v. Pigott, 
Pop. 166). But in such event, if the ease- 
ment is of the quality styled apparent and 
continuous, thut is to say, if the existence of 
the easement is apparent to the eye, and 
those appeurances continue after the unity 
of ownership, then it may be concluded from 
the cases of Suficld v. Brown (33 L. J. 
(Ch.) 349) and Crossley v. Lightowler (L. 
R. 2 Ch. Ap. 486), that if the once-domi- 
nant tenement is sold, the easement revives 
without any fresh creation by grant or 
otherwise, and is taken to have been sus- 
pended merely, but that if the once servient 
tenement is sold, the easement does not 
revive without some fresh creation by reser- 
vation or otherwise, and is taken to Lave 
been extinguished ; and the like rule ap- 
plies in the case of those rights or quasi- 
easements, being apparent and continuous, 
which the common owner has exercised 
over the one portion of his land for the 
benefit of the other portion of it, where 
the two portions, being respectively the 
5 and quasi-dominant lands, 

ave never been the properties of several 
owners, 

Where an casement (like a natural right) 
is suspended merely, it revives (like a 
natural right) upon the removal of the cause 
of the suspension (Bower v. Hill, 2 Bing. 
(N.C.) 339); on the other hand, where an 
easement (unlike a natural right) is extin- 
guished altogether, it does not revive 
merely upon the removal of the cause of 
the extinguishment, but requires in addi- 
tion for its revival, or rather re-establish- 
ment, a re-grant thercof. Bower v. Hill, 
supra. 

EAT INDE SINE DIE. When judg- 
ment is given for the defendant, and the 
cause is at an end, he may go thence with- 
out a day, i.e., without uny further adjourn- 
ment and continuance of the cause; in 
effect, therefore, these words are a judg- 
ment that the king's writ commanding the 
defendant’s attendance has now been fully 
satisfied, and that his innocence has been 
publicly established. 

See also title SixE Dix. 


ECCLESIASTICAL COMMISSIONERS. 
These are a body of men constituted under 
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the stats. 3 & 4 Vict. c. 86, and 29 & 30 
Vict. c. 18, for the general management 
and supervision of the estates of the 
Church, being cither episcopal or capitu- 
lar, and for the proper application of the 
revenues or produce thereof in support and 
extension of the Church. 


ECCLESIASTICAL COURTS: See COURTS 
ECCLESIASTICAL. 


EDUCATION: See titles ELEMENTARY 
SCHOOLS ; PUBLIO ScHOOLs. 


EFFLUXION OF TIME. When this 
phrase is used in leases, conveyances, and 
other like deeds, or in agreements expressed 
in simple writing, it indicates the conclu- 
sion or erpiration of an agreed term of 
years specified in the deed or writing, such 
conclusion or expiration arising in the 
natural course of events, in cautrad istinc- 
tion to the determination of the term by the 
act of the parties or by some unexpected 
or unusual incident or other sudden event, 


EIGNE. This word is a corruption of 
the French word aisné or ainé, meaning 
eldest. The phrase is usually found in 
connection with bastard, and a bastard 
eigne is commonly used to describe a son 
born before the intermarriage of his pa- 
rents, in contradistinction to a mulier 
putsne, who is the second or other son born 
of the same parents subsequently to their 
intermarringe. By the laws of England, 
and in particular by a clause in the Statute 
of Merton (20 Hen. 3, c. 9), a bastard eigne 
remains a bastard even after the inter- 
marriage of his parents, and as such is inca- 
pable of inheriting from or through either 
of his parents; aud neither is he their, ur 
cither of their, next of kin.) By the laws of 
some other countries (¢.g., of Scotland). he 
becomes legitimate upon the intermarriage 
of his parents; and even by the laws of 
England, he has a moditied right of inhe- 
riting to his parents or either of them, in 
this way, namely, that if he enters upon 
the lands of his parent upon the parent's 
death, and afterwards dies seised thereof, 
his issue succeeding him in the possession 
of the lands muy bold and enjoy the same 
as against the mulier puisne and his heirs. 


EIRE, or EYRE. This word is a French 
corruption of the Latin word iter, and 
means a way. The word usually occurs 
only in the phrase justices in eyre, called 
also justices itinerant, a body of judges who 
were instituted for the first time in 1176 
hy an Act of the Parliament held at North- 
ampton in that year. Under that Act the 
kingdom was divided into six circuits, and 
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these newly created judges were commis- 
sioned to travel though the various coun- 
ties comprised in the several circuits, and 
therein to administer justico upon writs 
so-called of assize (sce title Assıze). It is 
from this early institution that the present 
justices of assize and nisi prius are histo- 
rically derived. 
See title COURTS op JUSTICE. 


EJECTIONE CUSTODILZ This phrase, 
which is the Latin equivalent for the 
French ejectment de garde, was the title of 
a writ which lay for a guardian when 
turned out of any land of his ward during 
the minority of the latter. 


EJECTMENT. This is an action for the 
recovery of land. The action originated 
as far back as the reign of Edward III., 
and was then a species of personal action 
brought to recover damages only for the 
ouster. But towards the end of the 15th 
century the possession, it was decided, 
might be recovered byit. From that time 
until the C. L. P. Act, 1852, the action 
was encumbered toa very large extent with 
fictions, being in the form of Doe d. Thomas 
v. Richard d. Roe, the first-mentioned 
person, viz., Doe, being the nominal 
plaintiff ouly ; the second-mentioned per- 
son, viz., Thomas, the real plaintiff, and 
who was commonly called the lessor of the 

laintiff; the third-mentioned person, viz., 

ichard, being the tenant in possession ; 
and the fourth-mentioned person, viz., Roe, 
being the imaginary ejector, and who was 
commonly called the casual ejector. The 
declaration was the first step in the action, 
and was framed in trespass and ejectment 
between Doe v. Roe; it was served upon 
the tenant in possession, who or his land- 
lord thereupon obtained a “ consent rule” 
of the Court to appear and defend the action, 
admitting the fictitious lease, entry, and 
ouster, and consenting to defend the action 
upon the strength of his title and nothing 
else. Thereafter the question came on to 
be tried upon its merits, and was in sub- 
stance the following: Whether the lessor 
of the plaintiff, on the day when he was 
alleged to have made the lease to John 
Doe, and from thence until the service of 
the declaration, was entitled to the pro- 
perty in question; if the verdict was in the 
affirmative, the plaintiff recovered; and if 
in the negative, then the defendant re- 
mained in possession, and also recovered 
his costs of the action from the lessor of 
the plaintiff. 

But at the present day, under the C. L. 
P. Act, 1852, ss. 168, 221, the mode of pro- 
ceeding in ejectment is as follows :— 

(1.) In cases other than between land- 
lord and tenant,—A writ of summons is 

K 2 
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issued precisely as in a personal action, 
and is directed to the persons in posses- 
sion, and to all persons entitled to defend 
the possession; and it describes with a 
reasonable certainty the property claimed. 
The writ also states the names of all per- 
sons in whom the title is alleged to be, 
and commands the persons to whom it 
is directed to appear within sixteen 
days after service thereof to defend the 
possession, and gives notice that in de- 
fault of appearance they will be turned out 
of possession. The writ remains in force 
for three months, and is to be served per- 
sonally if possible. Immediately upon 
service, the tenant in possession is forth- 
with to give notice thercof to his landlord, 
who may by leave of the Court or a judge 
appear and defend. 

An appearance having been thus entered, 
an issue may made up without any 
pleadings, by the vee merely setting 
forth the writ, and stating the fact and 
date of appearance; and the sheriff is 
directed to summon a jury. The issue is 
then delivered by the plaintiff to the oppo- 
site party, and the action comes on for trial 
in the usual way. The question for trial is, 
in substance, whether the statement in the 
writ of the plaintiff's title is true or false, 
and if true, then which of the plaintiffs, 
if more than one, is entitled, and whether 
to the whole or to what part; and then, 
necording to the verdict, the plaintiff re- 
covers or not. But in a proper case a special 
verdict may be found, and either party 
may tender a bill of exceptions. The 
damages for the interim detention of the 
property are in general recovered in an 
action of trespass for mesne profits. 

The plaintiff if successful then obtains 
a writ of execution, called a writ of habere 
facias possessionem, the writ being directed 
to the sheriff as in the usual case. 

In case the judgment is afterwards 
reversed in error or on appeal, a writ of 
restitution may be awarded. 

(2.) In cases between landlord and 
tenant,— Putting aside the provisions made 
by statute for the recovery of small tene- 
ments for causes sufficient to support an 
ejectment, the mode of ejectment between 
landlord and tenant is as follows :— 

(a.) If there be a sufficient distress on 
the premises to answer the 
amount of rent due.—The pro- 
ceeding in this case must be by 
the Common Law, and not un- 
der the C. L. P. Act, 1852, and 
is as follows:—Before com- 
mencing the action, a demand 
must be made for the rent, and 
usually by the landlord in per- 
son, upon the land, on the last 
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day limited for payment to save 
a forfeiture, and at sunset of that 
day. If the tenant fails to pay, 
then the proceedings in ejectment 
are to be taken as in an eject- 
ment between strangers explained 
above. 

(O.) If there be no sufficient distress 
on the premises to answer the 
amount of rent due, and one- 
half year’s rent is due.— The pro- 
ceeding in this case is under the 
C. L. P. Act, 1852, s. 210, and is 
as follows :—The landlord or his 
agent must make a search over 
the land to prove the insufficiency 
of the property thereon to answer 
the distress, and must furnish 
himself with proof thereof for 
the satisfuction of the Court. 
Thereafter the writ is the same 
as in the ordinary case of eject- 
ment as between persons who ure 
strangers to each other, as ex- 
plained above. See Smith’s Action 
at Law, 398-429. 


ELECTION. Is the name of a head of 
Equity jurisprudence, which directs as 
follows: — Where, by one and the same 
instrument, property belonging to A. is 
given away to B. without the consent of 
A., and other property of the testator’s or 
settlor's own is at the same time given to 
A., without any express condition that A. 
is only to take the latter property if he 
consents to give up his own property to 
B., then there is an implied condition to 
that effect; nevertheless if A. will keep 
his own property, he is only bound to 
give up to B. an equivalent for it out of the 
property of the testator or settlor which is 
ae to himself, and he may thereafter 

eep the difference and also his own pro- 
perty, compensation and not forfeilure 

ing the rule in all cases of election. 

The question of election is sometimes 
encumbered by part of the property given 
being the subject of a special power of 
appointment among children or otter 
limited classes of objects; but the rule in 
these cases, although somewhat more en- 
cumbered in its details, is in substance the 
same, Viz. :— 

(1.) When the intended appointees of the 

roperty are also the persons entitled in 

default, then in every such case :— 

(a.) If the testator gives them some 
property of his own, and gives 
away either the whole or part of 
the appointment property to other 
persons who are not objects of 
the power at all, the intended 
appointees are put to their 
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election (Whistler v. 
2 Ves. Jun. 367); but 
(b.) If the testator gives them no 
roperty of his own, under the 
ike circumstances, they are not 
put to their election. Bristowe v. 
Warde, 2 Ves. Jun. 336. 

(2.) Where the intended appointees are 
not also entitled in default, but some other 
person or persons are entitled in default of 
appointment, inasmuch as in this case, 
clearly, the donee of the power has the 
intended appointees, and (although to a less 
extent) the person or persons entitled 
in default, under his entire control, to 
give or not to give the property to them :— 

(a.) The intended appointees cannot 

complain whatever the donee of 


Webster, 


the power should do, and must 
simply be thankful for what they 
get; but 


(b.) The person or persons entitled in 
default have a right to say that, 
an improper appointment being 
no appointment at all, they are 
entitled to all that part of the 
property which is improperly 
appointed; and if the appointor 
wauts to shut them up from com- 
plaining of and defeating his 
improper appointment, he must 
give them some property of his 
own, “as a sop to pacify them ;” 
for otherwise they will not be put 
to their election. But if he does 
give them some property of his 
own, they will be put to their 
o according to the general 
rule. 


ELECTION COMMITTEE. This was a 
committee of the House of Commons ap- 
pointed to inquire into the validity of the 
election of its own members. Its mode of 
proceeding was regulated by the Act 4 & 5 
Viot. o. 58, which prescribed a remedy b 
petition in favour of the party aggrieved, 
whether he were a candidate for election 
or an elector, and to which petition the 
member actually returned was made re- 
spondent. The petition was, in the first 
instance, delivered by either party to the 
general elections committee appointed by 
the House at the commencement of the 
session, and wus then referred by that 
committee to the Select Committee, which 
consisted of a chairman and six other 
members. This select committee, being 
sworn duly to try tlie matter, were em- 
powered for that purpose to examine wit- 
nesses on outh; aud by the majority of 
their voices they determined the validity 
or invalidity of the past return, together 
with consequential findings. These elec- 
tion committees have been superseded by 
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ELECTION COMMITTEE—continued. 
the Parliamentary Elections Act, 1868 (31 
& 32 Vict. o. 125), which has provided in 
effect as follows :— 

A petition complaining of an undue re- 
turn is to be presented in the Court of 
Common Pleas by any one who either 
voted or had a right to vote at the elec- 
tion, or by the defeated eandidate; and 
such election petition (as it is called) is to 
be tried before a puisne judge of the su 
rior Courts, three such judges (to be called 
the election judges), being chosen for this 
purpose from among the judges of thoso 
Courts respectively. The trial is to take 
place, in the case of a borough election, in 
the borough, and in the case of a county 
election, in the county, excepting in excep- 
tional cases; and at the conclusion of the 
trial the judge is to declare the validity or 
invalidity of the return, and who is duly 
elected. or whether the election is wholly 
void, and is to certify his determination to 
the Speaker of the House of Commons, and 
the determinution so certified is final to all 
intents and purposes, See also next title. 


ELECTIONS, COMMONS’ RIGHTS IN. 
At the election for Bucks, in 1604, Sir 
Francis Goodwin was chosen in preferenco 
to Sir John Fortescue. Now, as Goodwin 
was an outlaw, and the King, by procla- 
mation of the previous year, had forbidden 
the return of such persons as members, the 
return made by tko sheriff into Chancery 
was sent back to the sheriff, and a second 
election was directed to be made, upon 
which latter election, Sir John Fortescue 
was returned. 

With this interference in election 
matters on the part of the King, the Com- 
mons were greatly annoyed, and they re- 
solved that tbe election of Goodwin was 
lawful. The Lords thereupon requested 
the Commons to explain the matter; but 
the Commons answered that it was not con- 
sistent with the dignity or the practice of 
their House to account for their proceed- 
ings. TLe King thereupon directed a con- 
ference between the Lords and Commons 
upon the matter, and afterwards a second 
conference between the Commons and the 
Judges; but the Commons refused to obey 
either direction, whereupon the King com- 
manded the same as an absolute monarch. 
Upon this, the Commons yielded, and the 
conference between them and the judges 
came off and ended in both members being 
set aside aud a writ issued for a new elec- 
tion, the King directing that all the pro- 
ceedings in the matter should be erased 
from the journals. 

Subsequently, in the year following 
(1604-5), the Commons delivered to the 
King a declaration of their rights, and 
which declaration (entitled “A Form of 
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ELECTIONS, COMMONS’ RIGHTS IN— 
continued. 


Apology and Satisfaction”) was to the 
following effect :— 

“(1.) That the privileges and liberties 
of the Commons are their right and their 
inheritance no less than their very lands 
and goods, and that the same privileges 
and liberties are not given up by the 
customary request made by the Commons 
at the commencement of parliaments, that 
they may enjoy their privileges and liber- 
ties as in times past, for that such request 
is a mere act of courtesy on their part; 

(2.) That their House is a Court of 
Record, and that there is no Court in the 
kingdom which can compare with the 
High Court of Parliament; 

(3.) That the House of Commons is the 
sole proper judge of election matters: and 

“ (4.) That the power of the High Court 
of Parliament being above the Law is not 
founded on the Common Law, but that 
ay has rights and privileges peculiar to 
itself.” 


ELECTIONS, CROWN’S INFLUENCE 
IN. By the stat. 28 Edw. 1, st. 3, c. 8, the 
power to elect the sheriffs had been given 
to the people, but that power was trans- 
ferred to the king by the stat. 9 Edw. 2, 
st. 2, and the election of sheriffs was ren- 
dered annual and the old sheriffs made re- 
eligible by the stat. 14 Edw, 3, st. 1, o. 7. 
Now— 

1.) The first mode in which the Crown 
endeavoured to influence elections was fur- 
nished by this attitude of the sheriffs to the 
Crown; for the sheriff being the nominee 
of the Crown and being anxious to retain a 
lucrative and influential position, it was a 
matter of policy on his part to return mem- 
bers who should support the Crown, and to 
omit altogether (us he was well able in 
those times to do), the return of members 
from boroughs not well disposed towards 
tho Crown. 

In later times, other modes were adopted 
by the Crown to influence elections, namely, 
the following,— 

(2.) The creation of new boroughs, e. g., 
Edward VI. created 22, Mary 14; Eliza- 
beth over 50, and James I. about as many: 

(3.) The dispatch of circular letters to 
the nobility and influential gontry in the 
provinces, e.g., in the reigns notably of 
Edward VI. and James II.; 

(4.) The securing a favourable party in 
tho Commons, e.g., by means of the under- 
takers of James I., being five in number 
(Neville, Yelverton, Hyde, Crew, and 
Digges), who undertook to keep up a favour- 
able majority for the king ; 

(5.) The re-modelling or purging of 
corporations, e.g., by James II., by means 
of his Regulators of Corporations; and 
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ELECTIONS, CROWN’S INFLUENCE IN 
—continued. 

(6.) The distribution of places and pen- 
sions by the sovereign and his ministers, — 
a mode of influence which was originated 
and carried to excess in the reign of 
George III., and which has, more or less, 
continued almost until the present day. 


ELECTIONS, PARLIAMENTARY: Sec 
for the latest practice in these matters, 
Bushby’s Elections Manual, by Hardcastle, 
1874. 


ELECTORAL FRANCHISE, This phrase 
denotes most commonly the qualifications 
of the persons entitled to elect members of 
parliament, whether in counties or in bo- 
roughs ; although it may also apply to the 
qualifications (nuw entirely repealed) of 
persons entitled to become candidates for 
election. A brief history of the electoral 
franchise at different periods is as follows: 

I. In the case of Counties: It appears 
that originally all the freeholders of the 
county, whether resident or not, elected 
the members for the county (7 Hen. 4. 
o. 15); that afterwards by the stat. 1 Hen. 5, 
c. 1, residence was made a necessary qua- 
lification; that the number of electors 
occasioning turbulence, the forty shillings 
freehold qualification was imposed by 
8 Hen. 6, c. 7; that the stat. 14 Geo. 3, c. 
58, dispensed with the qualification of resi- 
dence. More recently, by the Reform Act, 
1832, the electors for counties were in- 
creased by the addition of copyholders and 
leaseholders for terms of years, and of 
tenants at will, paying a rent of £50 a year. 

II. In the case of Boroughs: It appears 
that originally the right of election in 
these was very various, the chief varietics 
of qualification being the following: 

(I.) All inhabitant houscholders resi- 
dent within the borough: 

(2.) All inhabitants paying “scot and 
ot”; 

a “ potwallers,” . e., persons 
(whether householders or lodgors) furnish- 
ing their own diet ; 

G) All persons holding burgage lands ; 
an 


(5.) All persons enjoying corporate 
rights. Andin some boroughs two or moro 
of theso qualifications might be combined. 

After many fruitless endeavours, extend- 
ing through the reigns of George III. and 
George IV., the Reform Act, 1832, regu- 
lated the representation as follows: A £10 
household franchise was uniformly esta- 
blished in all boroughs, saving only the 
rights of corporate towns. Ultimately, by 
the Act 30 & 31 Vict. c. 102 (the Repre- 
sentation of the People Act, 1867), which 
extends as well to counties as to boroughs, 
the rights of clectiun have been regulated 
as follows :— . 
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ELECTORAL FRANCHISE—continued. 

I. In the case of Counties: Every person 
duly registered as a voter, and who is of 
full age and capacity, and who is the owner 
of lands or tenements of freehold, copyhold, 
or any other tenure whatever, for his own 
life or pur autre vie, or for any larger 
estate of the clear yearly value of not less 
than £5, or who is entitled either as lessee 
or assignee to the unexpired residue of a 
term of years which was originally for a 
period of not less than sixty years, deter- 
minable or not on a life or lives, of the like 
clear yearly value (s. 5); or who has occu- 
pied for twelve months lands or tenements 
within the county of the rateable value of 
£10, and has been rated for the same for 
the relief of the poor, and has paid such 
rates (s. 6). 

II. In the case of Boroughs,—every 
person duly registered as a voter, and who 
is of full age and capacity, and who 
has for twelve months preceding been an 
inhabitant occupier, whether as owner or 
tenant, of any dwelling-house within the 
borough, and who has been rated for the 
same for the relief of the poor, and has paid 
such rates; or who as a lodger has occu- 
pied in the borough separately and as sole 
tenant for twelve months press the 
same lodgings in a house of the clear yearly 
value of £10 at the least, and has also re- 
sided for that period in such lodgings (s. 5). 


ELEGIT. This isa writ of execution, 
and is so called because the plaintiff has 
chosen this particular writ in preference to 
others. The writ was first given by the 
statute of Westminster the Second (13 
Edw. I), c. 18, and has received a more 
extensive operation from the statute 1 & 2 
Vict. c. 110. The writ is available for the 
recovery of either a debt or damages due 
upon a judgment or upon the forfeiture of 
a recognizance taken in the King's Court. 
By the Common Law (apart from statute), 
a judgment creditor could come upon the 
goods and chattels and the presently ac- 
cruing profits of the lands and heredita- 
ments of his debtor (the writ of execution 
for that purpose being either a fì. fa. or a 
levari facias), but he could not come upon 
tlie lands or hereditaments themselves so 
as to have the possession of them; by the 
. statutes before mentioned, he has been 
enabled, by means of the writ of elegit, to 
appraise (instead of selling) the goods and 
chattels of his debtor and to obtain a 
delivery of the same to himself at such 
appraisement in part satisfaction of his 
judgment debt; and in case his judgment 
is not fully satisfied thereby, then the 
moiety (under 13 Edw. 1, c. 18) or the 
entirety (under 1 & 2 Vict. c. 110) of the 
lands themselves may bo taken possession 
of under tho elegit. During such time as 
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ELEGIT—continued. 


the judgment creditor so holds the lands 
under his elegit, he is called a tenant by 
elegit, and his estate in the lands is a 
tenancy by elegit. 
See also titles Execution, WRIT or: 
‘ JUDGMENT DEBTS. 


ELISORS, If the sheriff who returns 
the jury in an action is himself an inte- 
rested party in the action, upon his array 
being quashed, the jury is to be summoned 
by the coroner; and if the coroner's array 
is also challenged and quashed, then the 
jury is to be summoned by two clerks of 
the Court, who for that matter are called 
elisors, and to whose array no challenge is 
allowed, The word elisors is by many sup- 
posed to mean electors, from the French 
élire, to elect. 


ELOIGN, ELOIGNMENT, When a de- 
fendant has recovered judgment in an 
action of replevin, he obtains a writ of 
execution de retorno habendo, for the return 
of the things distrained; and in case the 
sheriff in executing this writ finds that the 
goods have been conveyed to places un- 
known to him, so that he cannot execute 
the writ, he makes a return to the writ, 
that the goods are eloigned, i. e., taken to a 
distance out of his jurisdiction or to some 
place unknown to him. This return of the 
sheriff is called a return of eloigument or 
elongata. The defendant is thereupon 
entitled to sue out a writ of capias in wither- 
nam, as to which, see that title. Failing 
satisfaction by this writ, the defendant may 
then sue out a scire facias against the 
plaintiff's pledges, to shew cause why the 
price of the eloigned distress should not be 
made good out of the lands and gocds of 
the pledges; and if no cause be shewn, 
then the plaintiff has execution against 
the lands and goods of the pledges, and in 
case the registrar of the county court who 
granted the replevin has not taken pledges, 
the defendant has an action on the case 
against him for bis omission, and the 
damages arising therefrom. 


EMANCIPATION. In French Law, a 
father or mother (being a widow) may bya 
simple declaration emancipate a child at 
the age of fifteen years; and the marriage 
of a child, at whatever age, operates an 
emancipation, An orphan of the age of 
eighteen years may be emancipated by a 
decision of the conseil de famille. The 
effects of emancipation are to render the 
child competent to act generally on his 
own account in all matters of a purely ad- 
ministrative character; but he remains 
subject to all former disabilities in respect 
of the alienation of capital, of real estate 
(ses immeubles), of loan transactions, and 
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EMANCIPATION—continued. 
the like. If a trader, his capacity is un- 
limited. Code Nap. 1, 10, 3. 


EMBARGO. Is the hindering or deten- 
tion by any government of ships of com- 
merce in its ports. If the embargo is laid 
upon ships belonging to citizens of the 
state imposing it, it is called a civil em- 
bargo, an example of which occurred in 
1807 in the conduct of the United States; 
on the other hand if (as more commonly 
happens) the embargo is laid upon ships 
belonging to the enemy, it is called a 
hostile embargo. The effect of this latter 
embargo is that the vessels detained are 
reatored to the rightful owners if no war 
follows, but are forfeited to the embargoing 
government if war does follow, the declara- 
tion of war being held to relate back to 
the original seizure and detention. See 
Wheaton, pp. 372-373. 


EMBEZZLEMENT. May be roughly 
defined as stealing by clerks, servants, or 
agents. It is not larceny,—that offence 
involving a taking without the will of the 
owner, which a clerk, servant, or agent 
who is entrusted to take cannot be said to 
do. But the offender intercepts and mis- 
applies money or such like things; and 
this constitutes the offence of embezzlement 
under the stat. 24 & 25 Vict. o. 96, ss. 68- 
72. The offence is a felony, and is punish- 
able precisely as larceny is (see that title). 
In case a larceny is proved upon an indict- 
ment for embezzlement, the defendant may 
be convicted of the former offence, and vice 
versd. Any number of distinct embezzle- 
ments not exceeding three, committed 
within a period of six months, may be 
joined in the same indictment. 


EMBLEMENTS. These are the away- 
going crop, in other words, the crop which 
is upon the ground and unreaped when the 
tenant goes away, his lease having deter- 
mined; and the right to emblements is 
the right in the tenant to take away tho 
away-going crop, and for that purpose to 
come upon the land, and do all other neces- 
sary things thereun. The instances in 
which the right to emblements exist are 
the following :— 

(1.) A tenant for life sowing the lands 
and dying before harvest, his ex- 
ecutors will have the right; 

(2.) An under-tenant, whose tenancy is 
suddenly and without his own act 
determined before harvest, e. g., 
by his landlord's estate deter- 
mining (whether by the death or 
re-marriage of the latter), has the 
e v. Collins, 4 Bing. 

0 e 


); 
(3.) A tenant at will, who is ousted by 


EMBLEMENTS—continued. 
his landlord, for no cause of for- 
feiture (Co. Litt. 66 a); or who 
suddenly dies, or whose landlord 
5 dies (Co. Litt. 55 b); 

(4.) A tenant by the curtesy (2 Bl. 122) 
or in dower (20 Hen. 3, c. 2),— 
upon their deaths; and, 

(5.) A tenant pur autre vie(Co. Litt. 55 b) 
and a parson (28 Hen. 8, c. 11), 
upon the determination of their 
estates otherwise than by their 
own act or default. 

But the following persons have no right 
to emblements, notwithstanding the sudden 
determination of their tenancy :— 

(1.) A tenant for life who determines the 

tenancy by his or her own act, e.g., 
a widow who re-marries, being 
ony entitled during her widow- 


(2.) A tenant at will or for years who 
commits a forfeiture or other- 
wise wilfully determines his own 
tenancy ; 

(3.) A tenant at sufferance (7 M. & W. 
235); 


(4.) Tenants ata rack rent since 1851, in 
virtue of the 14 & 15 Vict. c. 25, 
8. I, whose tenancy, but for that act, 
would have suddenly determined 
by the death or cesser of the estate 
of their landlord, these tenants 
now holding on until the expira- 
tion of the then current year of 
their tenancy, and apportioning 
their rent between the executors 
of the deceased landlord and the 
estate of the succeeding landlord 
(see APPORTIONMENT OF RENT); 

(5.) Mortgagors, although to some ex- 
tent they are tenants at will; 

(6.) A tenant in dower becoming un- 
chaste ; 

(7.) A parson who resigns his living. 
Bulwer v. Bulwer, 2 Barn. & Ald. 
470 


EMBRACERY. This offence consists in 
the attempt to influence a jury corruptly 
to one side or the other, by promises, per- 
suasions, entreatics, entertainments, dou- 
ceurs, and the like. The person guilty of 
it is called an embracer, and is punishable 
under 19 Hen. 7, c. 13; and see stat. 6 Geo. 
4, e. 50. 


EMPHYTEUSIS. Is a term of Roman 
Law, and which finds a near equivalent in 
the . fee farm of English Law, being 
the letting of lands or houses to a lessee for 
ever, subject to the payment of a perpetual 
rent, usually of small amount. The in- 
terest of the holder (who is called the 
emphyteuticarius) is assignable, i. e., alien- 
able; and the landlord may not eject him 
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EMPHYTEUSIS—continued. 


unless for non-payment of the rent agreed. 
In case the entire subject-matter of the 
lease is destroyed, the loss falls upon the 
landlord; but a particular loss falls upon 
the tenant. 

See title Fre Farm RENT. 


ENCROACHMENT: See titles APPROVE- 
MENT; COMMON. 


ENDOWMENT. This term is com- 
monly applied to any provision for the 
officiating minister of a church, the provi- 
sion usually consisting in the setting apart 
of a portion of lands for his maintenanco. 
Thus, in aucient times, the lord of a manor, 
when he built a church on his demesne 
lands, usually endowed it with a piece of 
land, called the glebe (see title Apvow- 
80NS). But at the present day, many 
endowments consist in money or consols 
simply, which private individuals have 
given to trustees in trust for the charity 
(see title CHARITIES). And there are also 
special modes of endowment adopted by 
11 Ecclesiastical Commissioners. Ses that 
title. 


ENFEOFF. This means to vest in an- 
other by means of a feoffment the legal 
estate in lands. 

See title FEOFPMENT. 


ENFRANCHISEMENT. This term is 
usually applied to copyhold lands, and as 
so applied denotes the conversion of the 
copyholds into freeholds. The mode of 
enfranchisement is regulated at the present 
day by the stat. 4 & 5 Vict. c. 35, and the 
Copyhold Acts, 1852 and 1858, under 
which Acts great facilities are afforded for 
the commutation of the lord’s customary 
rights ; moreover, enfranchisement is ren- 
dered compulsory at the wish either of the 
lord or of the copyhold tenant, with this 
difference in the two cases, namely, that if 
the compulsory enfranchisement is made 
at the wish of the tenant, the commutation 
of the lord’s rights consists in a gross sum 
of money, either paid at the time of the 
completion of the enfranchisement, or 
secured by a mortgage of the lands; 
whereas, when the compulsory enfran- 
chisement is made at the wish of the lord, 
the commutation of his rights consists in 
an annual rent-charge issuing out of the 
lands enfranchised. The effect of enfran- 
chisement is, to discharge the lands of all 
customary incidents, e.g., the custom of 
descent to the customary heir, and to 
70 to them all the incidents of freehold 
ands, 


ENGRAVINGS : See title COPYRIGHT. 


ENLARGE. This term is commonly 
used in connection with rules calling upon 
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ENLARGE—continued. 


either party to an action or suit to do a 
certain thing by a specified day; the 
judges in such a case will, on sufficient 
grounds being shewn for so doing, enlarge 
the time originally specified for doing the 
act, in which case the rule is said to be 
enlarged, meaning that the time specified 
in it has been enlarged, #.¢e., extended. 
Similarly, an arbitrator often enlarges the 
time for making his award ; and the Court 
of Chancery may, and often does, enlargo 
the time for filing evidence in a suit, or for 
taking some other step in the suit, where 
the Court is satisfied upon affidavit that 
there is good reason for so doing. 


ENQUIRY, WRIT OF: See Inquiry, 
WRIT OF. 


ENROLMENT : See INROLMENT. 


ENTERING APPEARANCE: See Ap- 
PEARANOE. 


ENTERING JUDGMENTS. The formal 
entry of the judgment on the rolls of tho 
Court, which used to be a necessary pre- 
liminary to suing out execution on the 
judgment, and which is still necessary 
before bringing error or an action of debt 
on scire facias on the judgment. How- 
ever, by the C. L. P. Act, 1852, s. 206, and 
r. 70, H. T. 1853, it is not necessary, before 
issuing execution, to enter the proceedings 
on any roll, but an incipitur thereof may 
be made pon paper, shortly describing the 
nature of the judgment, and judgment may 
thereupon be signed, costs taxed, and exe- 
cution issued ; but it is provided that the 
e may be entered on the roll as 

eretofore, whenever the same may become 
necessary for the purpose of evidence, or of 
bringing error, or the like. This entry of 
the judgment may, it seems, be made after 
any lapse of time. Barroto v. Croft, 4 B. 
& C. 388. 


ENTIRETY. A tenancy by entirety 
or (in the case of husbund and wife) en- 
tireties, is a tenancy in which the entire 
or sole possession is in one person, as dis- 
tinguished from a joint or several pos- 
session by two or more persons; in other 
words, tenants by entireties are seised per 
tout, and not also per my, whereas joint 
tenants are seised et per my et per tout. 
Consequently, upon the death of either 
tenant by the entireties, the other takes 
the whole under the original grant, and 
not (as is the case in joint tenancy) by 
tho uew or independent title of survivor- 
ship. The effects of such a tenancy are, 
that neither tenant can convey the whole of 
his estate without the other, and neithor can 
sever without the other; and this curious 
result follows from the unity of tho two 
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persons of husband and wife, that a gift 
to them and a third person of lands or of 
goods in words which purport to make the 
three parties joint tenants, or even tenants 
in common, carries one moiety only to the 
husband and wife, and leaves the other 
moiety to the third person. Ateheson v. 
Atcheson, 11 Beav. 485: In re Wylde’s 
Estate, 2 De G. M. & G. 724. 


ENTRY. The actual taking possession 
of lands or tenements by entering upon 
the same. This is a remedy which the 
law affords to an injured party ousted of 
his lands by another person who has taken 
possession thereof without right. This 
remedy (which must in all cases pur- 
sued peaceably) takes place in three only 
out of the five species of ouster, viz., 
abatement, intrusion, and disscisin ; for as 
in these three cases, the original entry of 
the wrongdoer is unlawful, so the wrong 
may be remedied by the mere entry of 
the former possessor. But it is otherwise 
upon a discontinuance, or deforcement, for 
in these lutter two cases, the former pos- 
Kessor cannot remedy the wrong by entry, 
but must do so by action, inasmuch as 
the original entry being in these cases 
luwful, and therefore conferring an ap- 
parent right of possession, the law will 
not suffer such apparent right to be over- 
thrown by the mero act or entry of the 
claimant. And by the Act 3 & 4 Will. 4, 
c. 27, 8. 10, no person shall be deemed to 
have been in possession of any land within 
the meaning of that Act, merely by reason 
of his having made an entry thereon; and 
by the same Act, s. 11, no continual or 
other claim upon or near any land shall 
preserve any right of making an entry. 


ENTRY, WEIT OF. A writ made use 
of in a possessory action directed to the 
sheriff, requiring him to command the 
tenant of the land that he do render the 
senmo to the demandant, because that he 
the tenant had not entry into the land in 
question, but by or after a disscisin, in- 
trusion, or the like, made within the time 
limited by law for such actions; or that in 
case of his refusal so to render the land, 
lhe dy appear in Court to shew the reason 
of his refusal. It was usual to specify in 
the writ the degree or degrees within which 
the same was brought, in this manner: 
(1.) If the writ was brought against the 
party himself who did the wrong, then it 
only charged the tenant himself with the 
injury, non habuit ingressum nisi 
intrusionem quam ipee fecit. (2.) If the 
writ was brought against an alienee of 
the wrongdoer, or against the heir of 
the wrongdoer, then it was suid to be 
in the first degree, and charged the tenant 
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ENTRY, WRIT OF —continued. 
in this manner: that he the tenant had 
not entry but by, i. e., through, per, the 
original wrongdoer who alienated the 
land or from whom it descended to him,— 
non habuit ingressum nisi per Gulielmum, 
qui se in illud intrusit, et illud tenenti 
dimisit. (3.) If the writ was brouglit 
against a tenant holding under a second 
alienation or descent, then it was said to be 
in the second degree, and charged the 
tenant in this manner: that he the tenant 
had not entry bat by, i. e., through, per, a 
prior alienee, fo whom, cut, the original 
wrongdoer demised the same,—non habuit 
ingressum nisi per Ricardum cui Gulielmus 
illud dimisit, qui se in illud intrusit. 
(4.) If the writ was brought against a 
tenant holding under more thun two 
alienations or descents, i. e., after two de- 
grees were past, it was framed upon the 
Statute of Murlbridge (52 Hen. 3), c. 30, 
which first gave the writ in this case; and 
as that statute provided that when the 
number of alienations or descents excceded 
the usual degrees, i. e., two degrees, the 
writ should not meution the degrees at all 
—the writ was called a writ of entry sur dis- 
seisin in the post, and charged the tenant 
in this manner: that he the tenant had 
not entry unless after, post, or subsequent 
to the ouster or injury done by the original 
wrongdoer,—non it ingressum nisi post 
intrusionem quam Gulielmus in illud fectt. 

By the Act 3 & 4 Will. 4, c. 27, s. 36, 
and the C. L. P. Act, 1860, s. 26, all real 
actions have been abolished. 


ENTRY AD COMMUNEM LEGEM. 
This was a writ of entry which lay for 
a reversioner after the alienation and 
death of the particular tenant for life, 
da him who was in possession of the 

nd. 


ENTRY AD TERMINUM QUI PRE- 
TERUOT. This was a writ of entry which 
lay for a reversioner when the possession 
was withheld from him by the lessee or a 
stranger, after the determination of a lease 
for years. 


ENTRY IN CASU PROVISO. This 
was a writ of entry provided by the 
Statute of Gloucester (6 Edw. 1), c. 7; it 
lay for a reversioner after the alienation by 
tenant in dower or tenant for life, and 
during the life of such tenant. 


ENTRY IN CONSIMILI CASU: See 
title Casu CONSIIILI. 


ENTRY ON THE ROLL. In former 
times, the parties to an action personally 
or by their counsel used to appear in open 
Court and make their mutual statements 
vivd voce, instead of ns at the present day 
delivoring their mutual pleadings, until 
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ENTRY ON THE ROLL continued. 
they arrived at the issue or precise point 
in dispute between them. During tho 
progress of this oral statement, a minute 
of the various proceedings was made on 
parchment by an officer of the Court ap- 
pointed for that purpose; the parchment 
then became the record, in other words, 
the official history of the suit. Long after 
the practice of oral pleading had fallen 
into disuse, it continued necessary to enter 
the proceedings in like manner upon the 
e roll, and this was entry on tlie 
rull, or making up the issue roll, as it was 
otherwise called. 

But by a rule of H. T. 4 Will. 4, 
the practice of making up the issue roll 
was abolished; and it is now only neces- 
sary to make up the issue in the form 
prescribed for that purpose by a rule of 
H. T., 1853, and to deliver the same to the 
Court and to the opposite party. The 
issue which is delivered to the Court 
is called the nisi prius record; and as that 
is the only thing the Court will look at, 
it may be regarded as the official history 
of the suit, in like manner as the issue roll 
formerly was. 


ENURE. This word means to operate 
or take effect. Thus, a release in fee from 
a reversioner to his prior tenant enures by 
way of the enlargement of the particular 
tenancy into a fee simple; also, a grant 
by one joint tenant to another will enure, 
i. e., operate, as a release (Chester v. Willan, 
2 Wms. Saund. 97 a), and a release as a 
covenant to stand seised. Ros v. Tranmarr, 
Willes, 632. 


EQUITABLE ESTATE: See title Uses. 


EQUITABLE MORTGAGE: See title 
MORTGAGE. 


EQUITABLE PLEAS AND REPLICA- 
TIONS. Under the C. L. P. Act. 1854 
(17 & 18 Vict. c. 126), it is permitted to 
plead equitable defences at Law, beginning 
the plea with the words, “ For defence or 
equitable grounds.” Such plea required 
to be such as would have entitled the de- 
fendant who pleaded it to an unconditional 
injunction upon bill filed in Equity: but 
that is not now the law, under the Judicature 
Act, 1873. Equitable pleas make the 
replications and all subsequent pleadings 
equitable also. Saving v. Hoyluke Ry. Co, 
L. R. 1 Ex. 9. 


EQUITY is the phrase commonly used 
to designate that portion of the law which 
is administered by the Courts of Chancery 
in Lincoln’s Inn and at the Rolls, Equity, 
in this sense, is wider than Law, and nar- 
rower than Natural Justico or Natural 
Eluity, in the artent of the matters which 
are tho subjects of its jurisdiction. Equity 
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EQUITY—continued. 
cannot be defined in its content, otherwise 
than by an enumeration of its various 
subject-matters, being trusts, mortgages, 
administrations, &c., &c. 

There are, or used to be, three jurisdic- 
tions in Equity, namely, the exclusive, the 
concurrent, and the auxiliary jurisdictions, 
the exclusive jurisdiction being that in 
which Equity had jurisdiction and Law 
had not; the concurrent that in which 
Equity and Law had jurisdiction equally ; 
and the auziliary that in which Law had 
exclusive jurisdiction, and Equity was 
only the handmaid of Law there.n. 


EQUITY DRAFTSMAN is a pleader in 
Equity. 


EQUITY FOLLOWS THE LAW. This 
maxim, which is expressed in Latin by the 
hrase, Aequitas sequitur legem, signifies 
that the Courts of Chancery fullow the same 
principles in construing documents and in 
determining rights as the Courts of Com- 
mon Law, but the rule is subject to a few 
inconsiderable exceptions, which the Courts 
of Chancery have, for reasons of their own, 
thought fit to make, in their application of 
it 


The following are some illustrations of 
the general rule :— 

(1.) In construing the words of limitation 
of estates, the same words which at Law 


.confer a life estate do so in Equity also; 


and the phrase “heirs of the body” gives 
an estate tail in Equity equally as at Law; 
and the phrase “ heirs and assigns” in like 
3 gives a fee simple in Equity as at 

W. 

(2.) In applying the rules of descent, 
Equity adopts the entire nine canons of 
descent which regulate the descent of real 
estate at Law; e.g., primogeniture, co- 
parcenary, &c. 
03.) In applying the statutes for tho 
limitation of actions and suits, Equity never 
exceeds the limits which the Law prescribos, 
although, for reasons of its own, it often 
stops short of the outside limit. See title 
LIMITATION OF ACTIONS AND SUITS. 

The following are the exceptions which 
Equity has made in its application of the 
general rule. 

(1.) In the construction of executory 
trusts, i. e., of trusts incompletely set out in 
the instrument creating them, if the in- 
strument is either marriage articles or a 
will containing a reference to marriage, 
Equity refuses to follow blindfold the rule 
of Law commonly designated as the Rule 
in Shelley s Case (see that title), whereby 
the words “ heirs of the body” following 
upon a freehold estate of the ancestor, am- 
fer upon the ancestor an estate tuil, but 
chooses rather to mould these words into 
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the form of a strict settlement, giving to 
the ancestor a life estate, and securing to 
the issue of the contemplated marriage a 
succession of estates, and to the intended 
wife a jointure or widowhood estate, over 
which estates the intended husband shall 
have no power either to defeat or to diminish 
them (Trevor v. Trevor, 1 P. Wms. 622; 
Papillon v. Voice, 2 P. Wms. 571); and 

(2.) In the construction of the beneficial 
or equitable estates of joint tenants, with 
reference to whom, if they are mortgagees, 
whether for equal or unequal amounts, and 
if they are purchasers, for equal amounts 
(but not also for unequal amounts), Equity 
refuses to allow survivorship of the equit- 
able estate, and decrees the survivor a 
trustee for the deceased as to the share of 
the deceased. Lake v. Gibson, 1 Wh. & T. 
L. C. 160. 


EQUITY OF REDEMPTION: See title 
MORTGAGE. 


EQUITY OF A STATUTE: See title 
INTERPRETATION, 


ERROR, WRIT OF. After final judg- 
ment had been signed in an action, 
the unsuccessful party, if desirous of dis- 
puting the matter afresh, might bring a 
writ of error, being a writ which was sued 
out of the Chancery, and which was ad- 
dressed to the judges of the Court in which 
the judgment had been given, commanding 
them in some cases to examine the record 
themselves, and in others to send it to 
another Court of appellate jurisdiction. 
The error might consist either (I.) in a 
matter of fact, or (2.) in a matter of law. 
(1.) The matter of fact must not have 
been an issue found by a jury (for which 
the only mode of reconsidering the same 
was by motion for a new trial), but it may 
have been such a fact as that the plaintiff 
was a minor, and appeared by an attorney 
instead of by his guardian, or the fact that 
the plaintiff, being a married woman, ap- 
peared without her husband; and in these 
und the like cases, the fact going to the 
validity or regularity of the proceedings, a 
writ of error coram nobis (or vobis) was 
avuilable, that is to say, a writ of error to 
be tried before the same judges, because 
the reversal of such an error is not the 
reversal of the judgment of these judges, 
but the correction of something not pre- 
viously brought under their notice. (2.) 
The error is an error of law, when, upon 
the face of the record, the judges are 
scen to have committed a mistake of law; 
and in this case the remedy was by writ of 
error generally (and not by writ of error 
coram nobis or vobis), the writ commanding 
the record or a transcript thereof to be 
sent to the Court of appellate jurisdiction, 
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ERROR, WRIT OF —continued. 
i. e., to the Court of Exchequer Chamber. 
To support this writ, the error must have 
been one of substance, inasmuch as errors 
of mere form are cured by the Statutes of 
Amendments and Jeofails (see these titles). 
But, at the present day, the writ of error, 
in both its varieties, has been abolished ; 
and now, under the C. L. P. Act, 1852, 
s. 148, error is made a step in the cause, 
and the Court has the same jurisdiction as 
upon a writ of error. For bringing error, 
the limit of six years from the fate of 
signing judgment and entering the same 
of record is fixed by s. 146 of the last- 
mentioned Act, an allowance for disability 
being made by s. 147 of tho same Act. 
Before bringing error, a bill of excep- 
tions must have been tendered to the judge 
before verdict, and must also have been 
certified by his seal being affixed thereto. 
But, by the Judicature Act, 1873, it is 
rovided that, from and after the Ist of 
ovember, 1874, extended to the 2nd of 
November, 1875, bills of exceptions and 
proceedings in error shall be abolished. 
(49th Rule of Procedure.) 


ESCAPE. In civil cascs, this was de- 
fined to be, in general, where any person 
under lawful arrest either violently or 
privily evaded such arrest, or was suffered 
to go at large before he was delivered by 
due course of law. If the arrest was un- 
lawful, as where the judgment or the writ 
of execution was absolutely void, then 
there was no escape. 

Such an escape might have been either 
negligent or voluntary :— 

(I.) If the escape was negligent, i. e., 
without the knowledge or consent of the 
sheriff or his officer, then the escaped 
person might be pursued and retaken any- 
where, and even on a Sunday; and in such 
a case, if the sheriff or his officer retook 
the prisoner before any action was brought 
for the escape, he was excused. 

(2.) If the escape was voluntary, i. e., 
with the knowledge or consent of the 
sheriff or his officer, then the escaped 
person could never be retaken, but the 
sheriff was liahle for the escape, and also 
(if it should so happen) for the re-taking. 

For an escape, the remcdy was either in 
debt for the full amount of the judgment 
or on the case for damages; and after the 
Act 5 & 6 Vict. o. 98, s. 31, the remedy 
was on the case only, and not in debt. 
But that remedy, which lay against the 
sheriff, did not exclude the plaintiff from 
proosecing against the defeudant, either 

y fresh writ of execution or in an action 
on the original judgment. 

It is conceived that the Law is still the 
same, but it must be remembered that, by 
the Act 32 & 33 Vict. c. 62 (the Debtors 
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Act, 1869), imprisonment for debt on a 
ca. sa. or on mesne process has been abol- 
ished with the exceptions in the Act 
mentioned. 

In eriminal cases there is no escape. 


ESCAPE-WARRANT. This was a war- 
rant granted to re-take a prisoner committed 
to the custody of the Queen’s Prison who 
has escaped therefrom. It was obtained 
on affidavit from a judge of the Court in 
which the action had aes brought, and 
was directed to all the sheriffs throughout 
England, commanding them to re-take the 
prisoner and to commit him to gaol when 
aud where taken, there to remain until the 
debt was satisfied. 


ESCHEAT. This word is derived from 
the French échoir, to fall, and denotes that 
incident of feudal tenure by which the 
land reverts back to the lord upon the 
failure of a tenant to do the services. 
Escheat used to arise from two causes: 
Either 

(I.) Propter defectum sanguinis, i.e., on 

account of the failure of blood, i. e., 
heirs, of the grantee; or 

(2.) Propter delictum tenentis, i. e., on 

account of the felony or attainder 

of the tenant. 
But by the Act 33 & 34 Vict. c. 23, no 
confession, verdict, inquest, conviction, or 
judgment of or for any treason or felony 
or felo de se is to cause any attainder or 
corruption of blood, or any forfeiture or 
escheat, So that, at the present day, 
escheat, it appears, cun only arise from the 
failure of heirs of the grantee. Upon an 
escheat, the lord used to have a writ of 
escheat against the person who was in pos- 
session of the lands after the death of his 
tenant without heirs: and now he has an 
action of ejectment against him commenced 
by writ of summons. 


ESCHEATOR. The name of an officer 
who was appointed by the lord treasurer in 
every county to look after the escheats 
which fell due to the king in that parti- 
cular county, and to certify the same into 
the exchequer. An escheutor could con- 
tinue in ottice for one year only, and was 
not re-eligible until the third year from the 
expiration of his former ycar of office. 
There does not appear to exist any such 
officer at the present day. 


ESCROW. Where a deed is delivered 
conditionally and not absolutely, e.g., where 
it is delivered not to the grantee person- 
ally (or his agent), but to some third per- 
son pending the doing of some act which is 
required of the grantee to be done, such 
deed is said to be delivered as an escrow, 
i. e., a mere scroll, or writing, which be- 
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comes a good deed upon the accomplishment 
of the condition. 


ESCUAGE. This word is from the 
French écu, meaning a shield or buckler, 
and denotes bucklerage, or rather a pecu- 
niary satisfaction paid in lieu thereof. It 
was a composition offered by knight- 
tenants to their lord, and accepted by him 
in lieu of their personal attendance on him 
in the wars. From being occasional, this 
composition became general, and ultimately 
was levied by regular assessments. 


ESSOIN. This was an excuse (whether 
on the ground of illness, de infirmitate, or 
on other ground), for not appearing in 
Court in pursuance of a summons contained 
in a writ. The first day of term was called 
the essoin day. or day for hearing excuses. 
But since 1 Will. 4, c. 70, the essoin day 
has been done away with altogether, the 
practice of alleging such excuses, 1. e., of 
casting the essoin having been discontinued 
even previously to that Act. 


ESTATES. Absolute ownership is an 
idea quite unknown to the English Law of 
Real Property; the so-called owner of 
lands can, at the most, hold only an estate in 
them. The estate which he holds may, at 
the present day, be of a very various kind; 
originally, however, an estate for the man’s 
own life was both the largest and the 
smallest estate in lands, being in fact the 
only recognised estate. 

The estate for life was originally the 
largest estate in lands, for the simple reason 
that the lord would not grant a larger one, 
the condition of the tenure being, that the 
tenant should be personally competent to 
discharge the feudal services annexed to it: 
and it was originally the smallest estate in 
lands, for the simple reason that the vassal 
might in all cases hold for life, condition- 
ally upon his continuing competent to dis- 
charge the feudal services. Whence a 
grant of lands to A. B. was originally a 

nt to him so long as he personally 
could hold them, and not longer; in other 
words, it was an estate for his own life. 
And to the present day the effect of such a 
gift when it is made by deed is still the 
same, conferring an estate for life only, ac- 
cording to the maxim Verba dant feudo 
tenorem; the effect of such a gift even 
when made by will was equally the same 
until the year 1838, but as from that year 
it was enacted by the New Wills Act 
(7 Will. 4 & 1 Vict. c. 26, s. 28), that 
such latter gift should, in the absence of a 
contrary intention appearing on the will 
pass a fee-simple estate if the testator had 
that quantity of estate to pass. 
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If it was intended that the descendants 
of the tenant should, at his decease, succeed 
him in the tenancy, as son to sire, then 
that intention required, according to the 
maxim already quoted, to be expressed by 
additional words of grant, the gift being in 
that case expressed to be to the tenant and 
his heirs. This extended form of grant, 
however, did not originally give the ances- 
tor more than a life estate; he and his 
heirs, d.e., descendants, were equally nomi- 
nces in the original grant, and took as a 
succession of usufructuaries, each of them 
during his life, and for that period only, 
enjoying the benefit of the grant. Such 
was the construction which this form of 
grant received as far down as the reign of 
Henry II.; but from causes which were 
vigorously at work, that construction was 
abandoned by the reign of Henry III., 
and a construction adopted in its stead 
which is very nearly the construction of 
the present day,—that the ancestor is the 
alone nominee in the grant and takes a fee 
simple to himself, with power by subinfeu- 
dation and otherwise to defeat or prejudice 
his issue. The power of alienation, the 
facility of which is the chief characteristic 
of the modern fee simple, was not long to 
follow after, being complete as early as 
the 18 Edw. 1, c. 1, commonly called the 
statute Quia Emptores. See title ALIENA- 
TION, 

The estate for life was originally tnalien- 
able, unless where the lord consented to the 
alienation, or, in other words, to the sub- 
stitution of a different vassal for the first 
grentee; but the estate for life gradually 
became freely alienable without the lord’s 
consent (see title ALIENATION, supra). 
When an estate for life was aliened in this 
latter way, the alience took an estate pur 
autre vie, ġe., during the first grantee’s 
life and not during the life of the alienee 
himself. Accordingly, the first grantee 
was in such a case described as the cestui 
que vie, and the alienee was described as 
the tenant pur autre vie. 

The estate pur autre vie was attended 
with peculiar incidents. It was subject, 
like the ordinary estate for life, to the feudal 
maxim, Verba dant feudo tenorem, and 
therefore when the grant was mude to C. D. 
simply without more, C. D. took a tenancy 
pur autre vie for his own life only. Con- 
sequently, C. D.’s estate was doubly liable 
to determine, depending for its continu- 
ance upon the joint existence both of A. B., 
the first grantee, and of C. D., the alienee, 
and determining upon the death of either. 
If it was intended that the grant to C. D. 
should extend beyond the life of C. D. and 
throughout the life of A. B., then that in- 
tention required, according to the maxim 
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already quoted, to be expressed by addi- 
tional words of grant, the gift being in that 
case expressed to be to C. D. and his heirs. 
Now, if the grant were made to C. D. 
simply without more, and C. D. died leav- 
ing A. B. him surviving, the land was left 
without an owner so long as A. B. lived, 
the law not suffering A. B. to re-enter after 
having parted with his life estate. Neither 
could the lord apparently re-enter. No 
person having, therefore, a right to the 
estate, anybody might enter on it; and he 
that first entcred became entitled forth- 
with to hold the land so long as A. B. 
lived, and was called the general occupant 
with reference to the manner in which he 
had acquired the land. On the other hand, 
if the grant were made to C. D. and his 
heirs, and C. D. died leaving A. B. him 
surviving, the land was not left without 
an owner so long as A. B. lived; but the 
heir of C. D. might enter and hold posses- 
sion so long as A. B. lived, and was called 
the special occupant with reference to the 
manner in which he had acquired the 
land. General occupancy has been abo- 
lished, but special occupancy has been 
preserved, by the Statute of Frauds (29 
Car. 2, c. 3, 8. 12), and also by the New 
Wills Act (7 Will. 4 & 1 Vict. c. 26, ss. 
3, 6), which have enacted in effect that 
the owner of an estate pur autre vie (appa- 
rently whether granted to him simply 
without more or to him and his heirs) may 
dispose thereof by will, and failing such 
disposition the heir as special occupant 
shall become entitled to it and to the 
extent thereof be chargeable with the debts 
of his ancestor: und in case there shall be 
no special occupant, then the executor or 
administrator of the deceased testator or 
intestate is to take possession of the land, 
and to the extent thereof to be chargeable 
with the payment of the debts of the de- 
ceased. By the Act 14 Geo, 2, c. 20, the 
surplus (if any) of an estate pur autre vie 
as to which the owner died intestate was 
made distributable, and by the New Wills 
Act the same is now distributable among 
the next of kin of the deceased ; and by the 
Act 6 Anne, c. 18, in a case of prima facie 
concealment of the decease of the cestui i 
vie, with the determination of whose life 
the estate pur autre vie, as already stated, 
necessarily determines, the person next 
entitled to the land may upon affidavit of 
his reasonable belief of such decease obtain 
an order from the Lord Chancellor for the 
production of the cestui que rie alive, and 
failing, or until such production, the appli- 
cant may enter upon and hold the land. 

For the origin of the estate-tail, and the 
eae thercof, see the next following 
titles. 
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ESTATE-TAIL. This is an estate given 
to a man and the heirs of his body. 

(rrowth of the Estate-Tuil. The follow- 
ing stages in the growth of the estate-tail 
mav be indicated. 

(1.) Permission was granted to tho heirs 
of the tenant to succeed on the decease of 
their ancestor; 

(2.) The word heirs having acquired 
about the time of Henry II. a breadth of 
meaning sufficient to admit collaterals to 
succecd as heirs ; 

(3.) It became necessary in order to 
exclude collaterals to limit the estate ex- 
pressly to a man and the heirs of his body ; 

(4.) This limitation to a man and the 
heirs of his body came to be construed in 
the Courts as a conditional gift, the condi- 
tion being that the man sliould have issue, 
and so soon as that condition was fulfilled, 
the estate became an absolute estate in fee- 
simple: whence 

(5.) The statute De Donis Condition- 
alibus, 13 Edward 1 (Statute of West- 
minster the Second), c. 1, was passed, 
enacting that the will of the donor, 
according to the form of the deed of gift 
manifestly expressed should be from 
thenceforth observed, or, that the estate 
siould descend according to the formedon 
(secundum formam demi), so as that the 
ancestor should not alien it from his issue 
nor the donor be defeated of his rever- 
sion. This Act created tho estate-tail as 
it at present exists. The further histury of 
that estate is a history of the 

Decline of the Estate-Tail. The estate- 
tail was felt to be inconvenient in many 
ways, Which were probably more senti- 
mental thun real, but the opposition of the 
nobility to the repeal of the statuto suc- 
ceeded in maintaining it intact for about 
200 years, when, — 

(1.) By the decision in Tallarum's Case 
(Ycur Book, 12 Edw. 4, 19), by means of a 
quiet decision, or rather an obiter dictum, 
of the judges, the incident of alienation from 
the issue, and soas to defrat remuindermen 
and the reversioner, was aunexed to the 
estate-tail. It was there pointed out, or 
admitted, that the destruction of the entail 
might be accomplished by means of judi- 
cial proceedings collusively taken against 
the tenant in tail for the recovery of the 
lands entailed. The nature and effect of 
these proceedings will be found stated and 
explained under the title Common Rx- 
COVERY, which see, that being the name 
by which the proceedings in questiou were 
characterised. 

(2.) Another mode by which tho estate- 
tail might be barred, but as against the 
issue only, was the Five, for the history, 
nature, and effects of which, see that title. 

(3.) These processes of barring the 
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entail, namely, Common Recovery and 
Fine, grew to be felt as cumbrous and 
inconvenient ; they were also dilatory and 
expensive; and accordingly by the sta- 
tute, 3 & t Will. 4, c. 74, a statute passed 
(it will be observed) at the time of the 
Reform Bill, 1832, fines aud recoverics were 
abolished, and a simpler mode of assurance 
was substituted for them. This latter 
assurance is commonly called a Disentail- 
ing Assurance, for the nature and effect of 
which see that title. 

The so-called Perpetual Entail of modern 
times. There is a popular impression 
abroad that the entail is perpetual. This 
is a fallacy, the explanation of which is to 
be found in the modern artifice of con- 
veyancers, whercby the entail is perpe- 
tuated. That artifice consists of tho 
following parts :— 

Suppose that A. is tenant for life, and B. 
his son (as commonly happens) is tenant 
in tail in remainder expectant on his 
father’s decease, so soon as ever B. attains 
the age of twenty-one years,—an age at 
which, or shortly after attaining which, it 
is probable that B. will marry,—the father 
and son being on friendly terms with each 
other, and the father more especiully 
dreading that the inheritance may be dis- 
sipated through the son’s folly, itis agreed 
between thein to execute a disentailing 
deed of the estates, und to resettle them to 
the following uses, that is to say,— 

(1.) The father, who is already tenant for 
life, is to be created tenant for life again ; 

(2.) The son who, before executing tho 
disentailing assurance, was tenant in tail, 
is to be created tenant for life only in 
remainder expectant on his father’s de- 
cease ; 

(3.) The first grandson (i. e., the first son 
of the son) being a person not yet in exis- 
teuce, but who may reasonably be expected 
to come into existence in due course of 
time, is to be created first tenant in tail of 
the estates in remainder expectant upon 
the decease or respective deccases of his 
father and grandfather, and so on with the 
second. third, fourth, &c., grandsons. 

In this way the entail is pushed off into 
the next generation ; for the first grand- 
son is the first tenant in tail, aud he 
cannot alienate his estate until he is of the 
uge of twenty-one yeurs at the least, and is 
not (as already stated) yet in existence. 
Then when the grandfather of this grand- 
son is dead, and the grandson's futher is in 
possession of the estates, it is clear that the 
original condition of matters is restored, B. 
who is now the father being tenant for 
life, and the grandson who is now the son 
being tenant in tail. So soon therefore, 
again, us tho son has attaincd the age of 
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twenty-one years, his father and he have 
only to repeat in their generation what 
was done in the generation before them; 
that is to say, execute a new disentailing 
assurance and re-settle the estates to ana- 
logous uses. And thus by means of dis- 
entailing assurances and deeds of re-settle- 
ment successively executed in each suc- 
cessive generation, the entail of frechoid 
lunds in England is popularly regarded as 
ang perpetual, and it is so practically in 
act. 


ESTATE-TAIL IN PERSONAL ESTATE. 
There is no estate-tail in personal estate, 
whether chattels real or chattels personal ; 
but the words which seem to confer an 
cstate-tail in personalty, confer in fact 
an absolute estate in fee simple. This 
construction of these words arises from 
two reasons, namely: (1.) The circum- 
stance that the stat. De Donis (13 Edw. 1, 
c. 1) extended only to real estate, and (2.), 
the decision in Leventhorpe v. Ashbie, Tud. 
L. C. Conv. 763. 


ESTATE-TAIL QUASI. This is an estate- 
tail improper, and is derived out of an 
estate for life, when the tenant for life 
grants his estute to K., and the heirs of the 
body of K., these words of grant being apt 
and proper to create an estate-tail; but 
inasmuch as the estate-tail of K. cannot (as 
the estate-tail proper may) possibly last for 
ever, but can last at the most for the life of 
the tenant for life (or grantor), therefore it 
is called an estate-tail improper or quast. 
It further differs from the estate-tail proper 
in this respect, that it may be barred 
without the necessity of any inrolment of 
the deed of disentail in the Court of Chan- 
cery (Fearne’s Conting. Remrs. 495). On 
the other hand, it agrees with the estate-tail 
proper in the course of descent, and also in 
this respect—that where there is an estate 
for life prior to the estate-tail quasi, then 
the tenant for life, as being er officto pro- 
tector, must consent in order to the bar 
being effective against the remaindermen 
and reversioners, Allen v. Allen, 2 D. & 
War. 307. 


ESTOPPEL. Is a term of law denoting 
that the person whom it affects is estopped ; 
i. e., stopped or hindered, from saying any- 
thing different to what has been already 
said, even although what he wishes to say 
is the truth, and the thing already said an 
error. There are three kinds of estoppels, 
viz. :— 

(I.) Estoppels by record: 

(2.) Estoppels by specialty; and 

(3.) Estoppels by matters in pais. 

The principle of, or justification for, the 
first of these three species of estoppel is, 
that no one shull aver against a record, 
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1. e., a judgment or verdict of the Court, so 
long as that judgment remained unre- 
versed; and of the second, that a man 
shall not deny what he has already, with 
all the solemnity attaching to a deed, 
affirmed; and of the third, that a man 
shall not aver the contrary of that which 
by his previous conduct he deliberately led 
other persons to infer, and they have 
inferred accordingly, and would now be 
prejudiced pecuniarily if the contrary aver- 
ment were admitted. 

The operation of estoppels is personal, 
that is, against the party or ies who 
are principally affected thereby, their 
heirs, executors, and administrators; but 
in the case of an estoppel by record, where 
the record is a judgment in rem, the 
operation of the estoppel is universal, or 
(as it is said) against all the world. For 
particular instances of estoppel of all three 
varieties, see 2 Sm. L. O. 679. 


ESTOVERS. This word, which is derived 
from the French étoffer, to furnish, i. e., stuff, 
is used to denote certain rights enjoyed by 
persons who have merely a limited estate 
or interest in land, being rights necessary 
to the enjoyment of that estate or interest. 
There are three kinds of estovers, namely, 

(I.) Housebote, being a sufficient quan- 
tity of wood for the fuel and 
repairs of the house: 

(2.) Ploughbote, being a sufficient quan- 
tity of wood for the making and 
repairing of agricultural imple- 
ments; and 

(3.) Haybote, being a sufficient quantity 
of wood for the repair of fences. 

It is a rule of law, that estovers must be 
reasonable: also, that they must be strictly 
applied to their respective purposes, and to 
none other. Any excess in the enjoyment 
or any misapplication of the just amount 
would be waste. Simmons v. Norton, 7 
Bing. 640. 

ESTRAYS. These are such animals of 
a tame and valuable character as are found 


‘wandering, i. e., straying, in any manor or 


lordship, and are without any apparent 
owner. The law gives all such animals to 
the king, but allows him to make grants of 
them to other persons, and he has in very 
many cases granted them to the lords of 
manors, so thut they are become incident 
thereto by special grant. 


ESTREAT, This word, which is de- 
rived from the Latin extractum, denotes a 
copy or extract from the Book of Estreats, 
that is to say, the rolls of any Court in 
which the amerciaments or fines, recogni- 
sances, &c. imposed or taken by that Court 
upon or from the accused, and which are 
to be levicd by the bailiff or other proper 
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officer of the Court. Recognizances are 
said to be'estreated when they are forfeited 
by the failure of the accused to comply 
with the condition of the recognizance, as 
by failure to appear or otherwise. 


ESTREPEMENT, WRIT OF. This was 
a writ of waste, and lay in particular for 
the reversioner against the tenant for life, 
in respect of damage or injury committed 
by the latter to the lands or woods of the 
reversioner. 


ET HOC PARATUS EST VERIFICARE. 
These words were used, when the pleadings 
were in Latin, at the conclusion of any 
pleading which contained new affirmative 
matter; they expressed the willingness or 
readiness of the party so pleading to es- 
tablish by proof the matter alleged in his 
pleading. A pleading which concluded in 
that manner was technically said to“ con- 
clude with a verification,” in oontradistinc- 
tion to a pleading which simply denied 
matter alleged by the opposite party, and 
which for that reason was said to“ con- 
clude to the country,” because the party 
merely put himself upon the country, or 
left the matter to the jury. But now, by 
the C. L. P. Act, 1852, s. 67, “no formal 
conclusion is necessary to any plea, avowry, 
cognisance, or subsequent pleading.” 


EVICTION. This is the same as dis- 
Possession or ouster of the possession (sea 
title OusreR). It is usually applied to ouster 
from real property only, but it is not inap- 
plicable to the dis ion from personal 
property also. he covenant for quiet 
enjoyment which is usually inse in 
d is in substance a covenant against 
eviction. It is competent also for a land- 
lord to evict his tenant for proper cause; 
and a landlord may also be guilty of a 
wrongful eviction of his tenant, as where 
without proper cause he either actually, 
i.e., physically, evicts him, or does any act 
of a permanent character with the inten- 
tion of evicting the tenant, and which is 
inconsistent with the latter’s returning 
into or continuing in possession. 


EVIDENCE. Is the proof of, or mode 
of proving, some fact or written document. 
It is to be considered (1.) In its 2 
and (2.) In its Object. (A.) With rega 
to its Nature. Evidence is either primary, 
or secondary, or presumptive, or earsay. 
Admissions are not themselves evidence, 
but narrow the fleld which the evidence 


has to cover. 


(I.) Primary Evidence.— This is the 
highest kind of evidence which the nature 
of the case admits of. Thus, where a will 
of lands is to be proved, the primary evi- 
dence of it is the will itself, and not the 
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probate ; for the Court of Probate has no 
cognisance of real estate (B. N. P. 246). 
And where any contract or agreement has 
been reduced into writing, the primary 
evidence of it is the writing (Fenn v. Grif- 
Jiths, 6 Bing. 633). But when the narra- 
tion of an extrinsic fact, że., a fact which 
has arisen independently of the writing, 
has been committed to writing, the fact 
may yet be proved by parol, i. e., extrinsic 
evidence, e.g., a receipt for money (Rambert 
v. Cohen, 4 Esp. 213.) Also, parol admis- 
sions are as evidence against the 
party making them, although they relate 
to the contents of a written instrument 
(Slatterie v. Pooley, 6 M. & W. 664). The 
proper evidence of all judicial proceedings 
ia the proceedings themselves, or an ex- 
amined copy of them. Thelluson v. Shed- 
don, 2 N. R. 228. 

(2.) Secondary Evidence. This is ad- 
missible where primary, that is, better, 
evidence cannot be had, e.g., in the case of 
a lost deed, upon proof of the loss a copy 
of the deed is admissible (B. N. P. 254); 
and 80 also upon proof of an unsuccessful 
application to the person who has the legal 
custody of the deed (R. v. Stoke Goldi i 
1 B. & A. 173). The wrongful refusal of a 
third person (not being a solicitor) on sub- 
pæna duces to produce a document in his 
possession, is, however, no ground for ad- 
mitting secondary evidence (Jesus College 
v. Gibbs, 1 V. & C. 156); but it is other- 
wise in the case of a solicitor who so re- 
fuses (Hibbert v. Knight, 2 Ex. 11). In 
some cases, secondary evidence of oral testi · 
mony is admitted, e. g., where the testimony 
of a witness on a former trial is admitted 
on another trial without producing the 
witness in person, as where a witness was 
examined in a former action on the same 
point between the same parties and he is 
since dead (B. N. P. 242), or is kept away 
by contrivance (Green v. Gatewick, B. N. P. 
243). So, also, upon an examination de 
bene esse (Which see). And see title Norion 
TO Propucs. 

It is commonly said, that there are no 
degrees of secondary evidence, This means, 
that when secondary evidence is admis- 
sible at all, upon failure to produce the 
original document, no restriction is put 
upon the party producing the evidence as 
to the kind of evidence he shall produce 
for that purpose; but if it was apparent 
that more satisfactory evidence mi ght be 
produced than is produced, the jury or a 
judge will be influenced by that considera- 
tion (Doe d. Gilbert v. Ross,7 M. & W. 102). 
And there is one exception to the rule, 
satas h where by statute a special kind of 
secondary evidence is substituted for the 


original. 


L 
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(3.) Presumptive Eridence.— This kind 
of evidence is so called in contradistinction 
to direct or positive proof whether oral or 
written; it is not of the nature of second- 
ary evidence, and does not therefore require 
in order to its admissibility any preliminary 
proof that positive or direct evidence cannot 

e procured (Doe d. Welsh v. Langfield, 16 
M. & W. 518). The commoner classes of pre- 
sumptions are the four following, namely :— 

(a.) Presumptions which admit of no con- 
tradiction by contrary evidence, 
and which are thence called juris 
et de jure; 

(b.) Presumptions which the Court or a 
judge will direct the jury to pre- 
sume, although noevidence thereof 
has been given, and which are 
thence called juris only ; 

(c.) Presumptions as to which the jury 
are left entirely to themselves, 
being cases in which direct proof 
of one fact is given.with the in- 
tention that the jury may from it 
presume another fact (F. v. 
Gathercole, 4 Ex. 262); an 

(d.) Presumptions tliat the testimony of 
a witness who might be, but is 
not, called, is unfavourable to the 
party who omits to call him. 

For examples of these various kinds of 
presumptions, see 1 Tayl. Evidence, p. 85; 
Rosc. Evid. at N. P., p. 38. 

(l.) Hearsay.— As a general rule, hear- 
say, i. e., the declarations of persons not 
made upon oath when repeated on outh by 
a witness who heard them, are not admis- 
sible as evidence. There are, however, 
some exceptions to this general rule; thus, 
hearsay is admissible in the following 
cases :— 

(a.) In questions of pedigree, in which 
questions the declaration (whether 
oral or written) of deceased mem- 
bers of the family are admissible 
to prove, e. g., legitimacy, mar- 
riage, the date of marriage, the 
number of children, &c. Entries 
in a family bible fall under this 
head. Nor is it necessary that 
the declarations should be con- 
temporaneous with the facts de- 
clared, or even that the declarant 
should have any personal know- 
ledge of the fact, provided he had 
it of a relation (Monkton v. Ait. 
Gen., 2 Russ. & My. 159). But 
the relative whose declarations 
are offered must be proved to he 
dead before they can be admitted 
in evidence (Butler v. Viscount 
Mountgarret, 7 H. L. C. 733) ; more- 
over, in proving RECENT events, 
such as the death, place of birth, 
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age, cke., of a person, where that 
fact is directly in issue! strict evi- 
dence thereof is required. And 
any declarations made post litem 
motam are inadmissible. Berkeley 
Peerage, 4 Camp. 401. 


(b.) In questions of public rights, bein 


rights of a pecuniary nature ; and 
the reasons for the admission are 
various, being either that the 
origin of such rights is generally 
ancient and obscure, and conse- 
quently incapable of direct proof, 
or thut in local matters persons 
residing in the neighbourhood 
and interested in the rights are 
likely to be acquainted with them, 
or that such matters are likely to 
be the subject of frequent’ conver- 
sation. Such evidence is most 
commonly admitted for the fol- 
lowing purposes :— 


(1.) To prove the extent of a manor. 
(2.) To prove the boundaries between 


parishes or manors. 


(3.) To prove the existence of a ferry, 
&c. 


But to prove a prescriptive right 
which is strictly private no such 
henrsay is admissible. Morewood 
v. Wood, 14 East, 327. 


(c.) As forming part of the transaction 


(res gestx), and as being not evi- 
dentiary but explanatory thereof. 
Thus, the accompanying decla- 
rations may serve to shew the 
animus of the actor, when that 
is material (Bateman v. Butley, 
5 T. R. 512); also, generally, 
the feelings or sufferings of the 
party (Thompson v. Trevanion, 
Skin. 402; but see the Gardiner 
Peer Case, Le March. Rep. 
174-6). The admissibility of the 
declaration in such cases depends 
not alone upon its accompanying 
an act, but on the light which it 
throws upon an act which is in 
itself relevant and admissible evi- 
dence. Wright v. Doe d. Tatham, 
7 Ad. & E. 313. 


(d.) As being acts or assertions of owner- 


ship: but a mere declaration of 
right, coupled with no other act 
or actual exercise of it, proved or 
presumable, is inadmissible as evi- 
dence in favour of the right as- 
serted, except as against the party 
making the declaration and per- 
sons claiming under him. 


(e.) As being the declarations of persons 


who have no interest to misrepre- 
sent the truth; but the absence of 
interest will not alone entitle such 


e 
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declarations to be admitted as 
evidence. Sussex Peerage, 11 Cl. 
& F. 85. 

(f.) As being the declarations of per- 
sons having an interest adverse to 
their own declarations. See Bar- 
ker v. Ray, 2 Russ. 67, n; Higham 
v. Ridgway, 10 East, 109. 

(g.) As being entries, &c., made in the 
regular course of business, e.g., a 
notice indorsed as served by a de- 
ceased clerk in an attorney’s office 
is evidence of service (Doe d. 
Patteshall v. Turford, 3 B. & Ad. 
890) ; and, again, contemporaneous 
entries by a deceased shopman in 
his master's books in the ordinary 
course of business, stating tlie de- 
livery of goods, are evidence for 
his master of such delivery. Price 
v. Lord Torrington, 1 Salk. 285. 

(5.) Admissions.—These are as good as 
primary evidence of the fact or facts ad- 
mitted ; and one Ietter may be used against 
the writer of it without producing the rest 
of the correspondence (Barrymore v. Tay- 
lor, 1 Esp. 326). But, except in cases of 
estoppel, the party poe by the ad- 
mission may prove that it was made under 
a mistake or misapprehension of law or of 
fact (Newton v. Liddiard, 12 Q. B. 925); 
and in that manner diminish the prejudice 
occasioned by it. And, generally, letters 
marked “without prejudice,” and the re- 
plies to such letters, although the replies 
should not be marked “ without prejudice,” 
cannot be used as admissions or as evi- 
dence (Hoghton v. Hoghton, 15 Beav. 278); 
and admissions made with a view to a com- 
promise are not available against the per- 
son making them (B. N. P. 236). A com- 
ets admission, e. g., in the answer to a 

ill in Chancery, is available against the 
person putting in the answer, even in 
another suit instituted by a different plain- 
tiff, and. a fortiori, if instituted by the 
same plaintiff, or in the very suit in which 
the answer has been put in (Fleet v. Per- 
rins, L. R. 1 Q. B. 536). A party's state- 
ment on the record is evidence against him. 
although it purport to be the statement of 
a written document, the contents of which 
are directly in issue in the cause. Slatterie 
v. Pooley, 6 M. & W. 664. 

The uncontradicted statements of any 
one made in the presence and hearing of 
the party against whom they are offered 
are evidence of a matter reasonably within 
the party’s knowledge, at any rate where it 
was within his power to contradict the 
statements and he did not do so; but no 
such consequence follows from the mere 
omission of a party to reply to a letter, un- 
less the writer was entitled to an answer. 
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The acknowledgment in a deed of the 
receipt of money is conclusive evidence, 
both at Law and in Equity, as between the 
parties to it of such receipt (Baker v. 
Dewey, 1 B. & C. 704), unless upon proof 
of fraud. But the acknowledgment in- 
dorsed on the deed is not conclusive (Stra- 
ton v. Rastall, 2 T. R. 366). A receipt not 
under seal is, on the other hand not in 
N conclusive, and may be contra- 

icted (Graves v. Key. 3 B. & Ad. 818). 
But a receipt may amount to an allowance 
of a sum or sums of money, and in that case 
is of value in itself, although no money has 
been paid. Branston v. Robins, 4 Bing. 11. 

By the O. L. P. Act, 1852, s. 117, either 
party may call on the other by notice to 
admit any document, saving all just ex- 
ceptions; and in case of refusal or neglect 
to admit, the costs of proof shall be paid 
by the party neglecting or refusing, what- 
ever may be the result of the cause, unless 
the judge at the trial shall certify the re- 
fi to be reasonable; and no costs of 

roof shall be allowed unless such notice 

s been given, except where the omission 
to give such notice is, in the Master's 
opinion, a saving of expense. This is a 
simplification of the former practice (Rule 
of Practice, H. T. 4 Will. 4), under which 
a judge’s order to admit was required. The 
provisions of the O. L. P. Act, 1852, are 
applicable to every document, whether in 

e custody or control of the party or not. 
Rutter v. Chapman, 8 M. & W. 388. 

(B.) With regard to its Object, The object 
of evidence being to prove the point in issue 
between the parties, there are three general 
rules, viz. :— 

(1.) That the evidence be confined to 

the issue ; 

(2.) That the substance only of the issue 
need be proved; and, 

(3.) That the burden of proof lies upon 
the party asserting the affirmative, 
in the absence of any presump- 
tion of law the other way. 

In consequence of the first of these 
three general rules evidence of collateral 
facta is excluded (Holcombe v. Hewson, 
2 Camp. 391); unless where the collateral 
fact is material to the issue, e.g., in an 
action by a rector for tithes, where the issue 
is the existence or not of a farm modus 
(Blundell v. Howard, 1 M. & S. 292). So, 
also, upon the general questions of skill, 
knowledge, or capacity (Folkes v. Chadd, 
1 Phill. Kv. 276). But proof of a custom- 
ary right in a particular manor or parish 
is, as a general rule, no evidence of the 
like ee right in an adjoining manor 
or parish (Somerset (Duke) v. France, 
1 Str. 661); but if the manors or 5 
are first proved to be held 1 pa same 
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tenure the case would be different (Rowe v. 
Brenton, 8 B. & C. 758). And evidence of 
qeneral damages, although no part of the 
issue, is admissible; and evidence of cha- 
racter, as connected with the question of 
damage, is also in some cases admissible. 

Where under R. G., H. T. 1853, r. 19, 
and the C. L. P. Act, 1852, s. 25, the 
plaintiff has delivered (or has indorsed on 
the writ of summons) particulars of his 
demand, he will be precluded from givin 
any evidence of demands not contain 
therein. Wade v. Beasley, 4 Esp. 7; Hed- 
ley v. Bainbridge, 3 Q. B. 316. 

In consequence of the second of the 
three before-mentioned general rules, vari- 
ances or apparent variances which are im- 
material require no amendment: e. g., on a 
count against a aheriff for a voluntary es- 
cape, it is enough to prove a negligent es- 
cape (Banafous v. Walker, 2 T. R. 126). 
And if a plea of justification is divisible, 
6.g., in an action of trespass, it is enough if 
so much of the plea is proved as is neces- 
sary to cover so much of the plaintiffs de- 
claration as is proved, notwithstanding 
that the whole plea may have been put in 
issue by the replication (Spilsbury v. Mickle- 
thwaite, 1 Taunt. 146). And now, by C. L. 
P. Act, 1852, s. 75, all pleadings capable 
of being construed distributively shall be 
so taken: and upon issue being taken 
thereon, if so much thereof as shall be a 
sufficient answer to part of the causes of 
action proved shall found true by the 
jury, a verdict shall for the defendant 
as to so much, and for the plaintiff as to 
the residue. With regard to the use of a 
videlicet, or scilicet, that may or may not 
dispense with proof of the precise parti- 
ticulars as stated, according as those par- 
tioulars as stated are material or not. See 
also title VARIANCES. 

With reference to the third of the three 
before-mentioned general rules, the burden 
of proof, see title Oxus PROBANDI. 

See also titles Extamaico EVIDENCE; 
INTERPRETATION ; and WITNESSES. 


EXAMINATION : See WITNESSES. 


EXAMINER. An examiner in Chancery 
is an officer of the Court of Chancery ap- 
pointed (1.) to take the depositions of un- 
willing witnesses when notiee of motion 
for decree has been given, such examination 
being taken in the presence of all the 
parties, and the cross-examination and re- 
examination to follow there and then; 
(2.) to take the like depositions where 
issue is joined, i. e., when replication has 
been filed in any cause, such examination 
being taken ex parte, and the cross-exami- 
nation and re-examination afterwards 
coming on before the Court itself. There 
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are at present two such examiners, but a 
special examiner is occasionally appointed. 
See also title DEPOSITIONS. 


EXCEPTION. In conveyancing means 
an exception of part of the thing granted, 
being a part which is less than and sever- 
able from the whole, and which is of such 
a nature that it may be held by itself. In 
the grant of a manor, the exception of the 
Court Baron would be void, that being an 
incident inseparable from the manor; and, 
again, in the like grant, an exception of 
the profits of the manor would be void, as 
being repugnant to the grant. 

In the grant of land, on the other hand, 
an exception of all mines and minerals 
thereunder would be a valid exception ; 
and such an exception is also sometimes 
(although less accurately) called a reser- 
vation of the mines and minerals. A re- 
servation, however, properly denotes the 
creation of some new hereditament, e g.. a 
rent; whereas an exception is only a slice 
(0 to speak) of the old hereditament. 


EXCEPTIONS. Exceptions to an answer 
toa bill in Chancery are objections taken 
to it on the ground either of insufficiency 
or of scandal; or formerly (i. s., prior to 
1852) on the ground of impertinence. The 
objections are stated in the form of a 
written pleading. However, under the 
Judicature Act, 1873, this form of taking 
these objections is superseded (Sch. rule 25), 
and the Court is to dispose of the allega- 
tion of insufficiency in the answer upon 
motion in a summary way. 

EXCEPTIONS, BILL OF : See Exnon. 

However, bills of exceptions and pro- 
ceedings in error are abolished by the 
Judicature Act, 1873 (Sch. rule 49). 


EXCHANGE : See title CoNVEYANOES. 


EXCHEQUER BILIS AND BONDS. 
These are regulated by stats. 17 & 18 Vict. 
c. 28, and 29 & 30 Vict. c. 25. 


EXCHEQUER, COURT OF. This Court 
was the first offshoot from the Aula Regis, 
and] was established by William I. for re- 
venue pur , and afterwards regulated 
by Edward I. The Court took its name 
from the table at which the judges sat, 
which, Camden says, was covered with a 
3 cloth resembling a chess-board 
and serving asacounter. Its jurisdiction 
continued to be principally matters in 
which the king’s revenue was either r ally, 
or by means of the fiction quo minus, ficti- 
tiously, in question; but it acquired also 
some Equity jurisdiction. By the stat. 
5 Vict. o. 5, its jurisdiction in Equity has 
been taken away, and under the Uniformity 
of Process Act (2 Will. 4, o. 39), its present 
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jurisdiction does not materially differ from 
that of the other co-ordinate Courts of 
Common Law. 

See also title Courts or JUSTICE. 


EXCHEQUER CHAMBER. At the time 
that the Court of Exchequer had an 
Equity jurisdiction, the Lord Chief Baron, 
when administering Equity, sat apart in 
a chamber called the Exchequer Chamber, 
and that was the original character of the 
Court 80 called as constituted by the stat. 
31 Edw. 3, st. I, e. 12. But since the Equity 
side of the Court of Exchequer was abo- 
lished by the stat. 5 Vict. c. 5, the name 
Exchequer Chamber has been used, more 
“pora y since the Act 11 Geo. 4 & 
1 Will. 4, c. 70, in revival, apparently, of a 
much earlier statute, 27 Eliz. c. 8, to desig- 
nate the Court of Appeal which is next 
above the Courts of Queen’s Bench, Com- 
mon Pleas, and Exchequer, and interme- 
diate between these Courts and the House 
of Lords. 
See also title Courts or Jusrice. 


EXCISE : See title REVENUE, and stat. 
29 & 30 Vict. c. 64, intituled “An Act to 
amend the Laws relating to the Inland 
Revenue.” 


EXCOMMUNICATO CAPIENDO. Avwrit 
which issued to the sheriff of the county 
commanding him to tuke an excommuni- 
cated person and imprison him in the 
county gaol, because within forty days 
after the sentence had been published in 
the church the offeuder would not submit 
and abide by the sentence of the Spiritual 
Court. And he remained in prison until 
he was reconciled to the Church, and such 
reconciliation was certified by the bishop; 
upon which another writ, de excommuni- 
cato deliberando, issued out of Chance 
to deliver and release him; but when suc 
person would not become reconciled, but 
still remained obstinate in resisting the 
sentence of the Spiritual Court, and after- 
wards had been unlawfully delivered from 
prison before having given caution tu obey 
the authority of the Church, then a writ 
excommunicato recipiendo was issued com- 
manding the sheriff to seek after the 
offender and imprison him again (Reg. 
Orig. 67; F. N. B. 62, The ecclesiastical 
punishment of excommunication, or by 
means of other spiritual censures, appears 
to have become tacitly abolished, although 
it is true the stat. 27 Geo. 3, c. 44, limiting 
prosecutions for brawling and fornication, 
still remains in the statute book as revised. 


EXECUTE. As applied to deeds and 
other documents, this word denotes to 
sign, seal, and deliver same, or to sign 
same, as the case may be. As applied to 
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EXECUTE— continued. 


writs, tle word denotes the act of the 
sheriff in carrying out the command of the 
Court containcd in the writ. Such a writ 
is called a writ of execution. As applied to 
criminals condemned to suffer death, the 
word denotes the act of the executioner in 
putting the criminal to death. But in 
each of these three applications, and in 
every other application, of the word, there 
is the same meaning; namely, that of 
completing or perfecting what the law 
either orders or validates. 


EXECUTION, WRIT OF. This is a judi- 
cial writ issuing out of the Court where 
the record or other judicial proceeding is 
on which it is grounded. It usually issues 
at the end of fourteen days from the ver- 
dict, but it may for good reason be either 
expedited or delayed; and it may issue 
within six years after the recovery of the 
judgment, without getting the judgment 
revived. 

The writ of execution is either a fl. fa, 
an elegit, or a ca. sa.; and the 1 may 
sue out either he pleases, and after suing 
out one, he may abandon it before execution 
and sue out another; or he may even have 
several writs running at the same time, 
either of the same species into different 
counties, or of different species into the 
same or different counties. But only one 
of such writs must be actually executed. 
If part only of the amount be levied on the 
one writ so actually executed, then the 
writ must be returned; and after the return 
another writ may issue. 

By the C. L. P. Act, 1852. 8. 121, the 
writ should be directed to the sheriff 
of the county in which it is to be exe- 
cuted. If it is to be executed within a 
liberty or franchise, it must be directed to 
the sheriff of the county in which such 
liberty or franchise is situate. And by 
8. 134 of the same Act the writ if unexe- 
cuted does not remain in force for more 
than one year from the teste of the writ, 
unless it is renewed. 

See also titles Carras aD SaTISFACI- 
ENDUM; ELEGIT; and FI. Fa. 


EXECUTOR. This word is commonly 
applied to wills, and as so applied it de- 
notes the person who undertakes the exe- 
cution of the will. An executor is of two 
kinds being either,— 

(1.) A lawful executor; or 

(2.) An executor de son tort. 

(1.) It isincumbent on a lawful executor 
to collect, get in, and realize all the per- 
sonal estate of the testator, and if desirable 
for the more lucrative realization thereof 
it is his duty to carry on or continue the 
trade or business of the testator, which he 
may do with safety under the direction of 
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EXECUTOR—continued. 
the Court of Chancery. For this latter pur- 
pose executors may carry out their testator’s 
contracts, and, as a rule, should endeavour 
by all means to do so. But an executor is 
not bound to insure or to keep up an insur- 
ance against fire. Under the stat. 23 & 24 
Vict. c. 145, s. 30, he has a right to com- 
pound debts. When the estate is realized, 
for which purpose he is allowed a year, 
thence called the executor’s year, — his next 
duty is to divide or distribute the estate 
among the legatees (as to whom ses title 
Lxeeacy). But before making any such 
distribution, it is incumbent upon him to 
pay or provide for the funeral and testa- 
mentary expenses of the deceased, and all 
his just debts, otherwise he will be perso- 
nally liable therefor as for a devastavit (see 
that title), assuming that there was a suffi- 
ciency of assets to pay them. 

It is competent to an executor to renounce 
probate of the will, and in that case his 
right as executor wholly ceases. But, as- 
suming that he has obtained a grant of 
probate, he and he only is entitled to act 
as executor until the grant is revoked. 

With reference to the question in what 
cases an executur is entitled to sue, or is 
liable to be sued, as executor, or in his own 
personal capacity, there is a clear line of 
division, namely the death of the testator ; 
and us to all contracts which had their com- 
mencement on the one side of that line, i. e., 
during the life of the testator, the executor 
is entitled and liable in his representative 
capacity only; but as to all contracts which 
had their commencement on the other side 
of that line, although these contracts are 
incidental to the contracts of the testator, 
the executor is entitled and is liable in his 
own personal capacity. 

All the rules stated above regarding a 
lawful executor hold true, mutatis mu- 
tandis, for an administrator also. 

(2.) A person becomes an executor de son 
tort from almost any intermeddling with 
the estate after the death of the testator: 
e.g., where A., the servant of B., suld the 

of C. the testator, as well after his 
death as before, though by the orders of C., 
and paid the money arising therefrom into 
the hands of B., the latter was held liable 
to be sued as executor de son tort (Padget 
v. Priest, 2 T. R. 97). So also living in 
the house and carrying on the trade of a 
deceased victualler was held to be a suffi- 
cient intermeddling to make an executor 
de son tort (Hooper v. Summersett, Wight w. 
16). Where there is also a lawful executor, 
the act of an executor de son tort is good 
against him only when it is lawful, and 
such an act as the lawful executor was 
bound to perform in the due course of ad- 
ministration (Buckley v. Barber, 6 Ex. 
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164). But it is evident that an act of 
intermeddling may be sufficient to make a 
person liable as executor de son tort, al- 
though it should not bind the lawful exe- 
oon Thompson v. Harding, 2 El. & Bl. 


EXECUTORY AND EXECUTED. These 
words denote respectively incomplete and 
complete, and that as well in their Common 
Law application to contracts, as also in 
their Equity application to trusts. Thus 
(1.) In the case of contracts,—The contract 
or consideration is said to be executed 
when it is completely performed; and it is 
said to be executory when it is not yet com- 
pletely or only incompletely as yet per- 
ormed. And itis clear that a contract may 
be executed on one side and executory on 
the other. In the case of executory con- 
tracts, a request to perform, together with 
the consequent promise to pay for the per- 
formance is always implied by law, where 
it is not expressed in words by the parties; 
but in the case of executed considerations, 
this is not always so, although sometimes 
it is so; and as to when it is and when it is 
not so, see title ConTRactT. 

And (2.) In the case of trusts,—A trust 
is said to be executed when it is completely 
created or declared, and executory when 
the words of trust are merely directory, 
and point to some further instrument as 
being necessary to complete the declaration 
or creation. Many distinctions are made 
in Equity according as a trust is executed 
or executory. Thus, Equity follows the 
Law in applying, for example, Shelley’s 
Rule to trusts that are executed; but as to 
trusts executory it takes this distinction, 
viz., if the instrument containing the exe- 
cutory trust contains a reference to mar- 
riage, 1 refuses to follow Shelley’s 

ule, and moulds the trusts so as best to 
suit the presumed intention of the testator: 
but where there is no such reference to 
marriage, then Equity permits the Law to 
have its own way. And, again, an execu- 
tory trust which exceeds the rule against 
perpetuities, is not therefore void (as an 
executed one would be), but Equity will 
mould the executory trust so as to confine 
it within that rule of Law, believing that the 
testator could not intend what was illegal. 


EXEMPLIFICATION. In law is an offi- 
cial copy or transcript made from a record 
of Court: thus, an exemplification of a reco- 
very signifies a copy or transcript of the 
recovery roll, and the same should be set 
out literis et verbis in an abstract of title 
comprising it. Similarly, an exemplifica- 
tion of letters putent signifies a copy or 
transcript of letters patent made from the 
original inrolment. 
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EXHIBIT, An exhibit is the name 
given to any particular document whioh 
in the course of a cause is exhibited, i. e., 
produced by either party. Such docu- 
ments, when numerous, are usually marked 
with some letter of the alphabet as a con- 
venient mode of referring to and distin- 
guishing them, and they are then called 
„Exhibit A,” or “ Exhibit B,“ and so forth. 

This use of exhibits is a convenient 
mode of abridging evidence in the case of 
written documents, the proof being either 
vivd voce or by affidavit. Butonly some docu- 
nfents may be exhibited, namely, extracts 
from registries, records from the Bodleian 
and Museum libraries, and generally all 
documents coming out of the custody of a 
public officer having care of them; also, 
otfice-copies of records, whether of the 
Superior Courts at Westminster or of the 
Courts of the County Palatine of Lan- 
caster, or of the Inferior Courts of Record ; 
also, and chiefly, deeds, bonds, notes, bills 
of exchange, letters, or receipts, and the 
like. Documents of other kinds may not 
be so proved; and generally, no document 
may be proved as an exhibit, if it requires 
more to substantiate it than the proof of 
the execution or of handwriting, 6. ., if 
ay ulterior circumstance which might 

ect it requires to be proved, and the 
opposite side would have a right to cross- 
examine upon that circumstance (Lake v. 
Skinner, 1 J. & W. 9, 15). Thus, a will of 
real estate could not generally be proved 
as an exhibit at the hearing, but under the 
present practice that is allowed to be done, 
the heir having liberty to cross-examine 
the witnesses. 

If it is intended to prove an exhibit at 
the hearing of the cause, an order of course 
to be obtained on motion of course or peti- 
tion of course at the Rolls is necessary. 


EXPROPRIATION. In French Law, is 
the compulsory realization of a debt by the 
creditor out of the lands of his debtor, or 
the usufruct thereof. When the debtor is 
co-tenant with others, it is necessary that a 
partition should first be made. It is con- 
fined in the first place to the lands (if any) 
that are in B que (see that title), but 
afterwards extends to the lands not in hy- 
pe . Moreover, the debt must be of 

iquidated amount. 


EXTENT. Is a writ of execution 
available in cases in which the Crown has 
an interest. The extent may either be an 
extent in chief or an extent in aid, the 
distinction being that the former is a 
hostile proceeding by the Crown against 
its debtor, or aguinst the debtor of that 
debtor, while the latter is an extent issued 
at the instance of the Crown debtor him- 
self against his debtor, to aid his payment 
of the Crown debt. The extent of the 
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Crown has priority over all executions of 
the subject. 
See also title Crown DEBTS. 


EXTINGUISHMENT. Is the destruction 
of an estate, or right, or power. A debt is 
said to be extinguished by payment, and a 
tort by satisfaction, according to the general 
maxim, Omnia judicia absolutoria esse. 

See also titles Powers; Ricuts, &0. 


EXTORTION. Is a criminal offence 
when committed by sheriffs or other officers; 
but, semble, a mere civil injury, when com- 
mitted by other persons, against whom an 
action for money had and received will lie. 


EXTRADITION. Denotes the giving 
up of a criminal by a foreign state in which 
he has sought refuge from prosecution to 
the state within whose jurisdiction the 
offence has been committed. The duty of 
a state to make extradition of criminals is 
by no means generally admitted, and at 
the most it is an exercise of comity only. 
Generally, no state will make an extra- 
dition of its own subjects; and generally, 
also, no state will Take an extradition of 
political offenders. The present practice 
of England with regard to the extradition 
of criminals is expressed in the Extradition 
Act, 1870 (33 & 34 Vict. o. 52), and the 
Extradition Act, 1873 (36 & 37 Vict. c. 60), 
which provide that when an arrangement 
for that purpose has been made with any 
foreign state, Her aaen may by Order in 
Council direct that the Act shall apply in 
the case of such foreign state, subject to auy 
conditions to be expressed in the order. 
But the former Act makes an express ex- 
ception of political offences, the Secretary 
of State having it in his discretion to de- 
cide whether the offence is or not of a 
political nature, The Act of 1873 extends 
the provisions of the principal Act to the 
case of accessories punishable as principals. 
See generally Clarke on Extradition, 1874. 


EXTRINSIC EVIDENCE. This evi- 
dence is so styled because it is brought 
forward to throw light upon a written 
instrument ab extra the instrument. The 
usual rule of law being that the meaning 
of the instrument is to be gathered from 
the instrument itself, the introduction of 
extrinsic, or (as it is sometimes called) 
parol, evidence to assist in ascertaining its 
meaning, is to be regarded in the light of 
an exception. 

It may be premised generally, that by a 
rule of the Common Law, independently of 
statute, extrinsic or parol evidence was 
equally inadmissible in certain cases to 
throw light upon a written document; and 
that the Statute of Frauds, and other 
statutes which have made writing an ab- 
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solute sine gud non to the validity of cer- 
tain obligations, have not been the occasion 
of the inadmissibility of this species of evi- 
dence, but have at the most only rendered 
that inadmissibility somewhat more patent 
(Goss v. Lord Nugent, 5 B. & Ad. 58). 
Thus, before the Statute of Frauds, the 
Courts were uniformly governed by the 
rule that the judgment of a Court or judge 
in expounding a will should be simply 
declaratory of what is in the instrument 
(Wig. Extr. Ev. p. 6); and since that 
statute the rule is the same, only more 
apparently so than before, inasmuch as 
the admission of evidence to do more than 
to declare what is in the will, would be, to 
the extent the evidence was admitted, to 
be in fact making an additional or other 
will for the testator which he has not 
made. The question is, what has the testa- 
tor written, not what (in any one’s opinion) 
he intended or ought to have written. 

(A.) Considering the matter, firstly, with 
reference to Wills. The following are the 
uses to which extrinsic or parol evidence 
may be legitimately applied :— 

(1.) Where there is nothing in the con- 
text of a will shewing that the testator 
has used words in other than their strict 
or primary acceptation, but that accepta- 
tion is insensible with reference to extrinsic 
circumstances, then the extrinsic ciroum- 
stances may be looked at for the purpose 
of arriving at some secondary or popular 
sense which shall bo sensible with reference 
to these circumstances. 

(2.) Where the written characters of the 
will are difficult to decipher, or the words 
of the will are in an unknown or unusual 
language, the evidence of persons expe- 
rienced in deciphering written characters 
or ay a nia with the language is admis- 
sible for the purpose of informing the Court 
or judge. 

(3.) Extrinsic evidence is also admissible 
for the purpose of identifying the object of 
the testator’s bounty (whether devisee or 
legatee), and for the purpose of identifying 
the subject of disposition. 

(4.) Also, for the purpose of defeating a 
fraud, whereby either the wrong will is 
executed or an alteration in or omission 
from tlie true will is occasioned. Doe v. 
Allen, 8 T. R. 147. 

On the other hand, extrinsic evidence 
will not be admissible for the following 


purposes :— 

(1.) To add to the contents of a will, by 
proof of a mistake of the testator (Brown 
v. Selwin, Cas. t. Talb. 240), or of the coun- 
sel who pre the will (Newburgh (Karl) 
v. Newburgh (Countess), 5 Mad. 364, 1 M. & 
Scott, 352; but an issue devisavit vel non, 
where that will serve the same purpose (as 
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it would have done in Newburgh v. New- 
burgh, supra) may be directed. 

(2.) To supply a total blank in the will, 
whether of the name of the legatee or 
devisee, or of the amount of the legacy or 
estate given. Doe v. Needs, 2 M. & W. 
139; Edmunds v. Waugh, 4 Drew. 275. 

(3.) To identify a legatee or devisee or 
the estate given, where there being some 
description, no part of that description is 
applicable to any person or estate. Hamp- 
shire v. Pierce, 2 Ves. 218; Miller v. Travers, 
8 Bing. 244. 

And generally, although the judgment 
of the Court or a judge in expounding a 
will should be simply declaratory of what 
is in the will, yet 

(I.) Every claimant under a will has a 
right to require that the Court or judge 
shall, by means of extrinsic evidence, place 
itself or himself in the situation of the tes- 
tator, the meaning of whose language it 
or he is called upon to declare; and 

(2.) The intention, as an independent 
fact, may be proved by means of the like 
evidence in all those cases in which the 
description being accurate, 4.6. unam- 
biguous on the face of it, its applicability 
to each of several subjects, or to each of 
several objects, occasions what is called a 
latent ambiguity. See also titles LATENT 
AMBIGUITY ; PATENT AMBIGUITY. 

(B.) Considering the matter, secondly, 
with reference to other instruments than 
wills. The following is an enumeration of 
the purposes for which extrinsic evidence in 
connection with written documents may be 
admitted :— 

(1.) To prove the making of the contract ; 

(2.) To prove the writing not to have 

been a contract: 

(3.) To prove that the contract was in- 

duced by fraud, mistake, or 


duress ; 

(4.) To prove that the writing was signed 
5 ; 

(5.) To annex to the contract usages of 
trade not inconsistent with the 
express terms thereof ; 

(6.) To explain termsof a technical trade 
significance ; 

(7.) To identify the parties and also the 
subject-matter ; and 

(8.) To prove that the contract is illegal. 
See Wigram on Extrinsic Evi- 

dence; Leake on Contracta, 
pp. 106-125. 


F. 


FACTOR. Is a ‘commercial agent, en- 
joying certain privileges that are peculiar 
to him, and not commou to agents generally. 
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These privileges are due in some measure 
to the circumstance that the factor is in a 
position that is analogous to that of the 
consignee of goods. Thus, he was able by 
the Common Law to bind his principal by 
the sale of the goods entrusted to him, and 
he still has that power; but he could not 
pledge the goods in a valid manner. How- 
ever, under the stat. 6 Geo. 4, c. 94, usually 
called the Factors’ Act, he is enabled to 
make a valid pledge of the goods, or of any 
part thereof, to one who believes him to be 
the bond fide owner of the goods; and 
under the stat. 5 & 6 Vict. o. 39, he is 
further enabled in all respects, as if he 
were the true owner of the goods, to enter 
jnto any contract or agreement regarding 
them by way of pledge, lien, or security, 
as well for an originul loan, advance, or 
payment made on the security of such 
goods or documents, as also for any further 
or continuing advance in respect thereof, 
und such contract or agreement is made 
valid against the principal, notwithstanding 
the lender was fully aware that the bor- 
rower was a factor only. This power does 
not extend to antecedent debts. 


FACTORIES. Are placed under statu- 
tory supervision; the stat. 42 Geo. 3, o. 73, 
regulating the health and morals of ap- 
preutices and others employed therein, the 
stat. 3 & 4 Will. 4, c. 103 (Factory Act, 
1833), amended by the Factory Acts, 1844 
and 1856, regulating the labour of children 
and young pen therein? And under 
the stat. 30 & 31 Vict. o. 103, the meaning 
of the word “ factory ” is, for the purposes 
of these Acta, extended to smelting works 
copper milis. iron and brass foundries, and 
to peper, glass, and tobacco manufactories, 
and to letterpress printing and bookbinding. 

The employer of labour in factories is 
also subject, even by the Common Law, to 
make due provision, e. g., by properly fencing 
his machinery, for the security of the lives 
and limbs of his workmen. Coe v. Platt, 
7 Ex. 460. 


FACULTY (facultas). A privilege or 
zial dispensation granted to a man by 
favour and indulgence, permitting him to 
do that which by the law he could not do; 
as to marry without banns being first pub- 
lished ; to hold two or more ecclesiastical 
livings at the same time; and the like 
(25 Hen. 8, c. 21; Les Termes de la Ley). 
At the present time a faculty is not unfre- 
quently granted for the removal of a 
churchyard or church; as to which see 
32 & 33 Vict. c. 94. 


FAIRS: See title MARKET. 


FAIT. This word was ured in the old 
law to signify a deed, factum. In juris- 
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prudence, the phrase fait juridique, or 
factum juridicum, denotes one of the factors 
or elements constitutive of an obligation. 


FALDAGE, called also FOLDAGE. Is a 
privilege enjoyed by certain lords of manors 
and othersof 7 97 i folds, i. e., inclosures, 
for sheep, as well longing to themselves 
as to their tenants, in order with the manure 
thereof to fatten their lands. The privilege 
is sometimes called suit of fold, secta faldæ. 
The tenant by paying a fuld-fee might have 
commuted the privilege. 


FALSE IMPRISONMENT. An action 
will lie for false imprisonment as well 
against officers exceeding the process of the 
Courts as also against private individuals 
assuming to imprison. For the success of 
the action it is neces to prove both 
malice on the part of the defendant and 
the sbsence of all reasonable or probable 


See also title MALICIOUS ARREST. 


FALSE JUDGMENT, WRIT OF. This 
was a writ which luy to the Superior Courts 
at Westminster to rehear and review a case 
which had been tried in un inferior Court, 
and the judgment in which was submitted 
to 5 a lieu of arr 2 0 a 
appeal is open to the party dissuti wit 
the 1 See Judicature Act, 1873. 


FALSE REPRESENTATION: See titles 
Fraup; WARRANTY. 


FALSE RETURN: See title RETURN. 


FALSIFY. This word, as occurring in 
the phrase “ with liberty to surcharge und 
Saletfy,” means to impugn as false or erro- 
neous certuin items or entries in an account. 
The Court of Chancery, where an account 
has been stated between parties, and they 
afterwards disagree regarding it, may either 
per the whole account or (uccording to 

e nature of the case) merely give liberty 
to surcharge and falsify partic 
the account. 

See also title SunohAROR. 


FARM. This is the old Saxon feorme, 
and signifies a provision. Anciently, rents 
were reserved in provisions, such as corn, 
poultry, and the like, a money equivalent 
not having been finally introduced until 
the time of Henry I. Originally, therefore, 
farm meant rent, and by a natural trans- 
position it now means the land out of which 
the rent issues. 

See ulso title LEASEHOLD. 


FEALTY. This word signifies fidelity, 
the phrase “ feal and leal meaning simply 
faithful and loyal. Tenants by Knights“ 
service and also tenants in socage were re- 


items in 
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quired to take an vath of fealty to the king 
or other their immediate lords; and fealty 
was one of the conditions of their tenure, 
the breach of which operated a forfeiture 
of their estates. 


FEE. According to Spelman, this is 
the right which the vassal has in lands to 
use the same and take the profits thereof 
to him and his heirs, rendering to his lord 
the due services therefor. Fees were either 
Fee Simple or Fee Tail, tlie former being a 
simply, i. e., generally, inheritable estate, 
open to heirs general, the latter being also 
an inheritable estate, but in a limited, i. e., 
tailed manner only, to wit, open to lineal 
descendants only, or issue or heirs of the 


y. 
See title ESTATES. 


FEE FARM. This is a species of hold- 
ing or tenure, of a mixed nature, partly 
freehold and partly leasehold only. It cor- 
responds as nearly as may be to the Emphy- 
teusis of Roman Law, which title see; and 
for fee farm rent, see title RENTS, 


FEE SIMPLE: See title ESTATES. 
FEE TAIL: See title Esrarz-TAII. 


FEIGNED ISSUE. This was a fictitious 
issue, or rather a true issue raised by means 
of a simple fiction. The fiction raising it 
was resorted to in order to obviate the 
expense and delay of pleudings; e.g., the 
plaintiff by a fiction declared that he laid 
u wager of £5 with the defendant that 
certain goods were his (the plaintiff's) 
goods, and then averred that the goods 
were his; whereupon the defendant, admit- 
ting the feigned wager, averred that the 
goods were not the plaintiffs goods, thus 
raising at once the issue as to the plaintiff's 
property in the goods. These feigned issues 
used to be largely resorted to in Courts of 
Equity, and not unfrequently also, in inter- 
pleader suits, in Courts of Law. But by 
the Act 8 & 9 Vict. c. 109, s. 19, for the 
trial of any question of fact, the Court is to 
direct a writ of summons 95 be sued cae, 
the proper party against the proper y. 
in the dorin pat orth in the schedule to the 
Act; and the proceedings thereupon are 
to be as upon a feigned issue. 


FELO DE 8E. This means a felon of 
himself, a suicide, and denotes any one 
who deliberately puts an end to his own 
existence, or commits some unlawful or 
malicious act in committing which he occa- 
tions his own death’; as, e. g., when unlaw- 
fully shooting at another peon the gun 
bursts, and he kills himself. 

See also title HOMICIDE. 


FELONY. Any capital crime short of 
treason, and being such as occasioned at 
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FELON Y—continued. 


Common Law the forfeiture of the felon’s 
lands and goods, or at any rate of his goods. 
The word “felony” in its generic sense 
includes even treason, and under particular 
statutes, ¢.g.,39 & 40 Geo. 3, e. 93, the offence 
of treason may be prosecuted as a felony. 
The crime of felony stands midway between 
5 and misdemeanors. See both these 
titles. 


FEME COVERT. A married woman is 
so called, but whether from the legal or 
from the physical meaning of the word cover, 
or from both, is uncertain. 

See title MARRIED Woman. 


FEME SOLE. An unmarried woman is 
80 called; also, any woman who, although 
married, is in matters of property indepen- 
dent of her husband, is a feme sole quoad 
such property, and may deal with it in 
every respect as if she were unmarried. 
Taylor v. Meads, 34 L. J. (Ch.) 203. 


FENCES: See title Pa BRTT-WALLS. 
FEOFFMENT : See title ConvEYANOES. 


FRE NATURE. Animals so de- 
scribed are wild animals in which there is 
no property, but in respect of which, or of 
some of them, there may be an exclusive 
right of preserving and of killing, which 
is analogous to the right of property, and 
which is designated Game. See that title. 


FERRY. Is properly a place of transit 
across a river, or arm of the sea; but in 
law it is treated asa franchise, and defined 
as the exclusive right to carry passengers 
across a river, or arm of the sea, from one 
vill to another, or to connect a continuous 
line of road leading from one township or 
vill toanother ; it is not a servitude or ease- 
ment; it is wholly unconnected with the 
ownership or occupation of land, so much 
80, that the owner of the ferry need not have 
any property in the soil adjacent on either 
side (Newton v. Cubitt, 12 C. B. (N. S.) 32). 
The owner of the ferry is bound to main- 
tain it in a proper state of repair. 

A ferry may have originated in legal 
grant; but from a user of thirty-five years, 
a jury will presume that the ferry had a 
legal origin (Trotter v. Harris, 2 V. & J. 
285); and in case of a disturbance of the 
franchise, it is sufficient for the plaintiff to 
shew that he was in possession at the time 
of the disturbance. Trotter v. Harris, 


supra. 


FEUD. This was a fee (see that title). 
Feuds were either proper or improper, the 
former.class being purely military, given 
freely, i.e., gratis, to persons duly qualified 
to discharge military services, the latter 
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FEUD—continued. 
class being either given in exchange for 
some equivalent in money or in kind, or 
granted free from all manner of services, or 
granted in return for certain determinate 
services of a non-military nature. 

See also title FC DAL SYSTEM. 


FEUDAL. This is the adjective from 
feud, e. g., the feudal law signifies the 
doctrine of feuds. Feudal possession is the 
same thing as seisin; and feudal actions is 
the old name for real actions. Thus a 
tenant for years had not the feudal 
possession, and consequently had no real 
action, for a man’s remedies are necessarily 
only commensurate in extent and in quality 
with his rights. 

See title SEISIN. 


FEUDAL SYSTEM. Previously to the 
Norman Conquest, feudalism, strictly so 
called. was unknown in England, although 
something superficially analogous to it 
existed in Anglo-Saxon times. It was 
introduced into England partially in 1066 
as & consequence of the acquisition or con- 
quest of England by William I. in that 
year; and the system was completely 
established in England in 1085 by Law 
52 of that sovereign, founded on the oath 
taken at Salisbury in the latter year by all 
free men. The law is in these words: 
“ Statuimus ut omnes liberi homines fœdere 
et sacramento affirment quod intra et extra 
universum regnum Angliz Wilhelmo regi 
domino suo les esre volunt; terras et 
honores illius omni fidelitate uhique servare 
cum eo et contra inimicos et alientgenas do- 
fendere.’ The precise nature of the change 
in the law of land which was thus effected 
at a stroke was the entire destruction of 
ownershipe and the substitution for them of 
tenures: henceforward there was no such 
thing as absolute ownership in land, but 
only a tenure of them; whence also lan 
have ever since been, as they now also are, 
described as tenements. 

Almost all the real property of the 
kingdom is by the policy of the law con- 
sidered to be holden of some superior lord 
in consideration of certain services. The 
thing holden is therefore styled a tenement, 
the holder thereof a tenant, and the manner 
of his holding a tenure. Thus, all the land 
of the kingdom is supposed to be holden 
mediately or immediately of the king, as 
lord paramount. Those that held imme- 
diately under him in right of his crown 
and dignity were called his tenants in 
oapite; those tbat held mediately under 
him were called mesne tenants, or tenants 
holding of meene lords. 

Feuds are the same thing as tenancies. 
The services in consideration of which feuds 
were held were originally purely military, 
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that being the policy of the Northern (as, 
indeed, also of other) conquering nations, 
devised as the most likely means to secure 
their new acquisitions. And the princes 
of 5 being every day more and more 
alarmed by the progress of those Northern 
conquerors, many of them (and by degrees 
all) adopted the like policy in self-defence, 
parcelling out the lands of their kingdoms 
among their officers whom they swore to 
fidelity, and reserving to themselves only 
the nudum dominium or bare absolute 
ownership of the lands. Still, at the period 
referred to, the far larger part of the land 
remained allodial; and the further exten- 
sion of the feudal system is attributable to 
the forlorn state in which the ullodial pro- 
prietor found himself during the period of 
anarchy and private warfare which suc- 
ceeded the death of Charlemagne, and to 
the expediency which he therefore felt of a 
voluntary subjection of himself to the 
feudal relation. 

In England, in particular, the system 
was introduced and made universal by 
the enlightened dexterity and energy of 
William I., who is thence called the Con- 
queror, or Acquirer, i.e., purchaser of the 
absolute ownership of all the lands in 
England, he having by the oath of Salis- 
bury, in 1087, bound not only his own 
ten nts in capite, but all other tenants 
also, in fealty or fidelity to himself as 
wk hn 

Feuds were originally precarious, and 
not hereditary; but it was unusual, and 
would have been thought bard and un- 
deserved, either to determine the tenancy 
during the life of the feudatory, or to 
reject the heir of the former feudatory, if 
otherwise able and unobjectionable. Upon 
the heir taking up the inheritance by per- 
mission of the sovereign, he paid a relief 
(relevatum, or taking-up fine), an incident 
of the feud which has survived to the 

resent day, although feuds are now no 
onger 5 but hereditary. Feuds 
were afterwards extended beyond the life 
of the first tenant to the sons of the first 
tenant, and (but only if the feud was 
antiquum, i. e., had been long in the family) 
to the grandchildren, and even to the 
collateral relations of the first tenant. It 
is an opinion of Spelman's that so long as 
the tenancy was precarious, it was called 
simply a munus, that when it became 
certain for life, it was called a beneficium, 
and that only when it became inheritable 
it was called a feudum. 

Feuds were either proper or improper 
feuds. (1.) A proper feud was one which 
was purely military; whence women and 
monks were at first incapable of succeeding 
to this species of feud; whence also it 
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FEUDAL SYSTEM—continued. 


could not be aliened without the consent 
of the lord, and in like manner the lord 
could not alien his seigniory without the 


consent of the tenant, the obligations of the, 


superior and inferior being mutual and 
reciprocal. Proper feuds originally be- 
longed to all the {sons equally ; but by a 
constitution of the Emperor Frederic they 
became indivisible, and descended to the 
eldest son alone (see PRIMOGENITURE). 
(2.) An improper feud, on the other hand, 
was not necessarily military at all, much 
less was it purely military, but was in 
general granted in consideration of a rent, 
or cense, in licu of militury or other service, 
whence women were not excluded from it, 
and it was freely alienable. 

The principal obligations incident to the 
feud were the following: 

(I.) Wardship (see that title), although 
it is certain that this incident 
could form no part of the law of 
feuds before these became here- 
ditary ; 

(2.) Marriage (see that title): 

(3.) Relief (see that title) ; 

(4.) Aids (see that title); 

(5.) Escheat (see that title); and 

(6.) Escuage (see that title). 

It is so absolute a maxim of the feudal 
law, or law of tenures, that all lands are 
holden mediately or immediately of the 
king, that even the king himself cannot 
give lauds in so absolute and unconditional 
a manner as to set them free from tenure ; 
and, therefore, in the case of such a gift, 
the donee would, prior to the 12 Car. 2, 
c. 24, have held the lands of the king tn 
capite by knight service. and would since 
that statute now hold by fealty. All lands 
therefore being tenures, the varieties of 
tenures are the following, stating tlie same 
in the words of Bracton (Henry III.): 

“ Tenements are of two kinds, (I.) Frank- 
tenement, and (II.) Villenage. And of 
Franktenements, (I. 8.) some are held 
freely in consideration of homage and 
kni R (I. b.) others in free socage 
with the service of fealty only. Of villen- 
ages (II. a.) some are pure, and (II. b.) 
others are privile he that holds in pure 
villenage being bound to uncertain ser- 
vices of a villein nature, and he that holds 
in privileged villenage being bound to 
certain services of a villein nature, whence 
also the latter is often called a villein- 
sucman.” 

For a description of each of these four 
varieties, see the following respective 
titles,— 

TENURE BY KNIGHT-SERVICE; - 
TENURE IN BOCAGE ; 

(a.) Fee simple ; 

(b.) Fee tail; 
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FEUDAL SY8STEM— continued. 
(c.) Estate for life; 
(d.) Estate in dower; 
(e.) Curtesy estate; 
(f.) Burgage tenure; and 


(g.) Gavelkind ; 
Serena and Jand generally 
HOLDS, VILLENAGE, - 


FEUDATORY. This was a name for a 
feudal tenant. or vassal. The word is to 
be distinguished from feudary, which de- 
noted an officer in the Court of Wurds, 
who was appointed by tlie 32 Hen. 8, 
c. 46, and abolished by the 12 Car. 2, 
c. 24, and who, during the continuance of 
his office, acted as a receiver for the king 
of the lands of the king's wards and 
widows. 


FIAT. This is a Latin word signify- 
ing “let it be done. Thus, upon a petition 
to the King for lis warrant to bring a writ 
of error to the House of Lords, he used to 
write the words fiat justitia, let justice 
be done,” on the top of the petition. And 
in like manner, it was under a fiat of the 
Lord Chancellor, addressed to the Court of 
Bankruptcy, that the petitioning creditor 
used to prosecute, aa that that Court 
used to hear the bankruptcy petition. Both 
these uses of the word “fiat” have gone 
into disuse, but analogous uses of the word 
remain; and as so used, the word in every 
case denotes an authority issuing from 
some competent source for the doing af 
some legal act. 


FICTIONS. These are assupptions of 
an innocent and even beneficial character, 
made fur the advancement of the ends of 
justice. They secure this end chiefly by 
the extension of procedure from cases to 
which it is applicable, to other cases to 
which it is not strictly applicable, the 
ground of the inapplicability being some 
difference of an immaterial character. 
Thus, by the strict law of Rome, a foreigner 
(peregrinus) who had committed or suffered 
a tort, was neither liable to be sued, nor 
competent to sue, for the same; but at a 
very early period the peregrinus in such a 
case was enabled to sue, and was made 
liable to be sued, upon the assumption, i. e. 
fiction, that he was a Roman citizen. And 
similarly in English Law, the procedure 
of the Court of Exchequer, which was 
strictly confined to matters affecting the 
Crown revenues, was extended by means of 
the fiction quo minus to general civil suits 
in debt, and similarly the procedure of the 
Court of Queen’s Bench was extended by 
the fiction of the ac etiam clause. It was 
customary also at one time to lay the 
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venue at St. Martin’s-le-Grand by a fiction 
for the true venue in the case of murders 
committed abroad, e.g., in Jamaica, this 
being an innocent fiction, the utility of 
which consisted in giving the Queen’s 
Bench in Enyland jurisdiction to try the 
offence. And generally, the procedure of 
Courts of Equity, so far as the same is 
supplementary to that of Courts of Common 
Law, depended largely on fictions of the like 
sort, e.g., that the cestui trust was 
feudally possessed, and might sue in the 
absence of his trustee, in whom the legal 
estate in reality was. 

According to Maine, fictions stand mid- 
way between early law and modern legis- 
lation, as a means of advancing the law. 
This opinion is corroborated by what actu- 
ally occurred in the Roman Law, and by 
what is daily occurring in English Law. 
Thus, the actio Rutiliana, which was the 
result of legislation, superseded the actio 
Serviana, which was the product of a fiction 
ep iv. 35); and in English law, by the 

. L. P. Act, 1852, the cestui que trust was 
empowered to proceed at Law precisely as 
he might have done in Equity, a provision 
which is now made general by the Judi- 
cature Act, 1873. 


FIDEICOMMISSARIUS, This word de- 
noted in Roman Law the person who in 
English Law is called the cestui que trust. 
The prætor fideicommissarius was an officer 
who corresponded to the Lord Chancellor. 

ideicommissa was the name for trusis, 
which are said to have been introduced 
for the first time in the reign of Augustus 
(Just. 2, 23, 1) in the person of Lucius 
Lentulus. 


FIDEJUSSOR. Is a surety in Roman 
Law. He might be added to any obliga- 
tion, whether civil or natural, being in this 
respect (and in a few other respects) dif- 
ferent from both a omissor and a 
sponsor, who were also sureties. He en- 
joyed a right against the ae debtor 
analogous to the right of recoupment in 
English law, and which was called the 
actio i; but after the Epistula Ha- 
driant (117 A..), he had no right ana- 
logous to the English law right of con- 
tribution as between co-sureties, but he 
had a better right, viz. the beneficium 
divisionis, which required the creditor to 
split his demand evenly among all the co- 
sureties, whom for that purpose he made 
co-defendants. 

See also title SURETY. 

FIDUCIARY. This phrase is derived 
from the Latin fiduciarius, which in Roman 
Law denoted substantially a trustee; and, 
accordingly, the word is used in English 
Law to denote any one who holds the 
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FIDUCIARY—continued. 
character of trustee, or (more accurately) 
a character analogous to that of trustee: 
e. g., agents, guardians, and the like. 

In the Roman Law, a fiduciartus tutor 
was the elder brother of an emancipated 

pillus, whose father had died leaving 
kim still under fourteen years of age. 


II. FA. Is a writ of execution, as to 
the general character of which, see that 
title. The particular writ is in substance 
a command to the party to whom it is 
directed, viz., the sheriff, that of the goods 
and chattels of the debtor he do cause to 
be made ( fieri facias) the sum recovered by 
the judgment, together with interest at 4 
per cent., and that he have the money and 
interest, and the writ itself, before the Court 
immediately after the execution of the writ, 
or on a day certain in term, to be rendered 
to the party who sued out the writ. Under 
the stat. 1 & 2 Vict. o. 110, the sheriff may, 
upon a ji. fa., seize any money, bank notes, 
5 bills of exchange. promissory notes, 
bonds, specialties, or other securities for 
money belonging to the debtor, in addition 
to things that were already seizable by the 
Common Law; but by stat. 8 & 9 Vict. e. 
127, the wearing apparel and bedding of 
the debtor or his family, and the tools and 
implements of his e, to the extent of 
£5 in value, are protected. 


FIFTEENTHS. This was a tax con- 
sisting of one-fifteenth part of all the 
moveuble property of the subject. It is 
said to have been first imposed by Hen. 2. 

See title TAXATION. 


FILING OF RECORD. This means 
entering amongst the records of the Court. 


FINAL JUDGMENT. A judgment is 
either final or interlocutory. It is said to 
be final when it is complete in itself, and 
entitles the party to obtain at once the 
fruits of his judgment, without any further 
inquiry being requisite for the purpose of 
ascertaining its amount. On the other 
hand, a judgment is said to be interlo- 

, when something further remains 
to be done in the suit before the successful 
party is entitled to issue execution upon 

is judgment. For example, in an action 
of assumpsit, if the defendant suffers judg- 
ment to go by default, the judgment is 
interlocutory only, because the amount of 
the debt or damages has first to be ascer- 
tained, and possibly a jury to be summoned 
for the pu before any execution may 
issue on the Judgment. But under the 
C. L. P. Act, 1852, many judgments which 
used to be held interlocutory are made 
final, subject to the ascertainment of the 
amount of debt or damages, where that is 
a mere matter of calculation. 
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FINAL PROCESS. As distinguished 
from mesne process (for which, see that 
title), this phrase is used to denote writs 

f execution, such as fi. fa. and elegit, 
being the steps taken at the end of a suc- 
cessful action for the purpose of realising 
the fruits of a judgment. 


FINDING OF A JURY. This denotes 
the verdict of ‘the jury. They find a 
mixed verdict, that is, partly of law and 
partly of fact; and it is competent for 
them to find the contrary of the truth, for 
their finding maketh even what is false to 
be true, in cases of an exceptional clia- 
racter: see Bushell’s Case, 6 St. Tr. 909. 


FINE. A cies of assurance abo- 
lished by the stat. 3 & 4 Will. 4, c. 74, 
but which previously to that statute was 
commonly in use for assuring estates of 
freehold. It was an amicable agreement 
(finis concordiæ) of a suit, whether real 
or fictitious, although most commonly the 
latter, between the demandant and tenant, 
with the consent of the judges, and in- 
rolled among the records of the Court. 
The principal uses of the fine were two, 
viz.: (I.) To bar estates-tail, and (2.) To 
pass the interests of married women in real 
property. It ran peda the power of effect- 
ing the first of these two purposes by the 
Statute of Fines (11 Hen. 7, c. 1), as judi- 
cially construed in the reign of Henry VIII., 
and which construction was afterwards 
confirmed by the stat. 32 Hen. 8, c. 36, 
which also made the bar immediate. The 
effect of it was, however, confined to 
barring the issue only of the tenant. Its 
modern substitute and equivalent is a dis- 
entailing deed, executed by the tenant in 
tail and inrolled, but in which the pro- 
tector of the settlement has refused to 
concur. With reference to the second pur- 
pose, it seems to have always had that 
power even by the Common Law, the 
necessity of obtaining the consent of the 
judges affording a sufficient guarantie for 
the protection of the rights of the lady. 
Its modern substitute is a deed acknow- 
ledged, the acknowledgment before the 
Court, ora duly authorized commissioner, 
affording the like guarantie. 


FINES ON ALIENATION. These were 
incidents of the tenure by knight service 
in capite, and became payable to the king 
upon any alienation by his tenant, appa- 
rently as the purchase-money for liberty to 
aliene. In case such a tenant attempted 
to aliene without having first obtained in 
that manner the king’s licence so to do, he 
incurred a complete forfeiture of his lands. 
Similar fines were also exacted, and still 
are exacted, upon the alienation of lands 
of copyhold tenure. 

See title CopYHoLps, 
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FIRE. The law as to fire-brigades and 
firemen within the metropolis is regulated 
by the Act 28 & 29 Vict.c. 90; and the 
general law as to fireworks (their manu- 
facture, sale, and use) is contained in the 
Act 23 & 24 Vict. c. 139. Under the stat. 
14 Geo. 3, c. 78, a person on whose premises 
a fire accidentally arises is not liable to any 
action for the injury thereby occasioned 
to others, any law, usage, or custom to the 
contrary notwithstanding. 


FIRE-BOTE. This is the same as house- 
bote, which title see; and see also title 
EgrovEkns. 


FIRST FRUITS ( primitiz.) The first 
year’s whole profits of a benefice or spi- 
ritual living. These were originally part 
of the papal usurpations over the clergy of 
this kingdom; and as they expressed their 
willingness to contribute so much of their 
income to the head of the church, it was 
thought proper, when the papal power was 
abolished, and the king declured head of 
the Church of England, to annex this 
revenue to the Crown, which was done by 
stat. 26 Hen. 8, c. 3 (confirmed by stat. 
1 Eliz. c. 4), and a new valor beneficiorum 
was then made, by which the clergy have 
since been rated. 


FISHERY. The right or privilege of 
fishing. It is a species of common, and is 
sometimes described as common of piscary. 
Free fishery isthe exclusive right of tishing 
in a public river, and is a privilege of the 
Crown. Several fishery is a right of fishing 
enjoyed by the owner of the soil of the 
river, and which he may lease or devolve 
in any other manner upon a stranger. 


FISH ROYAL. These were the whale 
and the sturgeon, which, when thrown 
ashore, or caught near the coast, became 
the property of the king by virtue of his 
prerogative, and in recompence for his 
protecting the shore from pirates and 
robbers. 


FIXTURES. As the name denotes, are 
things fixed or affixed to other things. 
The rule of law regarding them is that 
which is expressed in the maxim Accessio 
cedit principali, the accessary goes with, 
and as part of, the principal subject-mat- 
ter.” ‘This maxim, as applied to lands, has 
assumed in English Law the form Quid- 

id plantatur solo, solo cedit,” and in 

oman Law the form “Omne quod inedi- 
Jicatur solo, solo cedit.” The rule had its 
first application in English Law in the case 
of buildings erected on land for agricul- 
tural purposes, whence agricultural fixtures 
so called present the operation of the maxim 
in its most general form. But inasmuch 
as that maxim was thought to operate, 
and undoubtedly did operate, in discourage- 
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FIXTURES— continued. 
ment of trade, there grew up a mitigation 
of the rule, applicable to trade fixtures as 
they were called, and which mitigation 
was to this effect, that fixtures of the latter 
sort might be removed during the tenancy 
by the tenant who had put them in, but 
not after the determination of his tenancy. 
This mitigation of the rule was subse- 


quently extended, upon the like grounds: 


of utility, to ornamental fixtures so called, 
which also were permitted to be removed 
during the tenancy, but not afterwards. 

Fixtures are chattels of an amphibious 
character, being for some p and at 
some times interests in land and for other 
purposes, and at other times purely per- 
sonal chattels, Thus, while fixtures are 
annexed to lands or houses, they are an 
interest in land, and are rateable as land, 
and trover will not lie for their conversion 
or detention; and yet even while so an- 
nexed, they are not, semble, an interest in 
land within the meaning of the 4th sect. 
of the Statute of Frauds (29 Car. 2, o. 3). 
On the other hand, fixtures, even while 
annexed, are purely personal chattels 
within the meaning of the Bills of Sale 
Act, 1854 (17 & 18 Vict. c. 86); and yet 
the Courts have held that where they are 
comprised in one testatum, together with 
the lands or houses to which they are 
attached, they are to be treated as part 
and parcel of the lands or houses, and 
that the Bills of Sale Act, 1854, intended 
them to be personal chattels only when 
treated in a separate testatum by them- 
selves, and when the grantee or mortgagee 
had the power of removal and of sale: 
See Hawtrey v. Butlin, 21 W. R. 633, and 
Ez parte Barclay, Re Joyce, 22 W. R. 608- 
610 (reflecting on Allen v. Meux, I. o.); 
and see generally Brown on Law of Fix- 
tures, 2nd ed. 1872. 


FLOTSAM : See title JeTsam. 


FENUS WNAUTICUM. This phrase 
literally means maritime interest, which 
was commonly at a higher rate of per- 
centage than ordinary interest, in con- 
sideration of the extra risks whicl are 
incurred at sea. 

See also titles Borrompy; RESPON- 
DENTIA. 


TOLE-LAND. In Anglo-Saxon times, 
lands were divided into boc-land and folc- 
land, the former being held by writing, and 
the latter by custom merely. 


FOLK-MOTE. This denotes an assem- 
bly of the people. It was in the nature of 
an inferior Court, and an appeal lay from 
it to the superior Courts. It is supposed 
to have been the same as the shire-gemote 
in counties, and as the burg-gemote in 
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FOLK-MOTE—continued. 
burghs. But it had other more general 
meanings, and denoted merely a popular 
assembly; summoned for any cause, 
whether permanent or occasional, and 
either to complain of existing misgovern- 
ment or to renew the duty of allegiance to 
the sovereign. In these latter senses, it 
seems to have acted as that ultimate tri- 
bunal of the Commons themselves, to 
which (in the words of Austin) the House 
of Commons and the ministers are subject. 


FORCIBLE ENTRY. This is a criminal 
offence, and consists of an entry or detainer 
made with such a number of persons or 
with such a shew of force ag is calculated 
to deter the rightful owner from sending 
the persons away and resuming his own 
possession (Milner v. Maclean, 2 C. & P. 
17). The offence is something more than 
a trespass (Rex v. Smyth, 5 C. & P. 201). 
The entry must have been unlawful, to 
come within the stat. 8 Hen. 6, c. 9. 


FORECLOSURE. This is one of the 
remedies of a mortgagee. For its opera- 
tion and effect see title MORTGAGE, 


FOREIGN ATTACHMENT. When the 
defendant is sued in the Lord Mayor's 
Court of the City of London, it is the cus- 
tom of that City and Court to issue an 
attachment against moneys or debts in 
which the defendant has a beneficial in- 
terest, and for which that defendant might 
at the time of the attachment have brought 
an action (Webster v. Webster, 31 Beav. 
393). It is not necessary that the debt 
for which the attachment issues should 
arise within the jurisdiction, or that the 
ease should be within the jurisdiction, 

ut only that the debt attached should be 
so. A foreign attachment is no bar to an 
action for the same debt. 


FOREIGN ENLISTMENT. The stat. 59 
Geo. 3, o. 69, was until recently the Foreign 
Enlistment Act for England; but during 
the recent Franco-Prussian war that Act 
was repealed, and a further and more 
stringent Foreign Enlistment Act (33 & 
34 Vict. c. 90) was passed, declaring illegal, 
and visiting with penalties, the following 
offences, viz. :— 

(I.) Enlisting in military or naval ser- 
vice of any foreign state at war with 
3 foreign state at peace with Eng- 
land; 

(2.) Being in any manner subservient 
thereto or assisting therein; and 

(3.) Building Ta or making expedi- 
tions in aid of either belligerent. 


FOREIGN LAWS. Are often the sug- 
gesting occasions of changes in, or addi- 
tions to, our own laws, and in that respect 
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are called jus die gat But foreign laws 
sometimes prevail almost proprio vigore 
within this country, through our Courts of 
Justice choosing invariably to follow them 
in certain cases. What those cases are, 
and in what cases the English Courts 
refuse to follow the foreign law and apply 
the Law of England, may be learned from 
a study of the “ Conflict of Laws,” by Mr. 
Story or Mr. Whurton, or (more con- 
veniently, perhaps) from Westlake's Priv. 
Inter. Law. And for some detailed infor- 
mation of the various laws which come in 
conflict, see these titles in this dictionary, 
viz, Lex Locr Ret Srræ; Lex DouiciLII: 
Lex Locr Acrus or CELEBRATIONIS; LEX 
Loor Srres; Lex Loci Sotvriomis or Con- 
TRACTUS; and Lex Fort. 


FORESTALLING. Called also re-grat- 
, ing or engrossing of the market, is an 
offence by the Common Law ; thus, spread- 
ing rumours, with intent to enhance the 
price of hops, in the hearing of hop- 
planters, to the effect that the stock is 
nearly exhausted and that there will be a 
scarcity, is an instance of this offence. 
Some attempt was made by the stat. 7 & 
8 Vict. c. 24, to regulate the offence, but 
apparently with poor effect; the statate 
was necessary, inasmuch as the Common 
Law offence extends only to the necessaries 
of life (Pettamberdars v. Ni 7 
Moo. P. C. C. 239). The Index to the Re- 
vised Edition of the Statutes, p. 407, spenks 
of the offence of forestalling, &., as abolished 
by the last-mentioned statute, sed quere. 


FOREST-LAW. This was a particular 
system or body of laws relating to the 
forests of the Crown. It is popular! 
associated with everything that was cruel, 
—an opinion to which the 3 of 
that kind of statute called Carta di Foresta 
seems to A pe some probability. The 
officers of the forest, who were charged to 
preserve the “vert and venison” thereof, 
were called foresters. 


FORFEITURE. By the stat. 33 & 34 
Vict. c. 23, forfeiture or escheat of lands 
on the ground of felony is abolished, but 
of course remains for any other cause 
(see title EscneaT). The law of forfeiture 
also still applies as between landlords and 
their tenants for breaches of covenants 
contained in leases; and with reference to 
these, not being mere informal insuran 
neither Courts of Law nor Courts of Equity 
have much or any power to relieve. See 
title PENALTIES, 

See also title Warver. 


FORGERY. This is a criminal offence, 
existing partly by Common Law and partly 
by statute. Forgery at Common Law is 
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the fraadulent making or alteration of a 
writing to the prejudice of another man’s 
right. Under the stat. 24 & 25 Vict. c. 
98, and numerous other statutes, offences 
analogous to forgery at Common Law are 
made felonies, and are punishable us 
forgeries ; but that punishment is not now 
death (as formerly), but penal servitnde 
for life, or for any term not less than five 
peers: or imprisonment, with or without 

ard labour, and with or without solitary 
confinement, for any term not exceeding 
two years. 


FORISFAMILIATED. An antiquated 
word, which signifies much the same as set 
up in the world (see title ADVANCEMENT). 
A son was said to be forisfamiliated when 
in his father’s lifetime he received his part 
of the lands, and was contented therewith. 

See also title HorcRror. 


FORMA PAUPERIS. A person is said 
to sue or defend an action or suit in formå 
pauperis, d.e., in the character of a poor 

rson, when, by going through certain 

orms, he is admitted by the Court so to 
sue or defend, and has counsel and attor- 
neys assigned éo conduct his case free of 
charge. An order of the Court is neces- 
sary, which is to be obtained upon a peti- 
tion of the party, accompanied with a cer- 
3 of 3 The order a 
served on the o ite , and only 
takes effect as foa ths enn of such ser- 
9 (Eray v. iter = R. 3 Q. B. 214); 
ut, subject to that rule, the party may 
admitted to sue or defend in this capacity 
at any stago of the proceedings. Moreover, 
he may appeal without making any deposit. 
Drennan v. Andrew, L. R. 1 Ch. 300. 


FORMEDON. This was an action in 
the nature of a writ of right. There were 
three species of the writ, viz. :— 

(1.) Formedon in the descender: 

(2.) Formedon in the remainder ; and 

(3.) Formedon in the reversion; 
these forms of writ being applicable 
respectively in the following cases :— 

(1.) Formedon in the descender, where 
the tenant in tail aliened the land en- 
tailed or was disseised thereof and died, and 
the heir in tail wanted to recover the land 
against the then tenant of the freehold ; 

(2.) Formedon in the remainder, where 
the tenant for life or in tail with remainder 
to a third person in fee or in tail died 
(and, in the case of tenant in tail, without 
issue), and afterwards a stranger intruded 
upon the land and kept the remainderman 
out of possession, and the remainderman 
wanted to recover the land from the 
intruder; and 

(3.) Formedon in the reverter, where the 
tenant in tail died without issue, and the 
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reversioner wanted to recover the lands 
against the then tenant thereof. 

All these forms of this writ were abo- 
lished by the stat. 3 & 4 Will 4, c. 27. 
8. 36, but it would be a mistake to suppose 
that the analogous remedies are abolished, 
which they are not. 


FRANCHISE. For the electoral franchise, 
see that title. But a franchise, as other- 
wise used, is an incorporeal hereditament 
or right, such as a ferry, or a market, en- 
titling the owner of the franchise to take 
certain tolls or pecuniary payments. Some- 
times, algo, it denotes an exemption from 
the ordinary jurisdiction, coupled with the 
right of exercising a jurisdiction of one’s 
own; and in this last signification it is a 
royal privilege or branch of the king's pre- 
rogative, subsisting in the hands of a sub- 
ject; e g., to be a county palatine, to have 
right to hold a Court leet, to have waifs, 
wrecks, estrays, treasure-trove, royal fish, 
forfeitures, and deodands. 3 Cru. 278. 


FRANKALMOIGN. Is a species of 
tenure of lands granted by the owner to 
the church or to any monastic body, to 
hold to the church or monastery for ever 
free (as the name denotes) of all manner of 
services to the donor for ever, save and 
except the saying of prayers and the dis- 
tributing of charity to the poor for the 
welfare of the soul of the donor and his 
family for ever. 


FRANEMARRIAGE. Is a species of 
tenure of lands granted by the owner to 
his son-in-law upon his marrying into the 
family, to hold to such son-in-law and the 
heirs of the marriage free (as the name 
denotes) of all manner of services to the 
donor until the fourth generation, the sole 
consideration for the gift being the 
marriage itself. 


FRAUD. Its definition and the varieties 
thereof 

At Law, fraud has been thus variously 
defined :— 

(1.) Falsely and fraudulently warranting 
a 28 article sold (Langridge v. Levy, 
2 M. & W. 519); the scienter is an essential 
part oo Pea 9 75 and its 1 ee 
pe e fra Longmeid v. Holi 
6 Ex. 761); ý 

(2.) Falsely and fraudulently represent- 
ing a man as a safe customer (Pasley v. 
Freeman, 3 T. R. 51), where the repre- 
sentation is intended to be acted upon, and 
is in writing under 9 Geo. 4, o. 14, s. 6; 

(3.) Recklessly asserting, without any 
knowledge of the matter, the existence of 
a certain state of circumstances, and in- 
ducing the plaintiff, in reliance thereon, 
to act upon an erroneous assumption to his 
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loss (Evans v. Edmunds, 18 C. B. 777) 
[sed quæritur]; and 

(4.) AARE without any knowledge 
of the matter, but with a disbelief of his 
own assertion, the existence of a certain 
state of circumstances, and inducing the 
plaintiff in reliance thercon to act upon an 
erroneous assumption, to his loss. Taylor 
v. Ashton, 11 M. & W. 415. 

See infra, cases in which an action for 
fraud will lie at Law. 

In Equity, fraud has never been defined, 
the Courts fearing that new cases of fraud 
might arise, which if they should not fall 
within the definition might prove to be 
irremediable; but the Courts of Equity 
have distinguished many classes and 
varieties of frauds, namely, the follow- 
ing :— 

I. Actual Fraud, and hereunder two 

sub-varieties, namely :— 

(A.) Frauds from a regard to the 
peculiar position of the de- 
frauded person, 

(B.) Frauds without any such regard, 
but arising from conduct gene- 
rally, as being either 

II.) Suggestio falsi ; or, 
(2.) Suppressio veri. 

II. Constructive Fraud, and hereunder 
three sub-varieties, namely: 

(A.) Frauds, because evasions of the 
rules of public policy, 

(B.) Frauds, because violations of 
trust or of confidence reposed, 

(C.) Frauds, because of unconscien- 
tious nature of acts themselves, 
either 

(1.) As against the parties ; or, 

(2.) As against third persons. 

And see concrete papoose of fraud in 

ra h containing Remedies in Equity. 

Romantics in cases of Fraud. heso 
remedies lie either at Law or in Equity. 

I. The remedies available at Law are the 
following :— 

(1.) An action on the case in the nature 
of a writ of deceit, and recover- 
ing damages for the fraud; and 

(2.) An action on the common indebi- 
tatus count for money had and 
received, and recovering the full 
ay geal, ae per 

Generally s ing, the of these 
two remedies, viz., an action to recover dam- 
ages ee from fraud, will lie in every 
case of fraud ; but if the 19 chooses to 
disaffirm the contract on the ground of fraud. 
he may then bring the second form of 
action, viz., an action on the common inde- 
bitatus count (Neate v. Harding, 6 Ex. 
349). But some act of disaffirmance must 
in every case precede the commencement 
of the latter form of action. acc v. Hod- 
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son. 4 T. R. 211; 2 Sm. L. C. 119, and 
notes. 

A false warranty and a misrepresenta - 
tion being often difficult to distinguish, 
it is customary in practice to join a count 
for fraud with the count for a breach of 
warranty where it is doubtful whether a 
warranty can be proved. 

There is, however,a limit to the right 
of bringing the first action, i. e., an action 
on the case in the nature of deceit, it 
being a rule of the Common Law that 
such an action will not lie against a 
principal for the fraudulent representations 
of his agent, the principal not having 
either expressly or impliedly authorized 
the agent to make the representations 
(Cornfoot v. Fowke,6 M. & W. 358); and 
therefore an incorporated company cannot 
as such be made liable in this action for 
the false representations of its directors, 
the company not having authorized the 
directors to make the representations 
(Western Bank of Scotland v. Addie, L. R. 
18. & D. 162), the remedy (if any) being 
against the directors only. Gerhard v. 
Bates, 2 El. & Bl. 487. 

And there is also a limit to the right of 
bringing the second action, i. e., an action 
for money lad and received, it being a rule 
of the Common Law that such an action 
will not lie if the circumstances have so 
far changed since the date of the contract 
that the parties cannot be restored to the 
position in which they stood before or at 
the time of the contract (Clarke v. Dickson, 
El. Bl. & El. 148); and therefore a con- 
tract, although induced by fraud, cannot be 
avoided if the rights of an innocent. vendee 
have in the meantime intervened. Queen 
v. Saddler’s Company, 10 H. L. C. 420. 

At Law, an action to recover damages 
arising from fraud, or (upon a disaffirm- 
ance) an action on the common indebitatus 
count, will lie in the following cases — 

(1.) Where the defendant has stated or 
represented as a matter of fact (and not of 
opinion merely) what is untrue, knowing 
it to be untrue, with intent to induce the 
plaintiff to act upon it,and has thereby 
induced the plaintiff to act upon it, to his 
loss (Pasley v. Freeman, 3 T. R. 51); 

(2.) Where the defendant has stated 
or represented as a matter of fact (and not 
of opinion merely) what is untrue, without 
knowing whether it is false or true, but 
not believing it to be true, with intent to 
induce the plaintiff to act upon it, and 
has thereby induced the plaintiff to act 
upon it, to his loss (Taylor v. Ashton, 
11 M. & W. 401); 

(3.) Where the defendant has stated 
or represented as a matter of fact (and not 
of opinion merely) what is untrue, knowing 
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it to be untrue, but from defect of memory 
believing at the time that it is true, with 
intent to induce the plaintiff to act upon 
it, and has thereby induced the plaintiff to 
act upon it, to his loss (Slim v. Croucher, 2 
Giff. 37); 

(4.) Where, semble, the defendant has 
stated or represented asa matter of opinton 
merely what is untrue, not believing it to 
be true, with intent to induce the plaintiff 
to act upon it, and has thereby induced 
the plaintiff to act upon it, to his Joss; 

(5.) Where the defendant has fraudu- 
lently concealed from the plaintiff some 
defect which it was his duty (either 
generally, or by reason of the special cir- 
cumstances of the transaction) to disclose, 
with intent to induce the plaintiff to act 
upon the assumption of the absence of 
such defect, and has thereby induced the 

laintiff to act upon that assumption, to 

is loss (Horsfall v. Thomas, 1 H. & C. 
90): and 

6.) Where the defendant has falsely 
and fraudulently warranted a specific 
article sold (Langridge v. Levy, 2M & W. 
519); in which latter case (waiving tho 
fraud) an action would lie for breach of 
warranty. 

But such action will not lie at Law in 
the following cases :— 

(1.) Where the defendant has state or 
represented as a matter of fuct (and not of 
opinion merely) what is untrue, knowing it 
to be untrue, but without intent to tnduce 
the plaintiff to act upon it, although the 
plaintiff may have been induced thereby 
to act upon it, to his loss (Way v. Hearn, 
13 C. B. (N.S) 292): 

(2.) Where the defendant has stated or 
represented as a matter of fact (and not of 
opinion merely) what is untrue, without 
knowing whether it is false or true, but 
believing it to be true, and not being under 
any duty to know the contrary, with intent 
to induce the plaintiff to act upon it, and 
has thereby induced the plaintiff to act 
upon it, to his loss (Evans v. Collins, 
5 Q. B. 804; see also title Fraup, LEGAL 
WITHOUT Moray Fracp); 

(3.) Where the defendant las stated 
or represented as matter of opinion merely 
what is untrue, believing it to be true, with 
intent to induce the plaintiff to act upon 
it, and has thereby induced the plaintiff to 
act upon it, to his loss. This is an appli- 
cation of the maxim, Caveat Emptor ; and 

(4.) Where the defendant has fraudu- 
lently concealed from the plaintiff some 
defect, which it was not the duty of the 
defendant (either generally, or by reason of 
the special circumstances of the trans- 
action) to disclose, but on the contrary the 
duty of the plaintiff to discover, with 
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inteut to induce the plaintiff to act upon 
the assumption of the absence of such de- 
fect, and has thereby induced the plaintiff 
to act upon that assumption, to his loss. 
This is another application of the maxim 
Caveat Emptor. 

As to pleading fraud at Law, the defence 
must be specially pleaded, although it is 
generally sufficient for the defendant to 
allege that he was induced to make the 
alleged contract by the fraud of the plain- 
tiff. Where fraud is pleaded with particu- 
larity, no other fraud can be proved than 
that which is averred (Tuck v. Tooke, 9 B. 
& C. 437). Sometimes the Court orders 
particulars of the fraud to be delivered. 
Marshall v. Emperor Life Assurance So- 
ciety, L. R. 1 Q. B. 35. 

II. The remedies available in Equity 
are the following :— 

(I.) The Rescission of the Contract, and 

hereunder,— 
(a.) The cancellation and delivery up 
of executory agreements ; 
(U.) The setting aside of executed 
agreements; 

(2.) The specific performance of the con- 

tract with or without compensa- 


tion 
(3.) An injunction from profiting by 
the fraud ; and 

(4.) A declaration making the defraud- 

ing party a trustee for the party 
defrauded. 

Every such remedy is available by bill, 
and by bill only. The bill must not rest 
upon a mere general allegation of fraud, 
but must state in a particular manner the 
details of the transaction which is im- 
pugned as fraudulent, in order that the 
Court may infer from that statement whe- 
ther there was or not any fraud in the trans- 
action. Gilbert v. Lewis, 1 De G. J. & 8.38. 

(A.) Where the remedy songht is the RE- 
SCISSION OF THE CONTRACT, whether that be 
for the cancellation and delivery up of exe- 
cutory or for the setting aside of executed 
agreements, the following are the general 
requisites to the success of the suit :— 

(1.) That the party against whom relief 
is sought can be remitted to his former 
position, the interests of third parties with- 
out notice of the fraud not having mean- 
while intervened ; 

(2.) That the contract may be rescinded 
in toto, unless indeed it be severable in its 
nature, in which latter case the rescission 
of the fraudulent portion of it may, subject 
to the first requisite, be obtained (Maturin 
v. Tredennick, 12 W. R. 740); and 

(3.) That the party to the contract is 
either himself the person who committed 
the fraud or is a privy of such person. 
Puleford v. Richards, 17 Beav. 95. 
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The remedy by rescission is available in 
the cases of the following general character, 
e.g., where a brother or other person gives 
the intended wife a sum of money to swell 
her fortune, taking a bond for the repay- 
ment of the sum. Gale v. Lindo, 1 Vern. 
475; and see the very similar case of 
Turton v. Benson, 1 P. Wms. 496. 

The terms upon which a transaction is 
rescinded are in general upon the plaintiff 
doing equity. Thus, fraudulent instru- 
ments are commonly set aside on repayment 
by the plaintiff of the actual consideration 
given, with interest thereon at a reasonable 
rate; or they are directed to stand as a 
security for the moneys actually advanced 
with the like interest, or for what upon 
taking the accounts shall be ascertained 
to be really due. And where the transac- 
tion affects real estate, it is usual to direct 
a reconveyance thereof upon repayment of 
the purchase-moneys and all sums laid out 
in improvements and repairs of a perma- 
nent and substantial nature by which the 
present value is improved, with interest 
thereon from the respective times of the 
actual disbursements, the party in posses- 
sion accounting on his part for deteriora- 
tions and for the rents received and profits 
made in the meantime out of the estate. 
But cestuis que trust in respect of the 
frauds of their trustees, and principals in 
respect of the frauds of their agents, stand 
upon more favourable terma, being entitled 
at their option to hold the defrauding per- 
son to his fraud if that is more beneficial to 
them, and at the same time to take the profits 
he has made by the fraud, or at their option 
to have the property re-conveyed, and inte- 
rest paid at tho rate of 5 per cent., instead 
of 4 per cent., which is the usual rate in 
other cases. In the case of two or more 
co-partners, where one of them has been 
induccd by fraud to enter into the partner- 
ship, the terms of rescission are that his 
co-partner or co-partners repay him what- 
ever he has paid, with interest thereon, 
and indemnify him against all liabilities 
incurred by him through having become 
and been a partner, he on his part account- 
ing for what profits he has received out of 
the partnership. Where a man has been 
fraudulently induced to take shares in a 
company, he is entitled to recover his 
money and to have his name removed from 
the register, he accounting to the company 
for any dividends or other profits in tue 
meantime received by him. 

(B.) Where the remedy sought is the SPE- 
CIFIC PERFORMANCE OF THE CONTRACT with 
or without compensation, the following are 
the general requisites to the success of the 


suit 
(I.) That the actual subject-matter of 
M 2 
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the contract is in substance that which it 
was misrepresented as being, and that the 
difference accordingly admits of compen- 
sation; 

(2.) That the party who made the mis- 
representation, being plaintiff, offers to give 
compensation for the variance, or being 
defendant, is discharged by the plaintiff 
from giving such compensation (see Sefon 
v. Slade. 7 Ves. 265: 2 Wh. & Tud. L. C. 
468: and Townshend v. Stangroom, 6 Ves. 
828); and 

(3.) That the plaintiff is himself inno- 
cent in respect of the fraud or misrepresen- 
tation. 

This remedy is available in the following 
cases, and, either 

(1.) Against one who is a party to the 
contract; or, 

(2.) Against one who is not a party to 
the contract. 

(1.) Against one who isa party to the 

contract :— 

(a.) Where, although the property is 
incorrectly described, yet the in- 
accuracy was known to the def. n- 
dant at the time, or he inspected 
the property before making the 
purchase and relied upon his 
own judgment (Dyer v. Hargrave, 
10 Ves. 505); 

(b.) Where the vendor invited further 
investigation on the part of the 
parnasa and gave hiin every 
acility for the same; 

(c.) Where the misrepresentations are 
matters of opinion merely: 

(d.) Where the property is subject to 
incumbrances concealed from the 
purchaser, and the vendor can by 
paying off these make good his 
assertion that the property is 
unincumbered ; and 

(e.) Where the property is subject to 
some small rent not disclosed at 
the time of the contract, and the 
vendor may satisfy or provide 
for the same by some deduction 
from the purchase-money, or by 
some commutation payment. 

(2.) Against one who is not a party to 

the contract :— 

(a.) Where a person makes a false 
representation of the value of pro- 
perty which isagreed to be charged 
in favour of another person as 
security 135 a loan to some third 
person ( am v. Thorpe, 7 Hare, 
67; also Burrowes v. Lock, 10 
Ves. 470 ; Cleland v. Leech, 5 Ir. 
Ch. 478); and 

(b.) Where the father of an intended 
wife promises to her intended 
husband to leave her a sum of 
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money by his will, and the mar- 
riage contract follows upon the 
faith of such promise. Bark- 
worth v. Young, 4 Drew. 1: and 
see the very similar case of Hutton 
v. Rosstter,7 De G. M. & G. 9 
(executor). 

It follows that specific performance is 
excluded in all cases not presenting the 
three general requisites enumerated above, 
atid more especiully where the property is 
substantially different to what it was re- 
presented as being, e.g., if it is freehold 
instead of copyhold, or leasehold instead of 
freehold, and vice versd, or if it is an 
underlease and not an original lease, or 
vice verad. and so forth. 

(O.) When an muNrrox is the remedy 
sought, that remedy is in general available 
in the following cases :— 

(I.) Where a creditor of the intended 
husband represents to tle father or other 
relation in loco parentis of the intended 
wife that the husband is not indebted to 
ae Neville v. Wilkinson, 1 Bro. C. C. 

13. 

(2.) Where a brother or other person 
gives the intended wife a sum of money to 
swell her fortune, taking a bond for tlie 
repayment of the sum. Gale v. Lindo, 
3 475; Turton v. Benson, 1 P. Wms. 

96. 

(3.) Where proceedings are taken at law 
upon an instrument which is vitiated by 
fraud, although the defence of fraud may 
be good at law. Fernyhougk v. Leader, 
15 L. J. (Ch.) 458. 

(4.) Where the defrauding party threat- 
ens to part with or transfer property which 
he has fraudulently obtained, e g., by 
paying over moneys, negotiating securities, 
and such like. 

(5.) Where the fraud consists in the 
piracy of a trade-mark. 

(6.) Where a right of prospect was the 
inducement upon which a person took a 
lease, and the lessor threatens to destroy 
the right by buildings opposite. Piggott v. 
Straiton, John. 359. ; 

(7.) Where a retiring trader who has 
sold the goodwill of his business, upon the 
express or even implied understanding not 
to set up the same business next door, and 
he nevertheless proceeds to do so. 

(D.) Where the remedy sought is a DE- 
OLABRATION that the defrauding person is A 
TRUSTEE for the defrauded person. that 
remedy is available in the following 
cases : 

(1.) In the case of moneys which have 
been fraudulently appropriated ; 

(2.) In the case of judgments or decrees 
fraudulently obtained. 

It is clear that a Court of Equity cannot 
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set aside the judgment of a Court of Com- 
mon Law; but it may decree the successful 
party who is successful through a fraud to 
reconvey or hold in trust for the party 
thereby defrauded any pioperty or profit 
he may have acquired as the fruits of or 
under the judgment. Barnesby v. Powell, 
1 Ves. 120,285; Allen v. Macpherson, 1 Ph. 
145: 1 H. L. C. 213. 

In pleadings in Equity the fraud must be 
specifically alleged in the bill; and evi- 
dence is admissible to prove the case therein 
stated, and that case only. In case the 
fraud should not be proved, but a case for 
some relief be made, the bill may pray for 
such alternative relief. One bill may be 
brought against a single principal in re- 
spect of two totally distinct frauds com- 
mitted by his two agents. Walsham v. 
Stainton, 1 De G. J. & 8. 678. 

In the case of the defence of purchase for 
value without notice of the fraud, that de- 
fence must be pleaded specially; but it is 
sufficient to deny the notice generally, 
unless particular facts are alleged as evi- 
dence of the notice, in which latter cuse, in 
addition to the plea, an answer denying the 
facts as specially and particularly as they 
are charged in the bill must accompany the 
plea (Pennington v. Beechey, 2 Sim & Stu. 
282). And in every case of an answer 
being put in alone, the answer must be 
full, and it must also expressly set up the 
defence of purchase for value without 
Notice, if that is a defence intended to be 
relied on. 

Sometimes Law has jurisdiction in cases 
of fraud where Equity has none. Thus, 
(1.) Equity will not rescind a contract, 
where the parties to it cannot be restored to 
their respective original positions; and 
Law is, in that case, the only forum for re- 
dress (Great Luxembourg Ry. Co. v. 
Magnay, 25 Beav. 587). And again, (2.), 
where the party to the contract is neither 
the person who committed the fraud nora 
privy of such. person, the party defrauded 
can have no rescission of the contract in 
Equity; and unless there fore the misrepre- 
sentation may be made good, he must seek 
redress at Law agninst the person guilty of 
the fraud; whence, for the fraudulent re- 
presentutions of the directors of a company, 
not being representations authorized by the 
company, the redress is at Law ( Brockwell’s 
Case, 4 Drew. 205). Again, (3), where a 
person has given a generul representation 
of the character or credit of another, which 
is fraudulent, the person injured thereby, 
from his reliance thereon, can have no re- 
dress in Equity, but must proceed at Law 
in an action for damages. Whitmore v. 
Mackeson, 16 Beav. 128. 

On the other hand, Equity has some- 
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times jurisdiction where Law has none. For, 
in general, Courts of Equity act upon much 
slighter evidence of fraud than Courts of 
Law do, inferring it, whereas at Law it 
must be proved, e.g., from the condition of 
the injured parties in the cases of traud 
enumerated above. And in the great 
majority of cases, although there is a re- 
medy at Law, yet the remedy in Fquity is 
concurrent, and it is therefore optional for 
the plaintiff to sue in either jurisdiction, 
according as he finds the remedy either 
more convenient or more adequate ; thus in 
Colt v. Woollaston (2 P. Wms., 154), a bill 
for the mere recovery of moneys was held 
not demurrable, and that case has been 
often followed since; and in Barry v. 
Crosskey (2 J. & H. 30), a bill in Equity was 
more convenient, as avoiding a multiplicity 
of actions. 


FRAUD, LEGAL, APART FROM MORAL 
FRAUD. ‘The question has been raised 
whether legal fraud, unaccompaned by 
moral fraud, is actionable. This question 
only amounts to this, whether a false repre- 
sentation made without knowledge that it 
is false, and without any dishonest inten- 
tion, should muke the person (who has 
made it) liable in damages. The question 
is rendered more complex where the fraud 
occurs under the following circumstances : 
A. employs B. as his agent to sell a house. 
C. goes to the agent, intending to buy the 
house, and asks B. whether there is any- 
thing objectionable about the house or the 
neighbourhood. B.answers—no, and hon- 
estly believes there is nothing objection- 
able, but A., his principal, knows that the 
next house has a bad reputation. C. 
thereupon sues A. for the fulse representa- 
tion of B., his agent: — Held, that A. was 
not liable, as he did not give B. any 
instructions to make the misrepresentation. 
Corn foot v. Fowke,6 M. & W. 358. 


FRAUDS, STATUTE OF. This is tho 
famous stat. 29 Car. 2, c. 3, which applies 
as well to Real Property as to Equity and 
to Common Law. 

I. As applying to Real Property. It 
enacts that all leases, &c., of lands made 


without writing signed by the parties or 


their agents lawfully authorized in writing, 
shall have the force of leases, &c., at will 
only (s. 1); except, nevertheless, leases not 
exceeding three years from the muking 
thereof which reserve two-third parts at 
the least of the full improved value of tho 
lands demised (s. 2); and that no lease, 
&c., of lands (not being copyholds) shall be 
assigned, &c., or surrendered, unless it be 
by writing, signed by the party assigning, 
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&c. or surrendering, or his agent lawfully 
authorized in writing, except, nevertheless 
assignments, &c., and surrenders by act 
and operation of law (s. 3). 

II. As applying to Equity. It enacts 
that all declarations or creations of trusts 
of lands shall be in writing signed by the 
party declaring or creating the same (8.7); 
except, nevertheless, trusts arising or re- 
sulting by the implication or construction 
of law, or transferred or distinguished b 
act or operation of law (s. 8); that all 
grants and assignments of trusts shall be 
in writing signed by the party granting 
or assigning the same (s. 9); and that the 
sheriff rare tuke upon an execution for the 
debts of the cestui que trust all lands of 
which any one is seised or possessed in 
trust fur him at the time of execution 
sued in Jike manner as the sheriff might 
or could have done if the cestui que trust 
had been himself scised thereof at that 
time ; also, that such lands being fee sim- 
ple lands descending to the heir of the 
cestui que trust shall be deemed assets by 
descent for payment of such debts, in like 
manner as they would have been if the 
estate had been legal (s. 10). 

III. As applying to Common Law. It 
enacts that no action shall be brought,— 

(1.) Whereby to charge any executor or 
administrator upon any special promise to 
answer damages out of his own estate; or 

(2.) Whereby to charge the defendant 
upon any special promise to answer for the 
debt, default, or miscarriage of another 
person: or 

(3.) Whereby to charge any person upon 
any agreement made upon consideration of 
marriage ; or 

(4.) Whereby to charge any person upon 
any contract or sale of lands or any interest 
in or concerning them; or 

(5.) Whereby to charge any person upon 
any agreement that is not to be performed 
within the space of one year from the 
making thereof.— 

Unless the agreement or some memoran- 
dum or note thereof is in writing and 
signed by the party to be charged there- 
an or his agent lawfully authorized 
8. 4); 

And it further enacts, that no contract 
for the sale of any goods for the price of 
£10 or upwards shall be allowed to be 
good ; unless 

(I.) The buyer shall accept part of the 
goods so sold and actually receive the 
same; or 

(2.) Give something in earnest to bind 
the bargain, or in part payment; or 

(3.) Some note or memorandum in writ- 
ing of the said bargain be made and signed 
by the parties to be char: zed by such con- 
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tract or their agents lawfully authorized 


(8. 17); 

And it further enacts that [judgments 
against lands shall bind the lands as 
against purchasers only from the day of 
signing judgment; and that] judgments 
against goods shall bind the property of 
the goods only from the day thut the writ 
of execution thereon is delivered to the 
sheriff to be executed (ss. 14, 15). 


FRAUDULENT GIFTS. Gifts, whether 
of lands or of personal estate, which are 
fraudulent, are so either (a.) By the Com- 
mon Law; or (b.) By the Statute Law; 
and where they are fraudulent by Statute 
Law, they are so, either (au.) Under the 
Statutes of Elizabeth against Fraud (13 
Eliz. c. 5, and 27 Eliz. c. 4); or (b.) Under 
the Bills of Sale Act, 1854, and the 
amending Acts; or (cc.) Under the Bank- 
ruptcy Act, 1869. 

(A.) By the Common LW: — The cri- 
terion of fraud at the Common Law is not 
single but complex, its chief element being, 
however, the debtor’s continuance in posses- 
sion of the goods after the gift thercof. 
Edwards v. Harben, 2 T. R. 587. 

(B.) Under the Statutes of Elizabeth: 
By the Act 13 Eliz., c. 5, all gifts inter 
vivos, whether of lands or of goods, con- 
trived of fraud to the end of delaying 
creditors and others of their lawful actions, 
suits, debts, or dues, are declared to be void, 
but only as against the creditor who is de- 
layed thereby, his heirs, executors, admi- 
nistrators, and assigns; and by the Act 27 
Eliz. c. 4, all gifts inter vivos of lands 
made of purpose to defraud or deceive sub- 
sequent purchasers thereof (s. 1), and all 
such gifts made revocable at the will of the 
maker thereof (s. 4), are declared to be 
void, but only as against the subsequent 
purchaser thereof, his heirs, executors, ad- 
ministrators, and assigns, aud other persons 
lawfully claiming under bim or them. 
And by s. 2, of the former Act and s. 2 of 
the latter Act, a penalty is inflicted upon 
the parties and privies to the fraud. 
Poulton v. Wiseman, Noy, 105. 

In the construction of the two statutes 
it has been held that in raising a case of 
fraud to upset the gift. the fraud against 
creditors under the 13 Eliz. o. 5, must be 
proved to have existed and been complete 
at the date of the gift (Stone v. Grubham, 
2 Bulst. 225), but that the fraud against 
purchasers under the 27 Eliz. c. 4, is only 
complete as from the date of the subsequent 
sale, from the mere fact of which having 
been afterwards made the fraud is conclu- 
sively inferred. Townshend v. Windham, 
2 Ves. Sen. 1. 
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And in consequence of this distinction 
the following points have been established : 

I. Under the 13 Eliz. c. 5 :— 

(1.) There must at the date of the gift 
have been creditors in existence, or, in other 
words, the maker of the gift must at that 
time have been indebted, which means 
embarrassed ( Townsend v. Westacott, 2 Beav. 
340). If, therefore, the maker. was not in- 
debted at tlie date of the gift the gift is 
good (Houghton v. Tate, 3 Y. & J. 486); as 
it also is, even where he is indebted at that 
date, provided he be not also then embar- 
rassed, but have ample (Skarf v. Soulby, 
1 Mac. &. G. 364), or even less than ample 
(Holmes v. Penny, 3 K. & J. 90), means of 
then clearing off his indebtedness; but 
the maker's ignorance of his embarrass- 
ment will not make the gift a valid one 
(Christy v. Courtenay, 13 Beav. 96), the 
objective fraud and not the subjective inno- 
cence being the criterion looked at (Spirett 
v. Willows, 34 L. J. (Ch.) 365), in this 
country at the least, althuugh the subjective 
innocence is regarded in America (Hinde's 
Lessee v. Longworth, 11 Wheaton, 199). 
Any contrivance to get rid of the creditors 
existing at the date of the gift, otherwise 
than by a bond fide payment of their debts, 
e. g., a contrivance to substitute fresh cre- 
ditors in their places, paying the former 
with the moncys of the latter, will not 
succeed (Richardson v. Smallwood, Jac. 
552); but the substituted creditors will be 
allowed to stand in the places of tle former 
creditors for the purpose of defeating the 
gift (Freeman v. Pope, L. R. 9 Eq. 206); 
for generally when there is a fraudulent 
intent the proof of indebtedness at the date 
of the gift is not material (Graham v. Fur- 
ber, 14 C. B. 410), and the word others in 
the statute following the word creditors, 
has been considered as referring to sub- 
sequent creditors as distinguished from 
creditors already in existence. Taylor v. 
Jones, 2 Atk. 600; and see also Burling 
v. Bishop, 29 Beav. 417. 

(2.) The subjective innocence of the 
person to whom or in whose favour the 
fraudulent gift is made will not render it 
good (Partridge v. Sopp, 2 Amb. 596), but 
will save him from being placed in a worse 
position (Tarletun v. Liddell, 17 Q. B. 390) 
in consequence of the fruud: and if he or 
any person for him sl.ould have given 
value, the gift will be valid (Copes v. 
Middleton, 2 Madd. 410; Holmes v. Penny, 
3 K. & J. 90), as it will also be in favour 
of a purchaser under Lim. Dos v. Martyn, 
1 B. & P. 332. i 

(3.) The creditors intended by the sta- 
tute are general creditors (George v. Mil- 
banke, 9 Ves. 190), not mortgage creditors 
(Stephens v. Ulive, 2 Bro. C. C. 90), unless 
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as to the unpaid surplus after realising 
their securities (Harman v. Richards, 10 
Hare, 81), or unless, semble, as to the whole 
amount of the debt when they abandon 
their securities (Lister v. Turner, 5 Haro, 
281). A voluntary creditor may sue 
(Markwell v. Markwell, 34 Beav. 12), pro- 
vided he have a legal debt vested in him. 
Sewell v. Moxey, 2 Sim. (N. S.) 189, and 
Judicature Act, 1873. 

II. Under the 27 Eliz. c. 4 :— 

(1.) The statute extending only to lands, 
a fraudulent settlement of goods is not void 
under it (Jones v. Croucher, 18. & S. 315). 
All voluntary conveyances of lands are 
fraudulent under it, not as being voluntary 
merely, but as being conclusively fraudu- 
lent (Doe v. Routledge, 2 Cowp. 705; 
Perry Herrick v. Attwood, 2 De G. & J. 
21). If the subsequent purchase is merely 
a contrivance to get rid of the voluntury 
deed, that makes no difference under the 
statute, as neither does mala fides in the 
subsequent purchasers (Doe v. Manning, 9 
East, 59), at least in this country, although 
the rule is otherwise in America (2 N. 
York Rev. Stat. p. 134). A mortgagee is 
a purchaser within the meaning of the 
statute (Rand v. Cartwright, 1 Ch. Ca. 59), 
but a judgment-creditor is not (Beuvan v. 
Ozford (Earl of), 6 De G. M. & G. 492). And 
it does not matter that tlie voluntary gift 
is to a charity being private (Hinton v. 
Toye, 1 Atk. 465), or, semble, being public. 
43 Eliz.c.4; Trye v. Corporation of Glou- 
cester, 14 Beav. 173. 

(2.) The purchase-money, as such, is not 
liable to be appropriated by the volunteers 
in specific recompense for the avoidance of 
the gift to them (Daking v. Whimper, 26 
Beav. 568), but, as forming part of the 
general moneys belonging to the maker of 
the gift, it is liable to recompense them in 
certuin ways (Hales v. Cox, 1 N. R. 344; 
Dolphin v. Aylward, L. R. 4 H. L. 486). 
Moreover, the voluntary deed is only void 
so far as the validity of the subsequent 
purchase or mortgage requires. Rand v. 
Cartwright, 1 Ch. Ca, 59. 

(3.) The subsequent purchase which is to 
avoid the voluntary deed must be made from 
the vendor personally (Richards v. Lewis, 
20 L. J. (C. P.) 177), not from his devisee 
(Doe v. Rusham, 17 Q. B. 724), nor from his 
heir-at-law. Lewis v. Rees, 3 K. & J. 132. 

(C.) Under the Bills of Sale Act, 1854.— 
By the Act 17 & 18 Vict. o. 36, every bill 
of sale of personal chattels made on or 
after the 10th of July, 1854, whereby, 
whether the same be absolute or condi- 
tional, the grantee or holder thereof shall 
have power, either with notice or without 
notice, and either as from, or at any future 
time after, the exccution of the bill of sale, 
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to seize or take possession of any property 
comprised in such bill, is as against all 
assignees in bankruptcy, general assignees, 
and execution creditors void to all intents 
and purposes to the extent of such part of 
the property therein comprised as consists 
of personal chattels being in the posses- 
sion or apparent possession of the maker of 
the bill of sale at or after the date of the 
bankruptcy, general assignment, or execu- 
tion (as the case may be), and after twenty- 
one days from such date, unless the follow- 
ing requisites have beon complied with, 
namely, 

(I.) The bill of sale (including the sche- 
dule thereto, if any), or a true copy thereof, 
is to be filed with the dooquets and judg- 
ments clerk in the Court of Queen’s Bench 
within twenty-one days from the execution 
of the bill of sale; 

(2.) An affidavit (a) of the time of 
making the bill of sale, (b) of the residence 
and occupation of the maker thereof, and 
(c) of the residence and occupation of the 
witnesses attesting the bill, is at the same 
time with filing the bill of sale (Grindell 
v. Brendon, 6 C. B. (N. S.) 698), and within 
twenty-one days from the execution thereo: 
to 7 filed in like manner as the bill of sale 
itself. 

And by the N clause a bill 
of sale means or includes assignments and 
all other assurances of personal chattels; 
also, licenses, or other authorities, to take 
possession of personal chattels, as security 
for a debt. Moreover, the phrase per- 
sonal chattels” means or includes goods, 
furniture, and fixtures, meaning tenants’ 
fixtures. 

By the Bills of Sale Act, 1866 (29 & 80 
Vict. c. 96), amending the Bills of Sale Act, 
1845, every such bill of sale as aforesaid 
must be re-registered every five years; such 
re-registration being made hy the Master 
upon the applicant filing an affidavit in 
the Master's office in the form given in 
Schedule B of the Act of 1866. 

Under these Acts a bill of sale which 
would be void in itself is not made valid 
by registration (Re Daniel, Ex parte Ashby, 
25 L. T. 188), But assuming that the bill 
of sale is good in itself, then the assignee 
has twenty-one days during which he may 
neglect registration (Banbury v. White, 2 
H. & C. 300); and if he takes possession 
during these twenty-one days he obtains a 
valid possession which dispenses with the 
necessity for registration altogether (Mar- 
ples v. Hartley, 30 L. J. (Q.B.) 92). The 
twenty-one days are reckoned exclusively 
of the day of the execution of tlie bill of 
salo. Williams v. Burgess, 12 Ad. & E. 635, 

If tho first registration is informal and 
is invalid, the bill of sale may be taken off 
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the file and then put on again, and a proper 
registration of it made, provided the first 
twenty-one days have not elapsed. In re 
Wright, 27 L. T. 192. 

An unregistered bill of sale, being good 
in itself, is of course good against the 
maker of it; it is also good against a sub- 
sequent registered bill of sale (Maugham v. 
Sharpe, 17 C. B. (N. S.) 443). Where suc- 
cessive bills of sale are given within every 
successive period of twenty-one days, there, 
if a fraud is inferable, the attempt to evade 
the statute fails (Ex parte Fozley, Re Nurse, 
L. R. 3 Ch. 515); but if no fraud is infer- 
able, the evasion succeeds. Ez parte 
Harris, Re Pulling, L. R. 8 Ch. 48. 

Mere registration will not make a bill of 
sale valid in case of the subsequent bank- 
ruptcy of the maker, unless possession is 
taken before the act of bankruptcy on 
which the adjudication is founded (Badger 
v. Shaw, 29 L. J. (Q.B.) 73; Stansfield v. 
Cubitt, 27 L. J. (Ch.) 266); and conversely, 
the neglect of registration in such a case 
will make the bill invalid, although otber- 
wise it would have been good. Ashton v. 
Blackshaw, L. R. 9 Eq. 510. 

The Bills of Sale Act expressly exempts 
marriage settlements from its provisions; 
but this exemption extends only to ante- 
nuptial and not also to post-nuptial settle- 
ments. Ashton v. Blackshaw, supra. 

In the case of a mortgage of land or a 
messuage with the fixtures, the Courts used 
to take this distinction— 

(a.) That if the fixtures pass with the 
land or messuage under the words of grant 
(in the case of freeholds, Mather v. Fraser, 
2 K. & J. 536), or of demise or assignment 
(in the case of leaseholds, Boyd v. Shor- 
rock, L. R. 5 Eq. 72), then the mortgage 
deed, being only secondarily and not pri- 
marily a bill of sale, requires no’registra- 
tion, even as to the fixtures being tenant’s 
fixtures comprised therein ; 

But (b.) That if the fixtures did not pass 
with the land or messuage under the words 
of grant (in the case of freeholds) or of de- 
mise or assignment (in the case of lease- 
holds), then the mortgage deed, being pri- 
marily and not secondarily merely a bill of 
sale as to the fixtures being tenant’s fix- 
tures comprised therein, required registra- 
tion as to such fixtures. Begbie v. Fen- 
wick, 19 W. R. 402; Hawtrey v. Butlin, 
21 W. R. 633; L. R. 8 Q. B. 290. 

But this distinction hus unfortunately 
been exploded. Ez parte Daglish, In re 
Wilde, 21 W. R. 893.* 

(D.) Under the Bankruptcy Act, 1869. — 


*The distinction is partially restored in £x parte 
panday, Re Joyce, L. R. 9 Ch. App. 576; 22 W. R 
608 . 


A NEW LAW DICTIONARY. 


FRAUDULENT GIFTS—continued. 


By s. 6 of this Act, a fraudulent convey- 
nice, gift, delivery, or transfer by a debtor 
of his property, or of any part thereof, is 
made an act of N upon which he 
may bo adjudicated a bankrupt within six 
months thereafter. By s. 15 of tho Act, 
all goods and chattels being at the date of 
such act of bankruptcy in the possession, 
order, or disposition of the bankrupt, being 
a trader, by the consent and permission of 
the true owner, of which goods and chat- 
tels the bankrupt is reputed owner, or 
has acted as owner thereof, vest in the 
trustee in bankruptcy upon the adjudica- 
tion in bankruptcy. By a. 87 of the Act, 
the proceeds of the goods of a trader which 
have been taken in execution in respect of 
a Judgment for a sum exceeding £50 and 
sold, are to bo retained in the hands of the 
selliug sheriff or bailiff for a period of four- 
teen days, and upon notice within these 
days of a bankruptcy petition having been 
presented against such trader, are to vest 
(less the sheriff's or bailiff's expenses) in 
the trustee in the bankruptcy. By s. 91 
of the Act, ante-nuptial settlements remain 
as under the Common Law, and post-nup- 
tial settlements of property coming to the 
wife, or to her husband (being a trader) in 
her right during the coverture, are ex- 
pressly exempted from the operation of the 
Act, but all other post-nuptial settlements, 
being voluntary, made by traders on their 
wives and families are primd facie fraudu- 
lent in the case of a subsequent bank- 
ruptcy, subject to this distinction, viz. 

(I.) If the settlement is made within 
two years of the bankruptcy, it is ipso facto 
fraudulent and invalid ; 

(2.) If the settlement is made within ten 

ears, but outside of two years, of the 

nkruptey, it is primd facie fraudulent 

and is invalid, until proof of the absence 
of fraud is adduced; and apparently 

(3.) If the settlement is made outside of 
ten years of the bankruptcy, it is left to the 
Common Law, and the primd facie pre- 
sumption of fraud is excluded. 

Also, by s. 92 of the Act, any convey- 
ance or charge made within three months 
of his bankruptcy by a debtor unable to 
pay his debts with the intent to favour a 
particular creditor, is fraudulent and void. 

But subject to the aforesaid provisions, 
the 95th section of the Act enacts, that the 
following transactions being in good faith 
and for valuo shall be valid notwitbstand- 
ing any prior act of ee: viz.— 

(I.) Any contract re ing, or convey- 
ance of, property made by the bankrupt in 
good faith and for value before the date of 
the order of adjudication, with or toa person 
not having notice of any act of bankruptcy ; 

(2.) Any oxecution executed iu good 
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faith against the debtor’s land by seizure, 


or against the debtor’s goods by seizure 
and sale before the date of the order of ad- 


judication on behalf of acreditor not having 


notice (in the cuse of Jands) before the 
seizure and (in the case of goods) before 
the seizure and sale of any prior act of 
bankruptcy. Ex parte Villars, In re 
Rogers, L. R. 9 Ch. App. 432. 


FREEBENCH. A name by which the 
dower of widows is known in the case of 
copyhold lands. It is subject to muny 
varying customs, but extends 7 | to 
one-third of the lands of which her hus- 
band at his death was possessed. 


FREEHOLD. A freehold is the holding 
of a freeman; and as no freeman could 
originally receive more, or would originally 
accept less, than an estate for his own life, 
therefore the original freehold was a life 
estate. And although, at the present day, 
as indeed from a very early period, freehold 
estates of larger quantity than four life are 
numerous enough, yet the original quality 
of the freehold is still expressed in the 
customury definition of that term which is, 
as commonly expressed, the following: An 
estate of freehold is any estate of uncertain 
duration which may possibly last for the 
life of the tenant at the least. Whence 
an estate granted to a widow during her 
widowhood is an estate of freehold. 


FREIGHT. This is the reward which 
is payable for the carriage of goods by sea, 
whether in a chartered or in a general 
ship; the usual time for payment being 
upon completion of the voyage, although 
(in charterparties more especially) the 
payment may be otherwise agreed; e. g., 
it may be specially agreed that freight 
shall be paid in advance ; andl when this is 
so, the amount paid cannot be recovered 
back, even if the voyage fails, unless there 
is a distinct agreement to that effect. 

Where the freight has not been paid in 
advance, but, the goods having been duly 
laden on board, the ship has broken ground, 
i. e., has fairly started on the voyage, then, 
although the voyage should afterwurds 
fail, the freight is nevertheless due by 
Maritime Law; but, in such a case, the 
shipowner acquires by English Law only 
a right of action against the freighter, i.e., 
shipper, for the damage consequential on 
his breach of contract, and not for freight 
properly so called (Curling v. Young, 1 B. 
& P. 636). In some cases, however, of a 
failure of the voyage, freight may be 
recoverable pro rut ttineris(Kay’s Lauw of 
Shipmasters, pp. 309-313). The Court of 
Admiralty sses an equitable jurisdic- 
tion over questions of freight. 


170 


FREIGHT—continued. 


Recovery of Freight. No one can be 
liable to pay fieight unless under an ex- 
press or implied contract for its payment. 
Morcover, several such contracts may exist 
simultaneously binding different persons 
to pay the same freight. For instance, the 
shipper is liable on his express contract by 
charterparty, or on the implied one arising 
from the shipment, and this notwith- 
standing the bill of lading should state 
that the freight is to be paid by the con- 
signee or his assigns; and at the same 
time the consignee or any assign of his 
receiving the goods under the bill of 
lading is lixble also. But payment of 
freight by one discharges all; and where 
cash has ie offered by the consignee, but 
the master has elected to tuke from hima 
bill of exchange in payment, and the bill 
of exchange is afterwards dishonoured, the 
remedy against the shipper or consignor 
is gone. Tapley v. Martens, 8 T. R. 
451. 

Shipowner’s Lien for Fretght.—The ship- 
owner hus, independently of contract, a 
lien on the goods actually carried for the 
freight due in respect of them, and also 
for any sum which by the charterparty is 
to be puid for the hire of the ship; but his 
lien docs not, in the absence of express 
stipulation to that effect, extend to claims 
for dead freight, demurrage, wharfage, or 
port charges. But the shipowner may 
deprive himself of his lien by the terms 
of his contract with the shipper; e. g., if 
the freight is not to become payable until 
after the goods are to be delivered (Lucas 
v. Nockells, 4 Bing. 729). Moreover, pos- 
session is necessary to a lien. If, there- 
fore, the shipowner absolutely demises the 
ship to the charterer, and thus parts with 
the possession of her and her cargo, be has 
no lien for her earnings; but the Courts 
endeavour to prevent such an effect, even 
where the terms of the demise are absolute, 
provided they can find any expression of a 
contrary intention in the charterparty. 
Where, as is now common, a ship is char- 
tered at a lump sum, and it is intended to 
be put up by tho churterers as a general 
ship, and the churterparty provides that 
the master shall sigu bills of lading at such 
rates of freight as the charterers may 
direct, without prejudice to the charter, the 
shipowner's lien remains against the char- 
terers for the charter-freight, and against 
the holders of the bills of lading for the 
bill of lading freight, but, in the case of 
the latter, only to the extent of the freight 
they have contracted to pay, although it 
may be less than the charter-freiglit. 

And see the Merchant Shipping Act 
Amendment Act, 1862 (25 & 26 Vict. c. 63), 
ss. 67-78, and Kay’s Luw of Shipmusters. 
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FRESH DISSEISIN. Such a disseisin as 
aman himself might seek to defeat, that 
is, by his own power, without the help of 
the king, or judges, or other foreign aid ; 
as wher: a disscisin had not taken place 
above fifteen duys or other short period. 
Britton, ce. 43, 55. 


FRESH FORCE. A force which had 
been recently committed in any city or 
borough, as by disseisin, abatement, in- 
trusion, or detorcement of any lands or 
tenements within such city or borough; 
and before the action of ejectment was in- 
troduced the party who had a right to the 
land might, by the usage of the said city 
or borvuugh, bring his assize or bill of fresh 
force within forty days after the force had 
been committed for the purpose of reco- 
vering his lands. Fitz. Nat. Brev.; Les 
Termes de la Ley. 


FRESH SUIT. When a party robbed 
diligently and immediately follows and 
apprehends the thief, or convicts him 
afterwards, or procures evidence to convict 
him, this following up of the thief is termed 
making fresh suit, and the person so robbed 
shall in such case have restitution of his 
goods, Fresh suit is also when the lord 
comes to distrain for rent or service, and 
the owner of the beasts rescues them or 
makes rescous (as it is termed), and drives 
them into another man’s ground not holden 
of the lord, and the lord follows and takes 
them there. 2 Hawk. P. C. c. 23; Les 
Termes dela Ley. 


FRIENDLY SOCIETIES. The law as to 
these socicties was consolidated by the stat. 
13 & 14 Viet. c. 115. and has been still 
further consolidated by the stat. 18 & 19 
Vict. c. 63. The members of such a so- 
ciety being duly registered are not liable 
to be sued individually for the debts of the 
society (Burton v. Tannahill, 5 El. & Bl. 
797); the only persons liable to be sued 
are the officers of the sucicty. All dis- 
putes within the society. i.e., between any 
member and the treasurer or other officer 
of the society, are to be decided in the 
manner directed by the rules of the society, 
and such decision is to be binding and with- 
out appeal. By the stat. 23 & 24 Vict. 
c. 58, provision has been made for the 
winding-up and dissolution of such so- 
cieties. 


FRIVOLCUS PLEAS. These are pleas 
which are clearly insufficient upon the face 
of them, and are generally (when at all) 
put in for purposes of delay, or to embarrass 
the plaintiff. Under the C. L. P. Act, 1852, 
they may, on motion, be ordered to be at 
once struck out, secus, if the plea is not 
manifestly frivolous on the face of it. See 
Day's Practice, p. 88. 
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FUGITIVE'S GOODS. The goods of a 
felon who took flight, and which, aftcr the 
flight, were lawfully found, belonged to 
the king or to the lord of the manor. 
5 Rep. 10 q. 


FUNGIBLES. Any moveable goods 
which may be estimated by weight, num- 
ber, or measure; hence jewels, paintings, 
statues, and works of art in general are not 
considered as fungibles, but, on the con- 
trary, as non fungibiles, because their value 
cannot be measured by any common stand- 
ard; whereas res fungibiles are moncy, 
barley, oil, and such-like, which can be 
repaid in kind. 


FURTHER MAINTENANCE OF AC- 
TION, PLEA TO. A plea grounded upon 
some fact or facts which have arisen since 
the commencement of the suit, and which 
the defendant puts forward for the purpose 
of shewing that the plaintiff should not 
further maintain his action. It is called a 

lea to the further maintenance of the suit 
cause it does not, like an ordinary plea 
in bar, profess to shew that the plaintiff 
had no ground of action when he com- 
menced the suit, but simply shews that he 
has no right to maintain it further. A plea 
of payment of money into Court in satis- 
faction of the plaintiffs claim is in the 
nature of a plea to the further maintenance 
of the suit, such a plea admitting that the 
plaintiff had a good cause of action, but 
shewing that he ought not further to main- 
tain it, i the ground that the money so 
paid in by the defendant ig sufticient to 
satisfy all damages which the plaintiff has 
sustained. See Step. Pl. 72, 4th od. 


G. 
GAGE: See title NANTIBSEMENT. 


GAME. Under this description are in- 
cluded hares, pheasants, partridges, grouse, 
heath or moor gume, black game, and bus- 
tards. 1 & 2 Will. 4, c. 32. 

Game chased and killed on the land of 
A. is his property (Blades v. Higgs, 12 C. 
B. (N. S.) 501, and 13 C. B. (N. S.) 844); 
secus, where the game is started on another 
man's ground and killed on the ground of 
A. Churchward v. Studdy, 14 East, 249. 

See also titles CHAsE; DEER; PARK; 
W ABREN. 


GAMING : See title WAGERING. 
GAOL: See titie Prison. 


GAOL-DELIVERY : See title Counts or 
JUSTICE, 
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GARANTIE. In French Law corre- 
sponds to warranty or covenants for title in 
English law. In the case of a sale this gua- 
rantie extends to two things—(1.) Peaceful 
possession of the thing sold; and (2.) Ab- 
sence of undisclosed defects (défauts 
cachés). 


GARNISHEE : See title ATTACHMENT OF 
DEBT. 


GAVELKIND. See titles FrrDAL Te- 
NURES; ESTATES. 


GELD. This is a Saxon word signifying 
money or tribute. In combination with 
other words it signifies the compensation 
for some particular crime, e.g., wergeld sig- 
nifies the value of a man slain; orfgeld, 
the value of a beast slain. 


GEMOTE. This also is a Saxon word 
signifying a convention or assembly, e.g., 
witenagemote and skiregemote are respec- 
tively the assembly of tlie witan, or wise 
men, and of the shire or county, i. e., the 
freeholders thereof. 


GENERAL AVERAGE. Cases of gene- 
ral average arise where loss or damage is 
voluntarily and properly incurred in ro- 
spect of the goods on board ship or in re- 
spect of the ship for the general safety of 
both ship and cargo ; the loss sustained by 
the purticular owners having enured to the 
advantage of the owners generally, it is 
only equitable to distribute—i.e., adjust 
the loss rateably over all the owners; and 
such adjustment is general average. Ihe 
phrase simple or particular average is an 
inaccurate and misleading phrase, meaning 
nothing more than that a particular damage 
—e.g., the souring of a cask of wine - must 
rest where it falls. 

General average is excluded in the caso 
of particular losses arising from the ordi- 
nary risk and perils of the sea (Power v. 
Whitmore, 4 M. & 8. 149); and, therefore, 
in the case of the loss of a mainmast, or 
damage done to the yards, by winds, &c., 
there is no general averuge. The distinc- 
tion is well stated by Lord Kenyon in 
Birkley v. Presgrave (1 East. 220), in this 
manner;—That all ordinary losses and 
damages sustained by the ship, happening 
immediate / j from the storm or perils of the 
sea must be borne by the shipowners; but 
that all those articles which are made use 
of by the master and crew upon a particular 
emergency and out of the usual course, for 
the benefit of the whole concern, must 
be paid for proportionably as a general 
average, 

The most usual instance of a case for 
general average is the care of jettison, being 
the jactus of the Roman Law (see LEX 
Raopia DE Jactv); and any damage volun- 
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GENERAL AVERAGE—continued. 


tarily and necessarily done to the ship in 
order to facilitate the jettison, is a general 
average loss; also, a voluntary stranding 
of the ship must be made good as a general 
average, provided the stranding was a 
proper thing to do, or was prudent and 
reasonuble. 

Less usual instances of general average 
are where part of the cargo is necessarily 
sold by the master in order to de fray the 
expenses of repairing injuries to the ship 
which are themselves matters of general 
averuge (The Gratitudine, 3 Rob. 255); 
also where the ship puts into port in dis- 
tress owing to an injury which is itself 
matter of general averuge, and there are 
incurred expenses for repairs and for un- 
loading, and also port-charges, seamen’s 
wages, and cost of provisions during the 
deteution (Da Costa v. Newnham, 2 T. R. 
413); ulso the expenses of salvage; also 
the freight of jettisoned goods. 

But general average is excluded in re- 
spect of the following losses :—The wages 
and provisions of the crew in cases of deten- 
tion by embargo; the expenses occasioned 
by an ordinary quarantine, or by waiting 
for convoy; also (although with exccp- 
tions) deck cargocs that are jettisoned ; also 
damage sustained in resisting capture. | 

With reference to the articles liable to 
contribute towards general average, the 
ship and freight contribute, the former in 
proportion to its value at the end of the 
voyage, the latter deducting the expenses 
of the voyage and the wages of the crew; 
also, all merchandise put on board for the 
purpose of traffic must contribute. But the 
ship's stores and the ship’s ammunition do 
not contribute; as neither do the wearing 
apparel, luggage, jewels, &c., of the passen- 
gers or crew, ull these articles being for use 
and not for traffic. 

And see title ADJUSTMENT OF AVERAGE. 


GENERAL ISSUE, PLEA OF. Under 
the present practice, this plea is a mere 
denial of the gist of the action, that is, a 
denial of the principal fact on which the 
declaration is founded; and every other 
matter of defence must be pleaded specially. 
See R. T. T. 1853. The defence, shore ap- 
propriate, is available in all sorts of actions 
and prosecutions, whether founded on con- 
tract, or on tort, or in crime, the most com- 
mon examples of it being Not guilty,” 
„Never indebted,” Non Assumpsit,” 
“ Non est factum,” and such like. 

In certain cases it is permitted by statute 
to plead the general issue, and to give the 
special matter of defence in evidence; and 
in that case the words by statute” must 
be inserted in the margin of the plea. How- 
ever, under the Act 5 & 6 Vict. c. 97, s. 3, 
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GENERAL ISSUE, PLEA OF — continued. 


this form of defence is abolished in the case 
of local and personal Acts. 


GENERAL SHIP. Where a ship is not 
chartered wholly to one person, but the 
owner offers her generally to carry the goods 
of all comers, or where if chartered to one 

rson he offers her to several sub-freighters 

or the conveyance of their goods, she is 
called a general ship, as opposed to a char- 
tered one. In these cases the contract 
entered into by and with the shipowner or 
sre as his agent, is called a bill of 


g 
See title BILL or LADING. 


GESTIO PRO HEREDE. This is a 
phraseof Roman Law, and denotes acting as 
heres, i.e , successor, to a deceased person, 
without having made or before making the 
aditio heredttatis, or entry. See Gaius, ii. 
174-8. 


GIFT : See title CONVEYANCES. 


GILD. This word (more commonly 
spelt guild) signifies primarily tribute, and 
secondarily, the fraternity or company that 
is subject to the tribute. The company is 
a body of persons bound together by orders 
and laws of theirown making, the king’s 
licence having been first had to the making 
thereof. A gild of merchants may be in- 
ol eel by grant of the sovereign, and 
such incorporation, without more, is sufi- 
cient to establish them as a corporation for 
ever. Guild-Hall is tlie name given to the 
hall of meeting of the guild; the term is 
applicable to the public place of meeting 
of the mayor, aldermen, and commonalty 
of every city and borough, but is applicd 
par excellence to tlie place of meeting of 
the Lord Mayor, Aldermen, and Cummon- 
alty of the City of London. 


GLADIUS. This word, which is the 
Latin for sword, was used as the symbol of 
jurisdiction ; a person created an earl was 
gladio succinctus, he having jurisdiction 
over his county. 


GOOD CONSIDERATION. Consists in 
“bloud and natural affection,” as op 
to “money and money’s worth,” which 
latter constitute a raluable consideration. 
Good consideration is, however, used in 
the stat. 13 Eliz. c. 5, as the same thing as 
valuable consideration. 


GOODWILL. As applied to the sale of 
a business this phrase denotes the sum of 
money which any one would be willing to 
give for the chance of being able to keep 
the trade connected with the place where 
it is carried on. It is the purchase of an 
advantage that is dependent solely upon 
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GOOD WILL—continued. 


locality : and therefore a sale of the good- 
will without a sale or lease of the premises 
would be impossible and inconsistent; and 
an agreement for such a sale would there- 
fore not be enforced in the Court of Chancery. 
Austen v. Boys, 2 De G. & J. 626. 


GRACE. This word is commonly used 
in contradistinction to right. Thus, in 
22 Edw. 3, the Lord Chancellor was in- 
structed to take cognisance of matters of 
grace, being such subjects of equity juris- 
diction as were exclusively matters of equity. 
Again, days of grace is a phrase denoting 
the three extra days allowed by the custom 
of merchants after the maturity of a bill of 
exchange for the payment thereof. 


GRAND ASSIZE: Sez title TRIAL BY 
JURY. 


GRAND JURY: See title TRIAL BY JURY. 
GRAND SERJEANTY: See title TENURES. 


GRANT: See title CONVEYANCES. 


GRO6S. The phrase “in gross” means 
standing separate from any corporeal here- 
ditament. 

See title INcORPOREAL HEREDITAMENTS. 


GROUND-RENT. A landlord, having 
Iand conveniently situated for building 
upon, not unfrequently lets it out to a 
builder at a trivial rent, fora period usually 
of ninety-nine years, upon the understand- 
ing that the builder-lessee shall, within a 
fixed time, erect upon it one or more mes- 
suages of a specified description. When 
these messuages are erected,the builder sub- 
lets them to occupants, who pay hima rent 
very considerably larger than what he him- 
s- If pays to the ground landlord, being, in 
fact, a rent estimated to repay him with a 
profit within the ninety-nine years for his 
labour and outlay in erecting the messuages 
and taking a lease of the land from his own 
landlord. The builder’s rent, or that which 
he pays to the ground landlord, is called 
the ground-rent. Under the stat. 4 Geo. 2, 
c. 28, the ground landlord may distrain on 
the premises for this rent: so that it is quite 

ible. that the occupying tenant may 
ve to pay not only his own occupation 
rent but also the ground-rent, unless proper 
precautions have been taken. 
See also title Rents. 


GUARANTEE. Is a promise to answer 
for the debt, default, or miscarriage of an- 
other person, and for which that other per- 
son remains liable. It is usually a simple 
contract; and the agreement or memoran- 
dum expressing or evidencing it must be 
in writing bythe Statute of Frauds,and must 
contain all the materiul terms (Saunders v. 
Wakefield, 4 B. & Ald. 595), excepting that 
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GUARANTEE—continued. 

under the stat. 19 & 20 Vict. c. 97 (Mere. 
Law Am. Act, 1856), s. 3, the consideration 
need not appear in the writing. The 
guarantee may be either for one particular 
amount, or for any sum not exceeding that 
amount, or it may be a continuing guaran- 
tee, limited or unlimited in amount; e. g., 
when A. became bound to B. for any debt 
which C. might contract with him not ex- 
ceeding £100, the guarantee was held to 
be a continuing guarantee, and not extin- 
guished by one dealing between B. and C. 
to that amount (Merle v. Wells, 2 Camp. 
413): on the other hand, a bond entered 
into by A. and B. to the plaintiff to enable 
A. to carry on his trade. conditioned for the 
payment of all such sums not exceeding 
£3000 as should at any time thereafter be 
advanced by the plaintiff to A., was held 
not to be a continuing guarantee to the 
extent of £3000 for advances made at any 
time, but only a guarantee for advances 
once made to that amount. Kirby v. Marl- 
ag (Duke), 2 M. & 8. 18. 

also titles INDEMNITY ; PRINCIPAL 

AND SURETY. 


GUARDIAN. There were at one time 
a great many varieties of guardians of in- 
fants, of which the following enumeration 
comprises the principal — 

(1.) Guardians in chivalry, enduring 

until the age of twenty-one vears, 
but abolished by the stat. 12 Car. 2, 
c. 24; 

(2.) Guardians in socage, enduring until 
the age of fourteen years ; 

(8.) Guardians by custom, e.g., of gavel- 
kind lands, enduring communly 
till the age of fifteen years; 

(4.) Guardians by nature, enduring till 
the age of twenty-one years; and 
for nurture, enduring till the age 
of fourteen years. 

(5.) Guardians appointed by deed or will 
in virtue of the Act 12 Car. 2, 
c. 24, the most common species of 
guardian at the present day, and 
enduring till the age of twenty- 
one years; and 

(6.) Guardians appointed by the Court 
of Chancery (ez inquisitione), and 
enduring either for a icular 
purpose only, or generally till the 
age of twenty-one years; 

The guardian appointed under the stat. 
12 Car. 2, c. 24, is entitled both to the cus- 
tody of the person of the child, and to thut 
of the profits of his real and personal estate; 
and subject to the control of the Court of 
Chancery he regulates generally the en- 
tire conduct of the infant and the entire 
management of his estate. He cannot muke 
or take any profit thereout. 
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GUARDIAN—continued. 


The chief respects in which the Court of 
Chancery interferes between guardians and 
infants are the following :— 

(1.) To remove guardians, which it will 
only do for misconduct upon bill 
filed establishing a clear case 
against the guardian; 

(2.) To compel security from guardian: 

(3.) To compel the guardian to render 
proper accounts ; 

(4.) To appoint interim guardians in: he 
absence of the testamentary guir- 
dian ; 

(5.) To regulate the maintenance and 
education of the child ; 

(6.) To control his marriage; and, gene- 


rally, 

(7.) To control (without setting aside 
altogether) the authority of a ter- 
tamentary guardian (as of a purent 
himself.) 

See also title INFANTS. 


H. 


HABEAS CORPUS. This is a writ 
directed to the guoler, or other person 
huving the applicant in custody, requiring 
him to produce the body, i. e., person, of the 
applicant in Court before the judge on a 
day named therein. The right to a habeas 
corpus exists by the Common Law, and 
its availability only has been facilitated by 
particular statutes, principally the stat. 
31 Car. 2, c. 2 (Habeas Corpus Act) and 
56 Geo. 3, c. 100 (In re Besset, 6 Q. B. 481). 
But whether at Common Law or under 
statute, the writ does not issue as a matter 
of course upon application in the first in- 
stance, but must be grounded on an affi- 
davit, upon which the Court is to exercise 
a discretion in issuing it or not (Rez v. 
Hobhouse, 3 B. & A. 420). Where a witness 
is in custody, a habeas corpus ad testifican- 
dum is issued to bring him up as a witness 
(1 Arch. Pract. 355; 1 Dan. Ch. Pr. 805); 
and prior to the C. L. P. Act, 1852, s. 127, 
where the defendant was in cugtody at the 
suit of a third party, it was necessary for 
the plaintiff to issue a habeas corpus ad 
satisfaciendum to charge him in execution, 
but under that section a judge’s order made 
upon affidavit that judgment has been 
signed and is unsatisfied suffices. 1 Arch. 
Pract. 1209. 


HABEAS CORPUS JURATORUM. This 
was a writ commanding the sheriff to bring 
up the persons of jurors, and if need were, 
to distrain them of their lands and goods, 
in order to ensure or compel their atten- 
dance in Court on the day of trial of a 
cause. The writ was abolished by the 
C. L. P. Act, 1852, s. 104. 
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HABENDUM. Is that part of an inden- 
ture expressed in the words “ To have,” 
and which are usually followed by the 
words “To hold” (called the tenendum). 
The phrase “to have and to hold,” being 
as a general rule introductory to the de- 
claration of the uses to, for, or upon which 
the lands are granted,—Its office is only to 
limit the certainty of the estate granted ; 
therefore no person can take an immediate 
estate by the habendum of a deed when he 
is not named in the premises; for it is in 
the premises of a deed that the thing is 
really granted. 4 Cru. Dig. 272. 


HABERE FACIAS POSSESSIONEM. 
When a plaintiff recovered in a real or 
mixed action (both of which forms of 
action, with the exception of ejectment, 
have been exploded since 1834), he was 
awarded a writ for the purpose of putting 
him in possession of the real or personal 
property recovered; the writ was called an 
habere facias possessionem in the case of a 
chattel interest, and habere facias seisinam 
in the case of a freehold interest. And at 
the present day a writ of habere facias 
possessionem is the process commonly re- 
sorted to by the suecessful party in an 
action of ejectment, for the purpose of 
being placed by the sheriff in the actual 
possession of the land recovered. 

See title EyzEcTMENT. 


HACKNEY-CARRIAGES, The laws re- 
lating to these coaches and cabs within the 
metropolis are regulated by the stats, 1 & 2 
Will. 4, c. 22, 1 & 2 Vict. c. 79, and 17& 18 
Vict. o. 86. They are properly carriages 
plying for hire off a stand. The driver is 
liable for negligently losing the luggage 
of a customer. Ross v. Hill, 2 C. B. 877. 


HÆRETICO COMBURENDO. The stat. 
de hxretico comburendo (2 Hen. 4, c. 15), 
was the first penal law enacted against 
heresy, and imposed the penalty of death 
by burning upon all heretics who relapsed 
or who refused to abjure their opinions, 
It was repealed by the stat. 29 Car. 2, c. 9, 
which however abolished the penalty of 
death only, and left the ecclesiastical juris- 
diction for the repression of atheism and 
false religion otherwise unaffected. 

See title ToLERATION. 


HALF-BLOOD. Are children and other 
persons related to each other through one 
parent only, whether through the father 
only, or through the mother only. They 
were until 1833 excluded from all right of 
succession to lands, but were admitted b 
a stat. in that year (3 & 4 Will. 4, c. 106). 
For the place which they occupy, see title 
DESCENTS. 
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HANAPER. This is an office con- 
nected with the Court of Chancery ; writs, 
with the returns thereto, were kept in the 
hamper, or hanaper, in all cases in which 
the question was one affecting the subject 
only; writs (with the returns thereto), in 
which the Crown had an interest mediate 


or immediate being kept in the petty bag, 
which phrase is accordingly used in con- 
tradistinction to the hanaper. Both the 


Hanaper Office and the Petty Bag Office 
belong to the Common Law side of the 
Court of Chancery. 


HANDWRITING. The proof of hand- 
writing is in general by resemblance, and 
is effected in either or any of the following 
three ways, namely: 

(I.) Ex visu scriptionis, i. e., by the 
comparison of the disputed writing by a 
witness who has seen the party in the act 
of writing ; 

(2.) Ex scriptis olim visis, i.e., by the 
like comparison by a witness who has hud 
frequent correspondence with the party, 
or otherwise frequently seen writings of his. 

(3.) Ex scripto nunc viso, i. e., by the like 
comparison by a witness who is an expert 
in characters or letters, and their pecu- 
liarities of formation. 

The third sub-variety was not admis- 
sible by the Common Law, but was first 
made so by the C. L. P. Act, 1854 (17 & 18 
Vict. c. 125, s. 27). 

See also title EVIDENCE. 


HARBOURS: See title Sarrprmva Law. 


HAWKERS. The stat. 50 Geo. 3, c. 41, 
s. 6, enumerates hawkers, pedlars, petty 
chapmen, and every other trading person 
or persons going from town to town or to 
other men’s houses, and travelling either 
on foot, or with horse or horses, or other- 
wise, carrying to sell, or exposing to sale, 
any goods, wares, or merchandise, as tho 
persons who must take out a licence within 
the meaning of that Act; but no wholesale 
trader or his servant or agent is to be 
deemed a hawker: nor are coal agents 
who carry about and sell by retail coals in 
carts within the intention of the Act. Any 
person offending against the Act incurs a 
penalty not exceeding £40 ; but under the 
stat. 23 & 24 Vict. c. 111, the Commis- 
sioners of Inland Revenue may remit the 
penalty, notwithstanding the same, or some 
portion of it, may be payable to some other 
party than the Crown. 


HEAD-BOROUGH. This was the name 
of the officer who was at the head of a 
frankpledge, and who was the chief of the 
ten pledges (whence called chief-pledge) in 
a decennary. His pine coadjutors were 
called Hand-Boroughs. His modern equi- 


HEAD-BOROUGH— continued. 


valent appears to be the head constable of 
a borough. 
See also title PoLICE. 


HEALTH, PUBLIC, Is secured by a 
variety of statutes, principally by the 
Public Health Act, 1818 (11 & 12 Vict. 
c. 63), the Local Government Act, 1858, 
and the Acts amending same. Under 
these statutes large powers are given to 
the local authorities for removing nuisances, 
regulating burials, checking the sale of 
injurious food or drink, and otherwise 
preventing disease. 


HEARSAY: See title EVIDENCE. 
HEARTH-MONEY: See title TAXATION. 


HEDGE-BOTE. This phrase denotes 
the allowance of wood for the ropair of 
hedges (sometimes called hays, whence 
hay-bote) made to a tenant for life, or other 
tenant with a limited interest. 

See title Esrovers. 


HEIR. As defined by Blackstone, the 
heir is one “ upon whom the law casts the 
estate immediately on the death of his 
ancestor ;” whence also it is said that the 
heir cannot disclaim the estate of his 
ancestor (see title DISCLAIMER). It is a 
maxim of the English Law that God and 
not man maketh an heir (Solus Deus here- 
dem facere potest, non homo); and again it 
isa maxim of the Roman Law that the law 
and not the prætor makes an heir (Prætor 
hzredem facere non potest, lex facere potest). 
The two maxims are, however, very differ- 
ent in what they denote, the maxim of the 
Roman Law merely pointing at the differ- 
ence between the hæres and the bonorum 


possessor (or, roughly speaking, the legal 


and the equitable owner), and not implying 
that a testator could not (for in fact he 
always could) constitute his own heir, 
whereas the maxim of the English Law, on 
the other hand, points at the difference be- 
tween an heir and a devisee, and seeks to 
denote (with a certain feeling of piety that 
is characteristic of the early law) the in- 
ability of any one to determine for himself 
amidst the multitude of chances who shall 
be the successor to his real estate if left to 
descend in due course of law. The popular 
use of the term heir is a mistake for devisee. 
An heir can only be determined upon the 
decease of the ancestor (Nemo est hæres 
viventis), and he is the heir whom the 
canons of descent demonstrate when ap- 
plied at the date of such decease. See 
title DESCENT. 

The following are various uses of the 
word heir in combination with other 
words: 

(I.) Heir-Apparent.— Is he who, if l. e 
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HEIR—continued. 
survive his ancestor, must certainly be his 
heir and succeed him, e.g., the eldest son in 
the lifetime of his father. 


(2.) Heir-Presumptive.— Is he who, if the | 


ancestor were immediately to die, would 
succeed, but whose right of succession may 
be defeated by some event other than his 
own death before the ancestor. 

(3.) Customary Heir.— Is he who is heir 
according to any custom, such as that of 
Borough English, or, in the case of Copy- 
hold lands, upon the death of his ancestor. 

The hæres of Roman Law is more like the 
executor than the heir of English Law, 
being both constituted by the appointment 
of the testator, and taking in general a 
bare legal estate, which he holds in trust 
to pass down to or distribute among another 
or others. 


HEIR-LOOMS. Such personal chattels 
as go to the heir along with the inheritance, 
as being a loom, limb, or member, i. e., part 
thereof. They are properly ancient portraits 
of former owners, coats of arms, paintings, 
and such like; and are to be distinguished 
from another class of personal chattels, often 
but improperly called heir-looms, which, as 
being fixed to the inheritance in such a 
manner as does not admit of their severance 
from it without damaging the inheritance, 
go to the heir of the deceased and not to 
the executor (see title Frxtures). A bill in 
equity will lie for the specific delivery up 
of heir-looms to the owner of the inheritance. 
Pusey v. Pusey, 1 Wh. & Tud. L. C. 735. 


HERBAGE. The liberty which one man 
hath in or over another man’s ground, e. g., 
his forest, to feed his cattle therein. 

See title Common. 


HEREDITAMENT. Is the general name 
for lands or houses; it may be either a 
corporeal hereditament, an incorporeul here- 
ditament, or a purely incorporeal heredita- 
ment; all which three titles see. 


HERESY. Is defined in 1 Hawk. P. C. 
c. 2, as being the offence of holding a false 
opinion repugnant to some point of doctrine 
clearly revealed in the Scriptures, and 
either absolutely essential to a man’s salva- 
tion or of essential importance in the 
Christian faith. The penalty for the offence, 
which in the case of lay persons has gone 
entirely into desuetude, used to be either 
death (see title HÆRETIOO CUMBURENDO), or 
excommunication, or other ecclesiastical 


penalty. 


HERIOT. The best beast (whether a 
horse, ox, or cow) which by the custom of 
most manors is due to the lord upon the 
death of his copyhold tenant. Heriots 
are usually divided into two sorts, heriot- 
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service and heriot-custom; the former are 
such as are due upon a special reservation 
in a grant or lease of lands, and therefore 
amount to little more than a mere rent; 
the latter arise upon no special reservation 
whatever, but depend solely upon imme- 
morial usage and custom. In some manors 
it is the best chattel, under which term a 
jewel or piece of plate is included; but it 
is always a personal chattel, which imme- 
diately on the death of the tenant being 
ascertained by the option of the lord, be- 
comes vested in him as his property, and is 
no charge on the lands, but merely on 
the goods and chattels of the tenant. 1 
Cruise, 323. 


HIDAGE. By some it is said to signify 
an extraordinary tax payable to the king 
upon every hide of land; by others it is 
said to be an exemption from that tax. 
Les Termes de la Ley. 


HIGH COMMISSION. The Act of Su- 
premacy, 1 Eliz. c. I, restored all ecclesias- 
tical jurisdiction to the Crown, and em- 

wered the Queen to execute the same 
jurisdiction by commissioners to be ap- 
pointed under the great seal, and the power 
of the commissioners, when appointed, was 
made to extend to all heresies, schisms, 
abuses, and offences whatsoever which fell 
under the cognisance of the spiritual au- 
thority. After various temporary commis- 
sions had been appointed under this Act, a 
more permanent commission was appointed 
under it in 1583, during the primacy of 
Archbishop Whitgift. This last-mentioned 
commission was the Court of High Commis- 
sion, commonly so called. It consisted of 
forty-four commissioners, twelve of whom 
were bishops, other twelve of them privy 
councillors, and the rest either clergymen 
or laymen, all which commissioners were 
directed and empowered by jury or by wit- 
nesses, or by other means of trial, to inquire 
into all offences or misdemeanours against 
or contrary to the Acts of Supremacy (1 Eliz. 
c. I), and Uniformity (1 Eliz. o. 2), includ- 
ing thereunder the cognisance of all he- 
retical opinions, seditious books, contempta, 
conspiracies, false rumours, slanders, &.; 
also, incests, adulteries, and the like; also, 
absence from church, &c. And any three 
of the commissioners, of whom one was to 
be a bishop, were empowered to examine 
suspected persons on oath and to punish 
the refractory by spiritual censures, fines, 
or imprisonments, at their discretion, with 
power also to amend the statutes of schools, 
colleges, &c. 

The procedure of the Court was wholly 
founded on the Canon Law, and the ac- 
cused was subjected toa series of interroga- 
tories of an exhaustive and searching cha- 
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racter, which he was compelled to answer 
on oath (called the oath ez officio) without 
evasion, not being allowed the benefit of 
the Common Law maxim, that no one is 
bound to criminate himself. 

This Court met with the same fate, in 
the same ycar, from the same causes, and 
by the same Parliament, as the Court of 
Star Chamber. See that title. 


HIGHWAY. This is a public way open 
to all the king’s subjects, and leading be- 
tween two public termini ( Young v. Cuth- 
bertson, 1 Macq. H. L. 455). The soil of 
the road is in the freeholders adjoining 
(Cooke v. Green, 11 Price, 736). A highway 
may be created either by Act of Parliament 
Sire v. Greenwood, 8 Price, 535), or by 

edication of the freeholder to the public, 
which dedication must be absolute (Rez v. 
Leake, 2 N. 7 M. e it is a 
mere licence (Stafford (Marquis) v. Coyney, 
7 B. & CO. 257). 1 The dedication 
must be in perpetuity (Dawes v. Hawkins, 
8 C. B. (N. S.) 848). Such a dedication may 
be presumed from long enjoyment (Poole v. 
Huskinson, 11 M. & W. 827); and it is not 
material to inquire who the precise dedi- 
cating owner was (Rer v. East Mark 
Tything, 11 Q. B. 877). If the owner wants 
to exclude the presumption of a dedication, 
while at the same time he wishes to let the 
public pass over it, he should do some act 
to shew that he gives a licence only; the 
common course is to shut the way up one 
day in the year (British Museum (Trustees) 
v. Finnis, 5 C. & P. 460). Where the parish 
ae a public way, which becomes such 
by dedication, it is liable to repair the same, 
even at Common Law (Rez v. Leake, 2 N. 
& M. 583); and for stututory regulations as 
to such adoption, see 5 & 6 Will. 4, c. 50 
(Highway Act, 1835). A remedy lies by 
action or indictment for the obstruction of 
3 Dovaston v. Payne, 2 Sm. L. O. 


HOLDING OVER. This is the phrase 
commonly used to denote that a tenant re- 
maius in possession of lands or houses after 
the determination of his term therein. 
Thus, a tenant by sufferance is one who 
has come in by right and who holds over 
by wrong. And by the Common Law, a 
husband who has been in possession during 
the coverture in right of his wife, and who 
afterwards (not having qualified by the 
birth of a child or otherwise to hold over 
as tenant by the curtesy) holds over, was 
also a tenant by sufferance, but for his 
more y ejection by the next successor 
in right he is made a trespasser by the 
stat. 6 Anne, c. 18, s. 5. 

HOMAGE. This was an incident of 
feudalism, and was so called because the 
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tenant thereby acknowledged his tenure as 
that of the lord’s man or vassal (devenio 
homo vester). It is to be distinguished 
from fealty, another incident of feudalism, 
and which consisted in the solemn oath of 
fidelity made by the vassal to the lord, 
whereas homage was merely an acknow- 
ledgment of tenure. If the homage was 
intended to include fealty it was called 
liege homage, but otherwise it was called 
gs one 
The word homage, or homagtum, is also 
a noun of multitude, and denoted the jury 
of copyholders who made presentment to 
the lord or his steward of all matters af- 
fecting the lands of the manor which had 
been transacted out of Court. Such pre- 
sentment has, however, ceased to be re- 
uired in the great majority of cases since 
e Act 4 & 5 Vict. c. 35. 


HOMICIDE is literally the killing of a 
human being. It is of the following va- 
rieties :— 

(a.) Felonious homicide, and being 

either murder or manslaughter 
(see these two titles) ; 

(b.) Excusable homicide,—as where it 
occurs by misadventure, or 
through ignorance, or from ne- 
cessity; and 

(c.) Justiflable homicide, — as where a 
sheriff executes, or causes to be 
executed, a criminal in strict con- 
formity to his sentence; or where 
@ policeman kills a person who 
resists capture: or where another 
person commits the act in self- 
defence; or (in the case of a 
woman) in defence of her chastity. 


HOMINE REPLEGIANDO. This wasa 
writ which lay to replevy a man out of 
prison, or out of the custody of any private 
person, in the same manner that chattels 
taken in distress may be replevied. It was 
necessary to give security to the sheriff that 
the man should be forthcoming to answer 
any ch against him. In Somersett's 
Case (20 St. Tr. 1), it is stated by Mr. Har- 
greaves in argument that this writ was 
one (the writ de nativo habendo being the 
other) of the only two writs provided by 
ar for the master’s reclaiming a runaway 
villein. 


HONOUR. The seigniory of a lord para- 
mount was 80 called, while the seigniory of 
a mesne lord was simply called a seigniory. 


HORSES. A person who hires a horse 
is bound (in the absence of express agree- 
ment to the con ) to provide it with 
sufficient food during his use of it (Hand- 
ford v. Palmer, 5 Moo. 74); he must also 
use it in a careful manner, and ut drive 
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it when visibly exhausted (Bray v. Mayne, 
Gow. 1). A livery stable-keeper has a lien 
for his keep and exercise of a horse (Bevan 
v. Waters, 3 C. & P. 520); and other stable 
keepers may, by special agreement, acquire 
a similar lien ( Wallace v. Woodgate, 1 C. & 
P. 575). Horses standing at livery are 
liable to be distrained for rent (Parsons v. 
5 4 C. B. 545). The stats. 2 & 3 Ph. 
& M. c. 7, and 31 Eliz. c. 12, regulate the 
sale of horses, which must be in fairs or 
markets: and horses so sold, although 
stolen, become the property of the pur- 
chaser; but the owner of a stolen horse 80 
sold may redeem it upon payment of the 
price given, 31 Eliz, o. 12, 8.4. As to the 
sale of horses with a warranty, see title 
WARRANTY, 


HOTCHPOT. This word is the English 
equivalent for the Latin collatio. It denotes 
that of two or more persons jointly entitled 
to share equally in the distribution of pro- 
perty, whether real or personal, any one of 
them who has received part of his or her 
share previously to the period of the ulti- 
mate distribution must bring into the com- 
mon property the part so received before he 
or she is entitled to share in the general 
distribution. Thus, if the owner of fifty 
acres has two daughters, and gives one of 
such daughters twenty acres upon her 
marriage, and afterwards dies intestate, 
leaving the two daughters his co-heiresses 
the daughter who ‘had already received 
part shall bring that part into hotchpot, 
and then take her half share of the original 
fifty acres, or refusing so to do, shall leave 
all the remaining thirty acres to her sister. 
A hotchpot clause is also usual in wills and 
marriage settlements. 


_HOUSE-BOTE. This word denotes the 
right of the tenant for life, or other tenant 
hth ig ay interest, to take wood or 

imber for the necessary repair of houses, 

&c., part of the lands in tenancy. 

See title ESTOVERS. 


HOUSE-BREAKING : See Burauaky. 


HOUSE OF LORDS, JURISDICTION 
OF. The House of Lords, having been 
originally interchangeable with the Aula 
Regis, was possessed of a twofold jurisdic- 
tion, namely, 

(1.) An original jurisdiction ; and 

(2.) An appellate jurisdiction. 

This twofold jurisdiction appears from vari- 
ous causes to have fallen in early times into 
comparative disuse. (1.) The disuse of the 
original jurisdiction is accounted for by the 
circumstance that the Aula Regis had been 
divided into, firstly, committees, and se- 
condly, permanent Courts, appropriatin 

to themselves the cognisance of specia 
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HOUSE OF LORDS, JURISDICTION OF 
—continued. 

matters; namely, the Court of Exchequer 
for matters of revenue affecting the Crown ; 
the Court of Common Pleas for matters 
chiefly of a freehold nature between subject 
and sage a ster of Queen’s Bench 
originally for the residuary jurisdiction of 
the Aula Regis, but latterly for a definite 
but more or less general portion of that 
jurisdiction ; and the Court of Chancery for 
matters of grace. (2.) The disuse of the 
appellate jurisdiction is accounted for partly 
by the competency of the jurisdiction of 
the Courts having original jurisdiction, and 
more especially by the wide powers of the 
Court of Chancery, which gave redress in 
most cases of hardship at Common Law, and 
partly by the circumstance that the Coun- 
cil or Star Chamber exercised, although 
illegally, a control over verdicts ; and partly 
also, and perhape chiefly, by the circam- 
stance that the Court of Exchequer Cham- 
ber was established by 31 Edw. 3, st. 1, c. 12, 
as a Court of Appeal from the Courts of 
Exchequer and Common Pleas, becoming 
also A of Appeal from the Court of 
Queen's Bench in virtue of the stat. 27 Eliz. 
c. 8. Certain it is, at all events, that after 
the beginning of the fifteenth cen the 
appa jurisdiction of the House of Lords 
did fall into disuse, and that it continued 
in disuse till about the Restoration in 1660, 
when the jurisdiction of the House of Lords, 
as well in its original as in its -i gaa 
branch, was attempted to be restor 

Thus (1.) With reference to their original 
jurisdiction,—The Lords did not at the Re- 
storation period hesitate on petition (a) to 
stay waste on the estates of private 
sons; (b) to secure the tithes of church liv- 
ings during vacancies; or generally (o) to 
interfere in freehold matters affecting a 
member of their own House. But these 
pretensions were always ob;vted to by 
the Commons as an unlawful interference 
with the ordinary tribunals, and were finally 
given up in the case, or as a consequence 
of the case, of Skinner v. East India Com- 
pany in the reign of Charles II. The plain- 
tiff in that case had petitioned the King for 
redress and restitution in reapect of certain 


losses sustained by him at the hands of the 


East India Company’s agents, they having 
plundered his property, taken away his 
ships, and dis him of an island 
which he had purchased froma native Indian 
prince. The King transmitted the petition 
to the House of Lords, and the Lords called 
upon the East India Company, through 
their chairman, Sir Samuel Barnardiston 

who was an M. P.) to put in their answer to 

kinner's complaint, The Company pleaded 
in bar to the jurisdiction ; but that plea was 
overruled, and eventually judgment was 
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iven for Skinner with £5000 damages. The 

mpany having in the meantime brought 
the proceedings in the House of Lords to 
the attention of the Commons, prayed the 
latter body to interfere and assume juris- 
diction in the matter, Barnardiston being a 
member of their House. The Commons at 
once took cognisance of their complaint ; 
and the Lords objecting to this unwarranted 
5 of jurisdiotion on their part, 
sev conferences followed between the 
two Houses. These conferences proving 
ineffectual, the Lords and Commons re- 
taliated on each other, the Commons voting 
Skinner into custody for a breach of privi- 
lege, and the Lords committing Barnardis- 
ton for the like cause. Subsequently, the 
Lords released Barnardiston, but the Com- 
mons persisting in the dispute, passed a bill 
vacating all the proceedings in the Lords 
against Barnardiston. The King ultimately 
quieted the dispute by recommending an 
erasure of l proceedings from the journals 
of the two Houses; and the Lords have 
never from that time made any pretensions 
to an original jurisdiction. 

(2.) With reference to their appellate 
jurisdiction,—The Lords, in the opinion of 
Sir M. Hale, never exercised any such juris- 
diction in matters coming from Courts of 
Equity until the reign of Charles I., or more 
probably the Restoration in 1660; but in 
matters coming from the Courts of Com- 
mon Law, the Lords from a very early time 
exercised an appellate jurisdiction upon 
writs of error under commission issuing 
under the Great Seal. This appellato juris- 
diction in both of these its branches, was 
equaliy reasonable and proper; but upon 
its attempted revival after the Restoration 
in 1660, it was resisted by the Commons, 
principally (it appears) upon the score of 
privilege, and not upon any more general 
grounds, Thus, in 1675, in the case of 
Shirley v. Sir John Fagg, the defendant 
being a member of the Commons’ House, 
the plaintiff brought an appeal to the House 
of Lords from the Courts o Equity; where- 
upon the Commons apprehended the coun- 
sel engaged in the case and imprisoned 
them in the Tower; and although the 
Lords sent their usher to the Tower to 
deliver them, they remained in custody for 
some time longer, the Lieutenant of the 
Tower refusing to release them without a 
warrant from the Commons. The King, 
with a view to staying this dispute between 
the two Houses, prorogued Parliament for 
three months; but the dispute was revived 
upon the re-assembling of Parliament, and 
the King thereupon again prorogued Par- 
liament, on the latter occasion for eighteen 
months. Shirley’s appeal never came on 
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again, but the Lords insisted upon their 
right to an appellate jurisdiction, and have 
ever since exercised that jurisdiction, al- 
though the Commons upon the re-assem- 
bling of Parliament passed some [intem- 
perate] resolutions to the effect that there 
lay no appeal to the House of Lords from 
Courts o uity, and that to assist in any 
such was to betray the rights and liberties 
of the subject. The appellate jurisdiction 
in Common Law matters seems not to have 
been questioned either after or before the 
Restoration. 


HUE AND CRY. This phrase denotes 
the [old} process provided by the Common 
Law for tho pursuit of felons, and which 
the sheriff, semble, may still put in force. 
But the modern facilities and provisions 
for arrest have now, as a A rule, ex- 
cluded the necessity for it. 


HUNDRED COURT. A Hundred Court 


HUNDREDOBS. is much the same 
as a Court Baron, only that it is larger, and 
is held for the inhabitants of a particular 
hundred instead of a manor; it resembles a 
Court Baron in not being a Court of Record, 
and in the free suitors being the judges, 
and the steward the registrar. Hundredors 
are persons empanelled or fit to be em- 
panelled on a jury upon a controversy 
arising within the hundred where the land 
in question lies. The word hundredor” 
also sometimes signifies he who has the 
jurisdiction of a hundred and holds the 

undred Court; and sometimes it is used 
for the bailiff of a hundred. Cromp. Juris. 
217. 


HUSBAND AND WIFE. This relation, 
which was anciently called that of Baron 
and Feme, is fertile in legal consequences, 
as well in the rights which it confers as in 
the liabilities which it imposes upon either 
party to the relation. | 

Firstly, The rights of the husband; and 
hereunder firstly, in the real estate of the 
wife; and 5 in her personal estate. 

(I.) In the real estate of the wife, the 
husband takes the following rights :— 

(a.) The entire rents and profits arising 
during the coverture; and if he 
survive the wife, and has had 
issue by her capable of inheriting, 

G.) An estate for the residue of his 
life. See title Curresy. 

But with respect to marriages which are 
solemnised after the 9th of August, 1870, 
and real estate coming to the wife after- 
wards, during the coverture, the wife takes 
the entire rents and profits thereof inde- 
pendently of her husband (see title Sera- 
RATE ESTATE); and the seats is lett 
2 
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only his curtesy estate. (M. W. P. Act, 
1870. 
(2 In the personal estate of the wife, 
the husband has the following rights :— 
(a.) All that part of her personal estate 
that is in possession, or which 
(being chattels personal) he re- 
duces into possession or (but only 
if chattels real) alienates during 
the coverture; and if he survive 
the wife, i 

(b.) All that other part of her estate which, 
as being either choses in action 
not reduced into possession or 
chattels real not alienated during 
the coverture, go to him as her 
administrator. 

But under the M. W. P. Act, 1870 (33 & 
84 Vict. c. 93), the wages and earnings of 
married women from any employment, oc- 
cupation, or trade, or from the exercise of 
ay PONY artistic, or scientific skill are 
to be their own separate estate, as are also 
all investments thereof, and all deposits in 
savings banks; and further, all personal 
property coming to married women under 
an intestacy, and all personal property not 
exceeding £200 coming to them under a 
will, are to be their own property; and 
married women may effect policies of life 
insurance either on their own or their hus- 
band’s lives, and such policies are to form 
part of their own separate estate. 

Moreover, in respect of the before-men- 
tioned rights of the husband as well in the 
real as in the personal estate of the wife, 
the same are subject to the rule or practice 
of Equity, called The Wife's Equity to a 
Settlement” (see title Equrry To SETTLE- 
MENT), whereby the Court of Chancery in 
certain cases, and almost, indeed, in the 
invariable case, sets apart for the wife a 

roportion of her estate previously to the 
husband's obtaining the possession thereof. 

Secondly, The rights of the wife, and 
hereunder. Firstly, In the real estate of 
her husband; and, secondly, in his per- 
sonal estate. 

(1.) In the real estate of the husband. 
If the marriage was solemnised before the 
Ist of January, 1834, and the wife sur- 
vives her husband, she is entitled for the 
residue of her life as dowress to one-third 
part of all the lands of which her hus- 

d was at any time during the coverture 
solely seised for an estate of inheritance 
(see title Down); and if the marriage was 
solemnised after the Ist of January, 1834, 
she is entitled for the residue of her life, 
as dowress, to one-third part of the lands 
of inheritance remaining to the husband 
undisposed of by him, either by doed or will, 
and whether he was legally seised, or only 
equitably possessed, of the same lands dur- 
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HUSBAND AND ‘WIFE—continued. 
ing the coverture. But whereas formerly 
her right of dower, after it had once at- 
tached, was indefeusible by any adverse 
disposition, much less by any adverse de- 
claration of the husband, the right in the 
case of marriages solemnised since the lst 
of January, 1834, is defeasible by disposi- 
tion, and even by declaration of the husband 
to the contrary, made or contained by or in 
any deed or will of his. See Down Act. 

Thirdly, The liabilities of the husband. 
In respect of his wife, the husband incurs 
the following liabilities. He is liable to 
pay all his wife’s debts contracted before 
the marriage, and to provide her with the 
necessaries of life during the marriage, 
whether she is living with him, or (from 
no fault of her own) separate from him. 
He is algo liable on all the contracts of his 
wife entered into by her with regard to 
necessaries, and (upon proof of his assent 
thereto) with re also to non-necessaries, 
being articles of a luxurious and apo 
sive kind. However, under the M. W. P. 
Act, 1870, when the marriage has taken 
pce after the 9th of August, 1870, the 

usband is not to be liable for the debts 
of the wife contracted before marriage, but 
the wife’s own separate estate (if any) is 
to be liable for the same; but under the 
M. W. P. Amendment Act, 1874, the hus- 
band is again subjected to liability for 
these debts of his wife, but to a limited 
ee only; see 87 & 38 Vict. o. 50, ss. 
—5. 

Fourthly, The liabiltties of che wife. In 
N of her husband, the m 555 for- 
merly to incur no uni lability at 
all, but only the duties of obedience "anil 
chastity. But under the M. W. P. Act, 
1870, when her husband becomes charge- 
able to the parish, she is liable to an order 
under the Poor Law Amendment Act, 1868, 
s. 83, charging her to contribute to the 
maintenance of her husband; and she is 
also liable for the maintenance of her 
children, as a widow was by law already 
chargeable therewith. Moreover, under 
the M. W. P. Amendment Act, 1874, 
supra, she is rendered liable, jointly with 
her husband, for her own debts contracted 
before the marriage. 

See also titles Coxaud AL Riasxrs; 


MARRIAGE SETTLEMENTS, &c. 


HYPOTHECA. This was a term of the 
Roman law, and denoted a pledge or mort- 
gage. As distinguished from the term 
pignus in the same law, it denoted a mort- 
gage whether of lands or of goods in which 
the subject in pledge remained in the pos- 
session of the mortgagor or debtor, whereas 
in the pignus the mortgagee or creditor 


was in the possession. Such an hypotheca 
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HYPOTHECA—continued. 
might be either express or implied: (l.) 
Express, where the parties upon the occa- 
sion of a loan enter into an express agree- 
ment to that effect; or (2.) Implied, as, 
e.g., in the case of the stock and utensils of 
a farmer (colonus), which were subject to 
the landlord’s right as a oreditor for rent ; 
whence the Scotch law of hypothec. 

The word has suggested the term hypo- 
thecate, as used in the mercantile and 
maritime law of Englund. Thus, under 
the Factors Act (see that title), goods are 
frequently said to be hypothecated ; and a 
captain is said to have a right to hypothe- 
cate his vessel for necessary repairs. See 
Kay’s Law of Shipmasters and 8 

See also next title. 


HYPOTHEQUE. In French Law is the 
mortgage of real property in English Law, 
and is a real charge, following the property 
into whosesoever hands it comes. Such a 
charge may be either (1) Légale; or (2) 
Judiciaire; or (3) Conventionnelle. It is 
legale, as in the case of the charge which 
the state has over the lands of its accoun- 
tants, or which a married woman has over 
those of her husband ; it is judiciaire, when 
it is the result of the judgment of a Court 
of Justice; and it is conventionnelle, when 
it is the result of an agreement (which 
must be express) of the parties. 


I. 


IDEM SONANTIA. Where two words 
(asually surnames) sound the sume, al- 
though spelt differently. In criminal in- 
dictments a mistake in spelling the sur- 
name is immaterial, so long as the sound 
is the same, and there is no mistake as to 
the party, e. g., Segrave for Seagrave. Wil- 
liams v. Ogle, 2 Str. 889. 


IDENTITY. T conveyances of land it 
is to identify the property sold 
with that described by the reals in the 
title-deeds. This is usually done by a 
comparison of all maps and the successive 
descriptions in the successive deeds, coupled 
with a declaration of identity by some old 
credible person. And in actions and suits 
it is often necessary to estublish the iden- 
tity of parties and of deponents; but such 
evidence need not be strict, as the similarity 
of name throws the onus of disproving the 
identity on the party affirming the nega- 
tive. An affidavit of identity is also re- 
quired of the names in certificates of births, 
baptisms, 1 8 15 and burials; otherwise 


the question of identity is for the jury to 
ee Hubbard v. Lees, L. R. 1 Ex. 
55. 


IGNORAMUS (We are ignorant). For- 
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IGHORAMUS— continued. 

merly the d jury used to write this 
word on bills of indictment when, after 
having heard the evidence, they thought 
the accusation against the prisoner was 
groundless, intimating that, though the 
facta might possibly be true, the truth did 
not appear to them ; but now they usually 
write in English the words “not a true 
bill,” or “not found,” if that is their ver- 
diet: whereupon the party is forthwith dis- 
charged ; aiid tlie jury are iu so doing said 
to ignore or throw out the bill. A notable 
instance of the finding an tgnoramus was 
the Earl of Shaftesbury’s Case, 8 St. Tr. 
759, temp. Charles II. 


IMMEUBLES. These are, in French 
Law, the immoveables of English Law. 
Things are immeubles from any one of three 
causes: (I.) From their own nature, —e.g., 
lands and houses; (2.) From their desti- 
nation,—e.g., animals and instruments of 
agriculture when supplied by the laudlord ; 
or (3.) By the object to which they are 
annexed, e. g., easements. 


IMPANEL. Toimpanel ajury signifies 
the entering by the sheriff upon a piece of 
parchment termed a panel the names of 
the jurors who have been summoned to 
appear in Court on a certain day to form a 
jury of the country to hear such matters as 
may be brought before them. 


IMPARLANCE. An indulgence for- 
merly granted to a defendant to defer 
pleading to the action until a subsequent 
term. It is said that the reason of allowing 
imparlance was to give the plaintiff an 
opportunity of settling the matter amicably 
with the defendant without further prose- 
cuting his suit, a practice which is supposed 
to have originated from a religious prin- 
ciple founded on the text of Scripture, 
“ Agree with thine adversary quickly, 
whiles thou art in the way with him.”— 
Matt. v. 25. Since the 2 Will. 4, c. 39, in 
actions commenced by the process pre- 
scribed by that Act, these imparlances are 
abolished; and more recently, under r. 31 
T. T. 1853, no entry or continuance by way 
of imparlance or otherwise shall be made 
on any record or roll whatever, or in the 


pleadings. 
See also title CONTINUANCE. 
IMPLICATION. This word signifies 
something implied in law, though not 
formally expressed in words. 


The natural meaning of the word is also 
the technical one. Such implications are 
raised both in estates and in rights; e. g., 
prior to 1 Vict. c. 26, an estate tail by im- 
plication arose from words importing an 
indefinite failure of issue of the donee for 
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IMPLICATION—continued. 
life; and although that particular impli- 
cation is now expressly discontinued by 
statute, yet similar implications hold good 
in other matters; also, a subsequent ratifi- 
cation by A. of the contract of B. amounts 
in law by implication to a previous com- 
mand on the part of A. to B. tu enter into 
the contract. 


IMPOUND. The placing—.e., confin- 
ing—cattle, goods, or chattels taken under 
distress in a lawful pound, which may be 
either open or close. An open pound is 
any place in which the owner of the cattle 
may give them to eat and drink without 
trespass, and by the Common Law he was 
in fact bound to do so at his own peril. A 

und close is some private place, selected 

y the impounder, where the owner has no 
right to enter to them, but the impounder 
must sustain them, and that without any 
allowance forit. But now, by 12 & 18 Vict. 
c. 92, it is enacted that every person who 
shall impound or confine any animal in any 
common pound or inclosed place shall pro- 
vide it with food and water; and by the 
17 & 18 Vict. o. 60, it is further enacted 
that the impounder may, in the manner 
directed by the Act, sell the cattle im- 
pounded, or any of them, openly in the 
public market, and apply the produce of 
the sale in discharge of the expenses of 
food and nourishment, rendering the over- 

plus (if any) to the owner of the cattle. 
Ses also titles Pounp ; Pounp-Breacg ; 

and POUND-KEEPER. 


IMPRISONMENT FOR DEBT. By the 
stat. 32 & 33 Vict. c. 62 (The Debtors’ 
Act, 1869), s. 4, it is enacted that no person 
shall, after the Ist of January, 1870, be 
arrested or imprisoned for making default 
in payment of a sum of money, with the 
following exceptions :— 

(1.) Persons making default in the pay- 

ment of a penalty, not being a 
penalty in respect of any cun- 


tract ; 

(2.) Persons making default in the pay- 
ment of any sum recoverable sum- 
marily before a justice of the 


peace ; 

(3.) Persons being trustees or quasi trus- 
tees making default in the pay- 
ment of a sum in their possession 
or under their control, after they 
were ordered by a Court of Equity 
to pay the same; 

(4.) Persons being attorneys or solicitors 
making default in the payment of 
costs ordered to be paid for mis- 
conduct, or in the payment of a 
sum of money ordered to be paid 
by them as officers of the Court ; 

(5.) Persons being bankrupts or liqui- 
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IMPRISONMENT FOR DEBT—contd. 
dating or compounding debtors, 
making default in the payment of 
any portion of a salary ordered by 
any Court of Bankruptcy to be 

id; and 

(6.) Persons making default in the pay- 
ment of sums in respect of the 
payment of which orders are in 
the Debtors Act, 1869, authorized 
to be made, being pire!) a 
debt or the instalment of any debt 
due from such parsons in pur- 
guance of any order or judgment 
of the Court which inflicts the 
imprisonment; 8. 5. 


IMPROPRIATE RECTOR. Commonly 
signifies a lay rector as opposed to a spiri- 
tual rector, just as impropriate tithes are 
tithes in the hands A a lay ee as oP- 
posed to appropriate tithes, which are tithes 
in the hands ef a spiritual owner. 

See titles ImprorriaTion ; TITHEs. 


IMPROPRIATION. The annexing of 
an ecclesiastical benefice to the use of a 
lay person, whether individual or corpo- 
rate, in the same way as appropriation is 
the annexing of any such benefice to the 
proper and perpetual use of some spiritual 
corporation, whether sole or aggregate, to 
enjoy for ever. F F f 

e origin of appropriations is com- 
monly attributed to the licy of the 
monastic orders, and is explained in this 
manner : At the first establishment of the 
parochial clergy, the tithes of the parish 
were distributed in four parts—one part 
being assigned to the bishop, one other 
part for the maintenance of the fabric of 
the church, a third part for the support 
and relief of the poor, and the remaining 
fourth part for the support of the incum- 
bent. The bishops having afterwards 
received ample endowment from other 
sources, the tithes were freed of their lia- 
bility in that respect ; and the monasteries 

ually obtaining possession of the 
tithes, by t or otherwise, retained the 
entirety of them to their own use, subject 
oy 5 maintaining ee fabric the 
church, supporting and relieving poor, 
and discharging by themselves or their 
deputy (the vicar) the duties of the incum- 
bent. In this manner the tithes became 
appropriated to the monastic bodies; and 
upon such appropriation being made, the 
appropriators, and their successors, for ever 
became the perpetual parsons sons) of 
are and as such might sue and be 
sued. 

Upon the dissolution of the monasteries 
by stat. 27 Hen. 8, c. 28, and 31 Hen. 8, 
c. 13, all these various appropriations were 
given to the king by clauses contained in 
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IMPROPRIATION—continued. 
these statutes; and the king having since 
granted out from time to time to his sub- 
jects the tithes so given to himself, there 
have thence arisen the tmpropriations, or 
lay parsonages, of the present day. 

e appropriation may become disap- 
propriate in either of two ways: 

(1.) By the dissolution of the corpora- 
tion to which the tithes belonged,—an 
effect which was expressly excluded by 
the statutes of Henry 8 upon the dissolu- 
tion of the monastic houses; or 

(2.) By the patron’s presentment of a 
clerk, and the subsequent institution and 
induction of the presentee to the parson- 
age. If such presentee had a vicar under 
him, the parsonage was what used to be 
called a stne-cure. 


IMPUTATIONS DES PAIEMENS. In 
French Law, denotes the same as Appro- 
priation of Payments in English Law. 
See that title. 


IN AUTRE DROIT. In another's right. 
Thus, when an executor or administrator 
sues a person for a debt due to the testator 
or the intestate, he is said to do so in autre 
drott, that is, in right of another, viz., in 
the right of the testator or intestate, whom 
he represents. So also a husband, in right 
of his wife, acquires certain interests in her 
estates, both real and personal, and may 
also in her right sue on the contracts of 
his wife made before marriage, and on all 
obligations coming to her as the merito- 
rious cause of action during the coverture. 
The circumstance that any estate or right 
is held tn autre droit, while another is held 
in son drott, or in a person’s own right, is 
one of the chief causes which prevent the 
merger of the two estates or rights in one. 


INCENDIARISM: See title Anson. 


INCIDENT. This phrase is properly 
used to denote anything which is insepa- 
rably belonging to, connected with, or in- 
herent in, another thing which is called 
the principal. Thus, a Court Baron is in- 
cident to a manor, and also inseparably 
incident, so much so that it cannot be 
severed from it by grant; for a Court is an 
essential ingredient in every manor, with- 
out which it will cease to be a manor. 
Again, rent is said to be incident to a re- 
version ; i. e., one of the inseparable quali- 
ties, or one of the necessary characteristics 
of a reversion. Les Fermes de la Ley. 

But the word is also used leas properly 
to denote anything which is connected 
with another thing, even separably. Thus, 
in the common phrase, costs of and in- 
cidental to” any suit or legal proceeding, 
the word can only be taken as meaning 
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INCIDENT—continued. 

properly incurred in connection therewith. 
Also, the incidents of property msy be 
either inseparable or separable, e.g., the 
right of alienation is separable in Equity, 
although, semble, inseparable at Law, from 
a fee simple or fee tail estate in lands, or 
an absolute interest in personal estate. 


INCIPITUR (from the Lat. incipio 
to begin). The beginning or commence- 
ment of pleadings, or sometimes of other 
proceedings. The phrase entering the 
incipitur on the roll may be thus explained. 
When the contending parties in an action 
have come to an issue, the plaintiff, in 
strictness, should enter the same, together 
with all the pleadings prior thereto, on a 
roll of parchment called the issue-roll ; 
but this is now seldom done, the com- 
mencement of the pleadings only being 
entered thereon, which is termed entering 
the incipitur (i. e., the beginning) on the 
roll (1 Arch. Pract. 350; Tidd’s Pract.). 
The entry even of the incipitur is now, 
however, by a recent rule of Court rendered 
unnecessary. See 1 Pl. R. H. T., 4 Will. 4. 

See also title Issus Rout. 


INCLOSURE, Provision has been made 
by numerous Acts in the present reign, 
following the principal Act, 41 Geo. 3, 
c. 109 (General Inclosure Act), for the in- 
closure, exchange, and improvement of 
commons and other lands, subject to com- 
monable rights and incidents in England 
and Wales. A board of commissioners is 
constituted by the Act 14 & 15 Vict. c. 53, 
and their continuance in office is regulated 
by the Act 25 & 26 Vict. o. 73. The usual 
method of procedure is for the commis- 
sioners to make an order for allotment. 
which, in the first instance, ia provisional 
only, but which is afterwards made absolute 
upon a proper valuation and adjustment of 
the rights of all the parties concerned. 
The Court of Chancery has no power, in 
general, to restrain the commissioners, 
Harris v. Jose, L. R. 1 Eq. 84. 


See also titles Commons; Roaps; 
Ways. 
INCORPOREAL ITAMENTS 


These comprise the following varieties of 
hereditaments :— 
(A.) Incorporeal hereditaments simply 
so called; and 
(B.) Purely incorporeal hereditamcnts. 
(A.) Incorporeal hereditaments, simply 
so called, comprise the following varieties 
of hereditaments :— 
(1.) Reversions ; 
(2.) Remainders, which again are either 
(a.) Vested remainders; or 
(b.) Contingent remainders; and 
(3.) Executory interests. 
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INCORPOREAL HEREDITAMENTS — 
continued. 


The definitions of these varieties of in- 
corporeal hereditaments are the following : 

(1.) A reversion is that estate of the 
tenant which remains undisposed of, after 
he has granted a particular estate, or parti- 
cular estates, out of his own original estate ; 

(2.) A remainder is that of the 
grantor’s own original estate which remains 
in him after he has granted thereout one or 
more particular estate or estates, and which 
he afterwards by the same instrument 
whereby he creates the particular estate or 
estates which precede it grants out also, 


50 as to take effect (if at all) subsequently 


to and upon the determination of the last- 
mentioned particular estate or estates. And 
such a remainder is either 

(a.) A vested remainder, if (be it ever 
so small) it is always ready from its 
creation to its close to come into pos- 
session the moment the prior estate or 
estates (be they what they may) happen to 
determine; or 

G.) A contingent remainder, if (be it 
what it may) it is not always ready from 
its creation to its close to come into 
possession the moment the prior estate or 
estates (be they what they may) happen to 
determine. 

(3.) An executory interest is a future 
estate which in its own nature is indestructi- 
ble, and which arises when its time comes of 
its own inherent strength, not waiting for, 
or depending on, the determination of the 
prior estate or estates (as the remainder 
does), but, on the contrary, putting an end 
to any prior estate or estates which may at 
the time be subsisting. 

There are certain rules which regulate 
the creation of contingent remainders and 
executory interests respectively. Firstly, 
the rules which regulate the creation of 
the contingent remainder are the follow- 
ing :— 

(a.) The seisin, or feudal possession, must 
never be without an owner ; in other words, 
every contingent remainder of an estate of 
freehold must have a particular estate of 
freehold to support it; and as a corollary 
to this first rule, there is also the following 
rule, viz., every contingent remainder must 
vest, i.e., become transmuted into a vested 
remainder or actual estate, during the con- 
tinuance of the particular estate which 
supports it, or eo instanti that such parti- 
cular estate determines; and 

Cb.) An estate cannot be given to an un- 
born person for life, followed by an estate 
to the child of such unborn person. 

Secondly, the rules which regulate the 
creation of the executory interest are the 
following :— 

(a.) An executory interest (not being 
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INCORPOREAL HEREDITAMENTS — 
continued. 


subsequent to an estate tail) must be made 
to commence (if at all) within the period 
of any fixed number of lives existing at the 
date of the instrument creating it and an 
additional term of twenty-one years, allow- 
ing further for the period of gestation, 
should gestation actually exist; but if no 
lives are fixed on, then the term of twenty- 
one years ony is allowed (see title PERPE- 
TUITIES); an 

(b.) The income of real or personal estate 
cannot be directed to be accumulated for 
any longer term than one or other singly 
(but not two or more together) of the fol- 
lowing periods, so as to be given over with 
or without the corpus of the estate to a 
grantee, or devisee, or legatee, that is to 


say,. — 
(aa.) For the life of the grantor or settlor 
(in the case of a deed); 
(bb.) For twenty-one years from the 
death of such grantor or settlor 
in the case of a deed), or of the 
evisor or testator (in the case of 
a will); 

(co.) For the minority of any person 
living or in ventre sa mere at the 
death of the grantor or testa- 

dd For he. ly of 

.) For the minority only of any per- 

a son who a the deed or will 
would for the time being, if of 
full age, be entitled to the in- 
come so directed to be accumu- 
lated (39 & 40 Geo. 3, c. 98, com- 
monly called the Thellusson Act) 
(and see title ACCUMULATIONS). 

(B.) Purely incorporeal hereditaments 
comprise the following varieties :— 

(a.) Appendant incorporeal heredita- 

ments ; 

(b.) Appurtenant incorporeal heredita- 

ments: and 

(c.) Incorporeal hereditaments in gross. 

Firstly, (a.) Appendant incorporeal 
hereditaments are such hereditaments of an 
incorporeal character as are necessarily, and 
have therefore from the earliest of times, 
been attached to some corporeal heredita- 
ment, and never been separated therefrom. 
They comprise the following three varieties, 
viz. :— 

(1.) A seigniory appendant (see that title). 

(2.) A right of common appendant (see 

title Common); and 

(3.) An 189 appendant (ses that 

title). 

Secondly, appurtenant incorporeal here- 
ditaments are such hereditaments of an in- 
corporeal character as are not necessarily or 
originally attached to some corporeal here- 
ditament, but have been attached thereto 
either by some express decd of grant, or by 
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INCORPOREAL HEREDITAMENTS — 
continued. 
prescription, which presumes a grant. The 
only example of an appurtenant incorporeal 
hereditament which need be given is,— 

A right of common appurtenant. See 
title Common. 

Thirdly, incorporeal hereditaments in 
gross are such hereditaments of an incorpo- 
real character as are not attached to any cor- 
poreal hereditament, but stand separate and 
alone. They comprise the following six 
(among other) varieties :— 

(1) A sl te in gross (see that title); 

(2.) A rent seck (see that title); 

(3.) A rent-charge (see that title) ; 

(4.) A right of common in gross (see 

title Common) ; 

(5.) An advowson in gross (see that 

- title); and 

(6.) Tithes (see that title.) 

Many of these incorporeal hereditaments 
in gross may have been at one time incor- 
poreal hereditaments either appendant or 
appurtenant to some corporeal heredita- 
ment, from which in some manner or other 
they have been separated ; and it is a rule 
of law that when an appendant incorpo- 
real hereditament (e.g., an advowson) is 
once separated from the corporeal heredita- 
ment to which it was theretofore attached, 
it can never become appendant again, but 
must always for the future either remain 
in gross or become appurtenant by some 
grant, express or presumed. 


INCREASE, COST OF. In strictness it 
is within the province of the jury upon 
any trial to assess or ascertain the amount 
of and to award the costs of the action to 
the successful party; but as the Courts 
have power ez officio to assess the damages 
against the defendant, it has become the 
practice for the jury to award to the 
successful party the nominal sum of 40s. 
only, and for the Court to assess by their 
own officer the actual amount; and the 
amount so assessed, over and above the 
nominal sum awarded by the jury, is 
thence called costs of increase.” Lush's 
Pr. 775. 


INCUMBENT (from incumbere, signify- 
ing, as well to possess and keep safely, 
as to endeavour earnestly, obnizé operam 
dare). Is a clerk duly possessed of or 
resident on his benefice with cure. It is 
said there are four things necessary to the 
being a complete incumbent. Ist. Pre- 
sentation. That is, the patron’s free gift or 
commendation of his clerk to the purson- 
age or vicarage, by presenting or offering 
him to the bishop. 2ndly. Admission of 
such clerk by the bishop by his allowance 
or approbation of him after due examina- 
tion, aud by making record of his name 
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INCUMBENT—continued. 
accordingly. Zrdly. Institution of such 
clerk to such benefice by the bishop or 
collation. 4thly. Introduction, whereby the 
clerk takes actual possession of the bene- 
fice, by taking the keys of the church door, 
by the ringing of a bell or the like. 


INDEBITATUS ASSUMPSIT. That 
species of the action of assumpsit in 
which the plaintiff first alleged a debt, 
and then a promise in consideration of the 
debt; such promise, however, was not 
usually an express, but an implied one, 
the law always implying a promise to do 
that which the party is legally liable to 
perform. Now by the C. L. P. Act, 1852, 
s. 49, all statements which need not be 
proved, such as the statement of time, quan- 
tity, quality, and value, where these are 
immaterial; the statement of losing, and 
finding, and bailment in actions for goods 
and their value; the statement of acts of 
trespass having been committed with force 
of arms and against the peace of our lady 
the queen; the statement of promises which 
need not be proved, as promises in indebi- 
tatus counts, and mutual promises to per- 
form agreements; and all statements of a 
like kind, shall be omitted. 

For forms of indebitatua counts, see 
Day, C. L. Pract. pp. 237-239. 


INDECENT ASSAULT, | These are of- 
° fences under 
INDECENT EXPOSURE. 


the Criminal 
INDECENT PRINTS. 


Law, 24 & 25 

Vict. c. 100, 
8. 52, and other statutes, punishable re- 
spectively with imprisonment or fine, or 
both, and with or without hard labour. 
See Greenwood and Martin’s Magisterial 
aud Police Guide, 1874. 


INDEMNITY. It is usual to insert in 
settlements and wills a clause of indemnity 
for the protection of the trustees acting in 
the trusts created therein. And where (as 
not infrequently happens) the trustees 
at the urgent request of their cestuis 

ue trust commit what is technically a 

reach of trust, but the act is done bond 
fide, and for a present advantage, it is not 
unusual to give, and the trustees have a 
right to demand, from the cestuis que trust 
requiring them so to act au express decd 
of indemnity. Such deed may either con- 
sist in the personal covenant of the purties, 
or not only in such personal covenant, but 
also in the setting apart a fund, called an in- 
demnity fund, to recoup the trustees any 
outlay which they may have to incur or 
be put untq in consequence of their having 
so acted. 

See also title GUARANTEE. 
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INDEMNITY, ACTS OF. Acts of In- 
demnity are such as are passed for the 
relief of those who have neylected to ee 
the necessary oaths, or to perform other 
acts required to qualify them for their 
offices and employments. So Acta of In- 
demnity, after rebellions, have been pomad 
for quieting the minds of the people, and 
throwing former offences into oblivion. 
Similarly, in 1766, when the Privy Council, 
being driven to do so by an urgent neces- 
sity, issued certain Orders in Council with- 
out having the authority of any Act of 
Parliament so to do, an Act of Indemnity 
was passed in the following year for the 
protection of all persons concerned in the 
issuing or execution of the orders. 


INDENTURE. Deeds or writings which 
are cut or indented at the top or side 
are called indentures. They formerly 
used to cut them in acute angles (instar 
dentium) like the teeth of a saw, but now 
they are usually cut, where cut at all, 
in a waving line on the top. Formerly, 
when deeds were more concise than at 
present, it was usual to write both parts 
on the same piece of parchment, with some’ 
word or letters of the alphabet written 
between them; through which the h- 
ment was cut, either in a straight or 
indented line, in such a manner as to leave 
half the word on one part and half on the 
other; but at length indenting only came 
into use, without cutting through any 
letters at all; after which the process of 
indenting came to serve for little other 
purpose than to give name to the species 
of the deed, and accordingly, by the stat. 8 & 
9 Vict. c. 106, the necessity for indenting 
was abolished altogether in the case of 
ordinary deeds, and by the stat. 24 Vict. 
c. 9, it was abolished as a requisite in 
deeds of gift of lands to charities. 


INDICTMENT. An indictment is a 
written accusation brought, or (speaking 
3 laid against one or more 

rsons of a crime or misdemeanor pre- 
erred to and presented upon oath by 
the grand jury. Strictly speaking su 
a written accusation is not called an 
indictment until the grand jury has 
heard the evidence inst the accused, 
and pronounced the accusation to be well 
grounded, or in other words has found “a 
true bill” : and in this case the indictment 
is said to be found, and the party is said 
to stand indicted. The person who indicts 
another man of an offence is sometimes 
termed the indictor, and he who is indicted 
the indictee. Hawk P. C. 

See also title CRIMINAL INFORMATION. 


INDORSEMENT. Any writing on the 
back of a deed or other instrument is an 
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INDORSEMENT—continued. 


indorsement; thus the receipt for conside- 
ration money on the back of a deed is an 
indorsement; so is the attestation clause 
when written on the back of a deed. So 
also in the negotiating bills of exchange, 
he who writes his name on the back of a 
bill is termed the indorser, and he in whose 
favour it is indorsed, the indorsee. 
indorsement is of two kinds, viz., 
either (1) in blank, or, (2) special. An in- 
dorsement in blank (which is much the more 
usual of the two) is where the indorsing 
pkg 5 writes his name across the 
; an indorsement special is where he 
prefixes to his own signature on the back 
the name of a third person expressed as 
his payee. The effects of the two indorse- 
ments are different, an indorsement in 
blank rendering a bill or note payable to 
bearer generally, while a special indorse- 
ment limits the payment to the special 
payee named and to no other. 


INDUOEMENT. That portion of a 
declaration or of any 5 pleading 
in an action, which is brought forward by 
way of explanatory introduction to the 
main allegations. It is somewhat analo- 
gous to the preamble in an Act of Parlia- 
ment, or to the recitals in a deed, and, 
like them, commonly commences with the 
word whereas.“ us in a declaration 
for libel, all that introductory part which 
stated that whereas the plaintiff was a 
good, true, honest, just, and faithful sub- 
ject of the realm, and as such had always 
conducted and behaved himself, &c., &., 
was the inducement, and the matter thus 
brought forward was thence termed “ matter 
of inducement ;” and in general, not being 
a material or essential part of the plead- 
ing, it could not be traversed. But see now, 
as to the omission of such prefatory words, 
C. L. P. Act, 1852, s. 61. It commonly 
happens that in declarations on contract 
there is no inducement, as the declaration 
in such cases begins by alleging the con- 
tract; on the other hand, in actions for 
wrongs independent of contract, i.e., on 
torts, all that part of the declaration which 
precedes in logical order the statement of 
the Act which is complained of as wrong- 
fal, comprising the allegation of the right, 
or of the circumstances of the right, is ocom- 
monly known as the inducement. In 
actions of trespass for assault and battery 
and for false imprisonment there is no 
inducement. Inducements which are cal- 
culated to prejudice or embarrass the 
defendant may be struck out under the 


C. L. P. Act, 1852, s. 52. If the induce- 


ment contain any allegation that is material 
to the action, it may of course in such a 
case be traversed. 

See also title DECLABATION. 
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INDUCTION. The giving the sail [ 
parson corporal ion of the church: 
and it is 1 done by holding the 
ring of the door, tolling the bell, or some 
such form. The intention of it is, that 
the parishioners may have due notice 
and sufficient certainty of their new minis- 
ter, to whom their tithes are to be paid. 
This, therefore, is the investiture of 
the temporal part of the benefice, as in- 
stitution is of the spiritual. Co. Litt. 
300. 


INDUSTRIAL AND PROVIDENT 
SOCIETIES : See title FRIENDLY Sooreriss. 


IN ESSE. Inbeing; in existence. Law 
writers frequently make a distinction be- 
tween things which are tn esse, and those 
which are in posse, or in potentia ; the one 
signifying something in existence at the 
present instant, the other signifying some- 
thing that may possibly be so at some 
future time. Co. Litt. 


INFANTS, AGE OF. He who has not 
attained the age of legal capacity, which 
age is in general fixed at twenty-one 
years. For certain p es, however, it 
arrives much earlier hus, in criminal 
cases, a person of the age of fourteen years 
may be capitally punished, but under the 
age of seven he cannot. The intermediate 

riod, between seven and fourteen, is sub- 
ect to much uncertainty, for the infant 

tween seven and fourteen shall be judged 
primd facie innocent; yet, if he was doli 
capax, and could discern between good and 
evil, he may be convicted and undergo 
execution of death, though he hath not 
attained the years of puberty or discretion. 
A male at twelve years of age may take the 
oath of allegiance; at fourteen is so far at 
the years of discretion that he may enter 
into a binding contract of marriage; and 
at twenty-one he is at his own di 
may aliene his land, and generally perform 
all the duties and enjoy all the privileges 
attaching to a citizen. A female also is at 
maturity at twelve years of age, and may 
therefore at that age enter into a binding 
contract of marriage; and at twenty-one 
she may dispose of all her property. 

The full age of twenty-one years is com- 
pleted on the day preceding the anniver- 
sary of a person 's birth; and as, in the 
computation of time, the law in general 
allows no fraction of a day, it follows that 
if an infant is born on the Ist of January, 
he is of an age to do any legal act on the 
morning of the last day of December, 
though he may have lived nearly forty- 
eight hours (or two days) short of the 
twenty-one years. 


INFANTS, INCAPACITIES OF. An in- 
fant may be liable both for tort and in 
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INFANTS, INCAPACITIES OF —conid. 
crime; but with reference to his liability 
on contract, the law may be stated as fol- 
lows:—(a.) In the case of contracts for 
necessaries, he is fully liable for these; 
and as to what are necessaries, see that 
title; (b.) In the case of contracts for non- 
necessaries, the general rule of law is that 
infants bind others, but are not bound 
themselves (obligant, sed non obligantur). 
This general rule is, however, subject to 
another one, viz., that every contract is 

imd facie presumed to be for the infant’s 

mefit, and until the contrary is shewn, 
and he chooses upon attaining his majority 
to disaffirm it, the law will hold him to it, 
the contract of an infant in such cases 
being voidable only, and not absolutely 
void. In case an infant, upon becoming 
an adult, chooses to promise to pay a debt 
incurred during his or her infancy, he or 
she must put the promise in writing, and 
personally sign the same, under Lord Ten- 
terden’s Act (9 Geo. 4, o. 14). There are, 
however, some contracts entered into by 
infants which are absolutely void, and 
therefore, ex vi termint, not confirmable 
by them upon their attaining full age, e. g., 
. such contracts as cannot possi 

for their benefit, such as a bond in a 

sun. It is not competent for a 
plaintiff to treat a breach of contract as a 
tort, for the purpose of suing the infant on 
it. Jennings v. Randall, 8 T.R.335. And 
now under the Infants Relief Act, 1874 
(87 & 38 Vict. c. 62), the contracts of in- 
fants which were heretofore voidable only, 
are rendered absolutely void, and as a con- 
sequence are not confirmable by them upon 
their becoming adults. 


INFANTS, JURISDICTION OF OHAN- 
CERT OVER. The origin of this jurisdic- 
tion is in the Crown as parens patriz, 
whereby the Crown is laid under certain 
duties towards children, and the discharge 
of which duties the Crown has committed 
to the Lord Chancellor sitting in Chancery. 
An appeal lies to the House of Lords and 
not to the Privy Council. But now all 
appeals are to be to the Court of Appeal 
(intermediate or final) of the High Court 
of qustice. 

An infant is said to become a ward of 
Court so soon as a bill is filed relative to 
his estate, or an order for his maintenance 
is made on summons without suit (In re 
Graham, L. R. 10 Eq. 530). It is not 
necessary that the infant should have any 
property in order to found the jurisdiction, 
although without some property the juris- 
diction cannot be either conveniently or 
profitably exercised. Wellesley v. Beaufort, 
2 Russ. 21. 

The control of the Court over infants 
extends to their maintenance, education, 
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INFANTS, JURISDICTION OF CHAN- 
CERY OVER—continued. 


and marriage; and the Court visits any 
disregard of its authority in these matters 
with the punishment of imprisonment for 
contempt. 

See also title GUARDIANS. 


INFERIOR COURTS. Our Courts of 
Judicature are classed generally under two 
heads or divisions, viz., the superior Courts, 
and the inferior Courts, the former division 
comprising the Courts at Westminster, the 
latter comprising all the other Courts in 
general, many of which, however, are far 
from being of inferior importance in the 
common acceptation of the word. Those 
Courts which are generally understood by 
the phrase “the superior Courts at West- 
minster,” are the King’s Bench, Common 


Pleas, and Exchequer. 

IN FORMA PAUPERIS. See Forni 
PavrERIs. 

INFORMATION Informations are ac- 


cusations for criminal offences, and he who 
makes such accusations is termed an in- 
former, and are, Ist., in the name of the 
king only, and these are filed in the Court 
of King’s Bench for the punishment of 
offences affecting the safety of the Crown, 
or the interests of the public; and when 
affecting the king, his ministers, or the 
state, are filed ez oficio, by his immediate 
officer, the Attorney-General; when more 
particularly affecting individual rights, 
they are then filed by the king’s coroner, 
or master of the crown office; 2nd., in the 
name of a king and a subject, or in the 
name of a subject only. These latter 
are commonly called informations qui tam, 
from these words in the information when 
the proceedings were in Latin, qui tam 
pro domino rege quam pro se ipso, &c., 
and these are usually brought before 
justices of the peace, upon penal statutes, 
which inflict a penalty upon conviction 
of the offender, one part thereof going to 
the king, and the other part thereof to 
the informer. The proper matters for in- 
formations ez officio are such misde- 
meanours as peculiarly tend to disturb 
or endanger the king’s government, or 
to molest or affront him in the regular 
discharge of his royal functions, e. g., sedi- 
tious libels and riots not amounting to 
high treason, libels upon the king's 
ministers, his judges, &c., reflecting upon 
their conduct in the execution of their 
official duties, obstructing such officers in 
the execution of their duties, offences by 
such officers for bribery or for corrupt or 
oppressive conduct, and the like. 

See also title CRIMINAL INFORMATION. 


IN GROSS. At large; independent of; 
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IN GROSS continued. 


not annexed to, or dependent upon any- 
thing. The phrase “easements in gross 
was used to designate rights of way and 
the like, enjoyed by an individual or indi- 
viduals as such, and not as being owner or 
owners of some adjoining land. But such 
rights are now called licences only, and not 
easements, Also, powers in gross are those 
powers (not being simply collateral) which 
are not appendant or annexed to any 
estate. 
See also title INcoRPOREAL HEREDITA- 
MENTS, 


INHERITANCE (heredttas). Such an 
estate in lands or tenements, or other 
things, as may be inherited by the heir, 
and it is divided into inheritance corpo- 
rate and inheritance incorporate; the for- 
mer consisting of messuages, lands, and 
other substantial or corporeal things; the 
latter consisting of advowsons, ways, com- 
mons, and such like, that are or may be 
appendant or appurtenant to inheritances 
corporate. Les Termes de la Ley. 


INHIBITION. A writ to inhibit or 
forbid a judge from proceeding further in 
the cause depending before him. There 
18 also ancther writ of this kind, being 
one which issues forth from a higher 
Ecclesiastical Court to an inferior one upon 
an appeal (Cowel). It is nearly the same 
thing with Prohibition at Common Law 
and Injunction in Equity. See those 
several titles. 


INJUNCTION. This is a writ remedial 
which formerly issued almost exclusively 
out of the Court of Chancery restraining 
the commission by the defendant of some 
act which he is threatening to commit, or 
restruining him in the continuance thereof. 
The writ of prohibition (see that title) was 
until recently the only writ of this nature 
which might issue out of a Court of Com- 
mon Law; but under the O. L. P. Act, 
1854, and now more completely under the 
Judicature Act, 1873, every Court may 
issue injunctions of all kinds. 

Injunctions have hitherto been issued 
chietly in restraint of two classes of acts, 
viz. :— 

(1.) The institution or continuance of 

legal p ings; and 

(2.) The commission of acts tn pais, of a 

wrongful nature. 

The former of these two groups of cases 
will no longer be restrained by the Courts 
of Equity alone, but by all the Courts 
equally, and probably upon tho like 
grounds with those upon which hitherto 
Courts of Equity have been induced to 
act, viz..—cases where the plaintiff had a 
legal right, which it was inequitable that 
he should exercise at law, e.g., upon a bond 
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INJUNCTION —continued. 
or other security obtained by fraud or un- 


due influence (Tyler v. Yates, L. R. 11. 


Eq. 265); or against au executor whose 
assets have been lost without his act or 
default; or where a creditor vexatiously 
sues an exccutor at law, after a decree has 
been obtained upon a creditor's bill for 
administration of assets in Equity. Perry 
v. Phelips, 10 Ves. 38. 

The latter group of cases in which 
Equity would restrain by injunction com- 
prised such cases as the following :— 

(1.) Where the case was one for specific 
performance, and an injunction (which is 
the negative side of that remedy) was tlie 
only available means of enforcing it (Lum- 
ley v. Wagner, 1 De G. M. & G. 616); 

(2.) In cases of waste, where either from 
the nature of the waste or from the titles 
of the parties, no writ of waste could be 
had at Law (Downshire( MHurquis) v. Sandys, 
ee 109; Garth v. Cotton, 1 Ves. Sen. 

(3.) Nuisances, whether of a public or 
of a private nature; and 

(4.) Infringements of patent, copy- 
right, and trade-marks. 

And under the stat. 21 & 22 Vict. c. 27 
(Lord Cairns Act), the Court may award 
damages either in addition to or in lieu of 
an injunction in a proper case. Soames v. 
Edge, Johns. 669. 


INLAND BILLS OF EXCHANGE. Bills 
of exchange are so called when the drawer 
and drawee are both resident within the 
kingdom where drawn (Bayley on Bills 
of Exchange). Ifthe bill is either drawn 
abroad or made payable abroad, it is a 
foreign bill and not an inland one. 

also title BILLS or EXCHANGE. 


INN. A house where the traveller is 
furnished with everything he has occasion 
for while on his way. Thomson v. Lacy, 
3 B. & A. 283. - 

A mere coffee - house, or boarding or 
lodging-house, is not an inn. Upon the 
keeper of an inn the law throws a peculiar 
responsibility in guarding the goods of his 
guests: and if the goods are lost, unless it 
be through the gross negligence of the 
owner, the inn-keeper sball be liable; but 
his liability is limited to s in the 
house (infra hospttium) and to the goods of 
regular guests (a resident boarder or lodger 
not being such a guest). 1 Smith, L. C. 
50; Calye s Case, 8 Coke, 32; 2 Stephens’ 
Bl. 133; Cro. Jac. 224. 


INNS OF COURT (hospitia curiz). The 
societies of the Middle Temple, Inner 
Temple, Lincoln’s Inn, and Gray's Inn, are 
so called because the students therein do 
study the law to fit them for practising in 
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INNS OF COURT—continued. 


the Courts at Westminster or elsewhere. 
These, together with the Inns of Chancery 
and the two Serjeants’ Inns, are said to 
have formed one of the most famous uni- 
versities in the world for the study of law ; 
and here exercises were performed, lectures 
read, and degrees conferred in the Common 
Law, as they areat other universities in the 
pae day in the Canon and Civil Laws. 

e degrees were those of barristers (first 
styled apprentices, from apprendre, to learn) 
who answered to our bachelors; as the 
state and degree of a serjeant, servientis 
ad legem, did to that of doctor. These 
studies are now under the control of the 
Council of Legal Education, who have 
endeavoured to re-invigorate them by hold- 
ing out rewards for excellence in the 
various branches of legal study, and par- 
ticularly in Roman Law and Jurispru- 
dence, and by making a certain standard 
of excellence compulsory upon all students 
seeking admission to the degree of barrister. 

The Inns of Chancery, being Clifford’s 
Inu, Symond’s Inn, Clement's Inn, and 
others, are subordinate to the Inns of Court 
properly so called. 


INNUENDO (from innuo, to beck or 
nod with the head.) That part of the 
declaration in actions of libel and slander 
which explains the meaning or points the 
application of the libellous or slanderous 
matter complained of. An innuendo is 
frequently necessary where the language 
of the defendant is apparently innocent 
and inoffensive, but where, nevertheless, 
by virtue of ita connection with known 
collateral circumstances, it conveys a latent 
and injurious imputation. So where, from 
the ambiguity of the defendant's expres- 
sions, it is doubtful who was meant, it is 
the proper office of the innuendo to render 
the allusion clear, by specifically pointing 
out the meaning, as e.g., where but one or 
two letters of the name are expressed, or 
the plaintiff is libelled under a fictitious 
or borrowed name, or where the libel is 
couched under a fable or allegory, whose 
tendency and meaning it is necessary to 
explaiu by reference. 

See titles LIBEL; SLANDER. 


IN PERSONAM. Against or upon a 
person, as distinguished from tn rem, against 
or upon a thing. An illustration of the 
distinction existing between these two 
phrases is frequently furnished by the 
revenue cases, which are peculiarly within 
the jurisdiction of the Court of Exchequer. 
Thus the condemnation of the smuggled 

to the use of the Crown is a proceed- 

ing in rem, whilst the conviction of the 
rson committing the illegality, though 
y thé same Court and concerning the 
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IN PERSON AM—continued., 
same transaction, is a proceeding in per- 
sonam. <A judgment in rem is an adjudi- 
cation pronounced upon the status of some 
particular subject-matter, as for instance, 
the sentence of the Court of Admiralty con- 
demning a vessel or prize, or of the Court of 
Probate and Divorce establishing or nulli- 
fying a marriage; which latter case, al- 

ough clearly affecting the mal posi- 
tion of the parties, is yet included in the 
class of judgments in rem, for it decides 
the permanent status of those concerning 
whom it was instituted. 

Besides being used to denote the diver- 
sity in the effect of a judgment according 
as it is in rem or in personam as distin- 
guished above, the phrases in personam and 
tn rem are also used to denote the compass 
or extent of rights; thus a jus tn rem has 
been, and commonly is, defined as a right 
availing against the world at large (facultas 
persons competens sine respectu ad certam 
personam); and on the other hand, a jus 
in personam as a right availing against 
some one individual in particular ( facultas 
persons competens cum u ad certam 
paronan), But this distinction has re- 

erence only tv the proximate diversities, 
for a jus in personam also avails remotely 
Aasin all the world. Austin’s Jurispru- 
ence. 


INQUEST (inquisitio, an inquiry). An 
inquiry by a jury duly impanelled by the 
sheriff into any cause, civil or criminal. 
The term “inquest” is sometimes used to 
signify the jury itself before whom the 
question is brought. 


INQUIRY, WRIT OF. A writ directed 
to the sheriff, commanding him to summon 
a jury, and to inquire into the amount of 
damages due from the defendant to the 
plaintiff in a given action. The necessity 
for this writ, and the inquiry under it, 
occurs in certain cases when the defendant 
has suffered judgment to pass against him 
by default or nil dicit, by confession, or 
cognovit actionem, &c., in an action, the 
damages in which are not ascertained or 
ascertainable by mere calculation. 

In such cases it becomes absolutely 
nece that the quantum of dam 
should be assessed by a jury, who, under 
the presidence of the under-sheriff, ascer- 
tain by the evidence of witnesses, as in a 
trial at Nisi Prius, what damages the 
plaintiff hath really sustained: and after 
their verdict the sheriff returns the inqui- 
sition, which is entered on the roll in the 
manner of a postea. 


INQUISITION OF OFFICE. Is an offi- 
cial inquiry directed by the Crown in cer- 
tain cases, as a preliminary step to the 
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INQUISITION OF OFFICE—continued. 
seizure of property, when that can only 


‘be done after inquest of office,” or after 


“ office found.” 
See also title OFFICE. 


INQUISITORS (inquisitores). These 
(who are culled also ministri), are sheriffs, 
coroners super visum corporis, or the like, 
who are empowered to iuquire into certain 
cases. Britton, fol. 4. 


INROLMENT. The transcribing a deed 
on to a roll of parchment, according to cer- 
tain forms and regulations, is termed in- 
rolling a deed. It is a common practice 
to inrol deeds for safe custody; that is, to 
get them transcribed upon the records of 
one of the King's Courts at Westminster, 
or at a Court of Quarter Sessions. The 
inrolment of a deed does not make it a 
record; but it thereby becomes a deed 
recorded. For there is a difference be- 
tween a matter of record, and a thing 
recorded to keep in memory. A record 
is the entry on hment of judicial 
matters controve in a Court of record, 
and whereof the Court takes notice; but 
an inrolment of a deed is a private act of 
the parties concerned, of which the Court 
takes no cognizance at the time when it is 
done (4 Cruise, 503). The copy of an in- 
rolled deed of bargain and sale is by the 
stat. 10 Ann. c. 18, s. 3, made as 8880 evi - 
dence as tlie original deed itself. 


INSANITY : See title Lunacy. 


INSENSIBLE. A term used in plead- 
ing to signify unintelligible; and the rule 
relating to it is, that if a pleading be in- 
sensible by the omission of material worda, 
&c., it is bad. Stephen on Pleading, 
414. 


INSIMUL COMPUTASSENT (they settled 
their accounts together). A species of 
assumpsit so called, because one of the 
counts of the declaration alleged that the 
plaintiff and defendant had settled their 
accounts together, and that the defendant 
engaged to pay the plaintiff the balance, 
but has since neglected to do so. 


INSOLVENCY. By stat. 7 Geo. 4, c. 
57, a Court for the relief of insolvent 
debtors in England was established; that 
Court continued until 1861, when it was 
abolished by the stat. 24 & 25 Vict. c. 184, 
all its jurisdiction being by that Act trans- 
ferred to the Court of Bankruptcy; and 
by the stat. 32 & 33 Vict. c. 83, further 
provision has been made for the winding 
up of the late Court of Insolvency. Im- 
prisonment 5 receded insolvency 
proceedings, and the debtor being in prison, 
petitioned for his discharge, having first 
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INSOLVENCY —continued. 
made a bond fide surrender of all his 
property to his creditors. 
See also titles BANKRUPTOY and Iur m- 
SONMENT FOR DEBT. 


INSPECTION, or EXAMINATION. Trial 
by inspection or examination is such, that 
hen the point or question in dispute is 
evidently an object of sense, the ju igos of 
the Court take upon themselves to decide 
the question upon the testimony of their 
own senses; for where the affirmative or 
negative of a question is matter of such 
obvious determination, it is not thought 
necessary to summon a jury to decide it, 
that being called to inform the conscience 
of the Court in respect only of dubious 
facta. 9 Rep. 31. 


INSPECTION OF DOCUMENTS: Ses title 
Dis00VERY. 


INSPEXIMUS (we have inspected). 
Letters patent are so called from the cir- 
cumstance of this being the first word 
with which they begin (after the title of 
the king), thus, Rez omnibus, &., In- 
speximus, &c. It is the same thing with 
an exemplification: see that title. Les 
Termes de la Ley. 


INSTALMENTS. Are different portions 
of a debt payable at different successive 
periods as agreed. 


INSTANTER. Immediate, without loss 
of time. In this sense it is used when 
applied to the word trial; thus, a trial 
instanter, means an immediate trial, a trial 
that is to take place forthwith. 


INSTITUTION. A kind of investiture 
of the spiritual part of the benefice, as in- 
duction is of the temporal; for by institu- 
tion the care of the souls of the parish is 
committed to the charge of the clerk. By 
institution, the church is full, so that there 
can be no fresh presentation till another 
vacancy, in the case of a common patron ; 
and the clerk may enter upon the parson- 
age louse and glebe, and take the tithes; 
but he cannot till induction grant or let 
them, or bring an action for them. 


INSURANCE, or ASSURANCE. A se- 
curity or indemnification, given in consi- 
deration of a sum of money, against the 
risk of loss from the happening of certain 
events. The person who so insures is 
termed the insurer, and he whose propert 
is insured is termed the insured, or assur 
and sometimes, assurée; and the instru- 
ment by which he effects such insurunce 
is termed the policy of insurance. A policy 
of insurance may be defined to bea con- 
tract between two persons, stipulating that 


191 


INSURANCE, or ASSURANCE—contd. 
if one pay a sum of money (or premium), 
estimated to be an equivalent to the hazard 
run, the other will indemnify (or insure) 
him against the consequences which may 
ensue from the happening of any particu- 
lar event. Thus, if I pay an insurance 
company 10s. a year to indemnify me 
against the loss which I might sustain by 
my house being burnt down, this is termed 
insuring my house, the company under- 
taking, in consideration of the money which 
I pay, to give mea certain sum to rebuild it 
in case of fire. The same system is pur- 
sued in the insurance of ships (commonly 
called marine insurance), and in the insur- 
ance of the lives of individuals, commonly 
called life insurance. 

There is this difference between life in- 
surance policies and all other kinds, that 
the latter are contracts of indemnity merely, 
and the moneys secured thereby cease to 
be payable if no damage arises; but the 
former if duly kept up until the death of 
the party assured, are payable at all events. 
Dalby v. India and London Life Assurance 
Co. (15 C. B. 365). 

For the validity of a life-assuranve policy, 
it is, however, necessary that the person 
who takes it out should have some interest 
in the life assured at the time of his so 
taking it out (14 Geo. 3, c. 48); but the 
subsequent cessation of such interest does 
not vitiate the policy. Wms. P. P. 177. 


INTENDMENT. Understanding, mean- 
ing, or construction, is so called. 
Ses also title Common [xTENDMENT. 


INTERCOMMONING. When the com- 
mons of two adjacent manors join, und the 
inhabitants of both have immemorially fed 
their cattle promiscuously on each other's 
common, this is called intercommoning. 
Les Termes de la Ley. 


INTERDICT (interdictio). An ecclesi- 
astical censure, prohibiting the administra- 
tion of divine service in particular places, 
or to particular persons. 22 Hen. 8, c. 12. 

As used in Roman Law, an interdict was 
equivalent to the injunction in equity, and 
eee next title. 


INTERDICTION. In oe Law, a 

rson over twenty one years of age, if he 
5 in an habitual state of imberility or 
insanity, may be excluded the manage- 
ment of his goods, upon the application of 
any of the relatives, whom failing, upon 
the application of the Attorney-General 
(procureur du Roi), to the Court of first 
instance, who will thereupon direct an in- 
quiry before the conseil de famille. The in- 
terdiction may be either absolute or limited: 
in the case of u limited interdiction, the 
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INTERDICTION—continued. 
party is able to act with the approval of a 
conseil judiciaire, see that title. 


INTERESSE TERMINI (An interest in 
the term). That species of property or 
interest which a lessee for years acquires in 
the lands demised to him, before he has 
actually become possessed of those lands ; 
as distinguished from that property or in- 
terest vested in him by the demise, and 
also reduced into possession by an actual 
entry upon the lands and the assumption 
of ownership therein, and which is then 
termed “an estate for years.” Thus, 
where an estate for years in lands is granted 
to commence at a future period, the grantee, 
of course, cannot enter until that period 
has arrived; but still he has acquired a 
kind of estate or at least interest in the 
lands; and the estate or interest so ac- 
quired, and which he would continue to 
have until the period at which the term was 
to commence, had arrived, and he had 
entered upon the possession of the lands, 
would be simply an interesse termini. 
1 Cru. Dig. 239. 


INTEREST. In its legal signification, 
means the estate or property which a man 
possesses either in land or chattels, the 

uantum of which, of course, depends upon 
the title under which he holds, and which, 
therefore, varies in exact proportion to the 
different titles under which property can 
be held. Thus, in land a man may be 
possessed of a freehold interest, or of an in- 
terest less than freehold; which main 
classification may again be divided into his 
interest in fee-simple, fee-tail, or for life, or 
his interest for a term of years, or at will. 
So also with regard to the interest or pro- 
perty in goods and chattels, it may be 
either joint or several; joint, if shared with 
others (as with the part owners of a ship), 
several, if possessed by one person exclu- 
sively or by more than one, their interests 
however, not being in common. 
See title Estate; also title INTERESSE 
TERMINI, and next title. 


INTEREST OF MONEY. Called also 
Usury, was not favoured by the English 
Common Law, being apparently thought 
unchristian. However, the custom of mer- 
chants gradually introduced it in the fol- 
lowing cases, in all of which it is therefore 
payable without any express agreement for 
that purpose :— 

(1.) On bills of exchange; 

(2.) On promissory notes ; 

(3.) On bonds; and 

(4.) On mortgages. 

Interest is also payable, even by the 
Common Law, in the following cases: — 

G.) Under an express contract to pay it; 
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INTEREST OF MONEY—continued. 

(6.) Under a contract to pay it, which is 
implied from previous dealings 
between the parties. 

Equity always favoured the allowance of 
interest upon money lent or owing, when 
the amount was either certain or ascer- 
tainable, and invariably in such cases from 
a demand made for payment followed by a 
refusal to pay; and now under the stat. 
3 & 4 Will. 4, c. 42, 8. 28, Upon all debts 
or sums certain payable at a certain time or 
otherwise, the jury on the trial of any issue, 
or on any inquisition of damages, may, 
if they shall think fit, allow interest to the 
creditor at a rate not exceeding the current 
rate of interest, from the time when such 
debts or sums certain were payable: 
(a) if such debts or sums be payable by 
virtue of some written instrument at a cer- 
tain time; or (b), if payable otherwise, 
then from the time when demand of pay- 
ment shall have been made in writing, so 
as such demand shall give notice to the 
debtor that interest will be claimed from 
the date of such demand until the term of 
payment.” 


INTERLOCUTORY (from Latin infer- 
loquor). Something intervening or hap- 
pening between the commencement · of law 
proceedings and their termination, ¢.¢., dur- 
ing the progress of an action at Law or a 
suit in Equity; thus, an interlocutory decree 
in a suit in Ehe signifies a decree that 
is not final and does not conclude the suit, 
for it seldom happens that the first decree 
can be final; for if any matter of fact is 
strongly controverted, the Court usually 
directs an inquiry in Chambers to be made, 
after which the matter is to come on agai 
for further consideration, and the final 
decree is therefore suspended until the 
result of such inquiry is made known. An 
interlocutory judgment in an action at law 
signifies a judgment that is not final, but 
which is given upon some plea, p ing, 
or default, occurring in the course of the 
action, and which does not terminate the 
suit ; such are judgments on demurrer, or 
verdict for the defendant on certain dila- 
tory pleas called pleas in abatement, or 
those which are given when, although the 
right of the plaintiff in the action is esta- 
1 the amount of damages he has 
sustained is not ascertained, which cannot 
be done without the intervention of the 
jury. This happens when the defendant 
in au action suffers judgment by default, 
or confession, or upon a demurrer, in any 
of which cases, if the demand sued for be 
damages and not a specific sum, then a jury 
must be called to assess them; therefore 
the judgment given by the Court previous to 
such assessment by the jury is interlocutory 


A NEW LAW DICTIONARY. 


INTERLOCUTORY—continued. . 

and not final, because the Court knows 
not what damages the plaintiff has sus- 
tained. An interlocutory order is an order 
made during the progress of a suit upon 
some incidental matter which arises out of 
the proceedings, as an order for an injunc- 
na, for instance. Smith’s Action at Law, 
179. 


INTERNATIONAL LAW. As opposed 
to Municipal, i.e., Civil, Law, is the law 
common to nations generally. It is either 
public or private, as to which gencrally 
see Woolsey on International Law, and see 
also particular titles throughout. 


INTERPLEADER. When two or more 
persons claim the same thing of a third, 
and he, laying no claim to it himeelf, is 
ignorant which of them has a right to it, 
and fears he may be prejudiced by their 
proceeding against him to recover it, he 
may file a bill in equity against them, the 
object of which is to make them litigate 
their title between themselves instead of 
litigating it with him, and such a bill is 
called a bill of interpleader. Or he may, 
in certain cases, resort to a Court of Law fur 
the same purpose. 

The t b e 17 0 5 Doper 
was originally confined to the single case 
of joint bailment (Crawshay v. Thornton, 
2 My. & Cr. 21), de., to cases in which the 
titles of the claimants to the money, goods, 
or chattels in question, or to the proceeds 
or value thereof, had a common origin ; but 
now under the C. L. P. Act, 1860, s. 12, 
this community of origin in the titles of the 
interpleading parties is no longer necessary. 
But the titles must at Law still be legal in 
their character, and not equitable. Whence 
the remedy in Equity is still more extensive 
than that at Law. The grounds of an in- 
terpleader suit in Equity are the follow- 
ing :— 

(1.) That the plaintiff has no personal 
interest, either in respect of rights (Mitchell 
v. Hayne, 2 S. & S. 63), or in respect of 
liabilities (Crawshay v. Thornton, supra) 
in the subject matter ; 

(2.) That the adverse rights of the de- 
fendants are such as can be finally deter- 
mined in the interpleader suit; but 

(3.) These rights may be legal or equit- 
able, either all or some of them indif- 
ferently, unless the jurisdiction should be 
exclusively at Law. 

The interpleader statute at Law is 1 & 2 
Will. 4, c. 58, and see Day's C. L. Prac. 
pp. 353-364, and notes. 


INTERPRETATION. This consists in 
ascertaining the true meaning of the words 
and conduct of men. 

Firstly, with reference to wills, the fol- 
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INTERPRETATION —continued. 
lowing six rules of interpretation are gene- 
rally recognised :— 

(I.) A testator is always presumed to use 
words according to their strict and primary 
acceptation, until from the context of the 
will it appears that he has used them ina 
different sense. 

(2.) Where there is nothing in the con- 
text of a will shewing that the testator has 
used words in other than their strict and 
primary acceptation, and his words when so 
interpreted are sensible with reference to 
extrinsic circumstances, then the words are 
to be interpreted in their strict and primary 
sense and in no other, notwithstanding the 
strongest presumption to the contrary. 

(3.) But where the testator’s words when 
so interpreted are insensible with reference 
to extrinsic circumstances, then the ex- 
trinsic circumstances may be looked into 
for the purpose of arriving at some second- 
ary or popular sense which shall be sensible 
with reference to these circumstances, 

(4.) Where the written characters of the 
will are difficult to decipher, or the words 
of the will are in an unknown or unusual 
language, the evidence of persons experi- 
enced in deciphering written characters or 
acquainted with the language, is admiasible 
ia the purpose of informing the Oourt or 

udge. 

(5.) Extrinsic evidence is also admissible 
for the purpose of identifying the object of 
the testator’s bounty (whether devisee or 
legatee), and for the purpose also of identi- 
fying the subject of disposition. 

(6.) Where the words of a will remain 
unintelligible after the application of the 
five preceding rules, the will is void for 
uncertainty. 

Secondly, with reference to other instru- 
ments. The principal rules regarding the 
interpretation of these are the following :— 

(1.) The agreement shall have a reason- 
able construction according to the intent of 
the parties ; 

(2.) The construction shall be liberal 
and favourable, ut res magis valeat quam 


eat ; 
9630 The popular meaning of the word is 
to be adopted until proof of a preciser techni- 
cal or acquired meaning ; 

(£) Every word is to be regarded in the 
light of its context, ex antecedentibus et con- 
ibus optima fit interpretatio ; 

(5.) An erroneous particularisation does 
not affect a precedent generality that is 
true (falsa demonstratio non nocet, cum de 

e constat); and vice versd, a subse- 
quent generality shall be confined by the 
precedent particulgrisation (this is called 
the construction ejusdem generis) ; 

(6.) Custom shall control a contract, un- 
less the contract exclude the custom (this 
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INTERPRETATION continued. 
is an application of the rule Lez loci actus ; 
see that title); 

(7.) The words of a deed are to be con- 
strued most strongly against the grantor 
(verba cartarum fortius accipiuntur contra 
proferentem); but this rule is only to be 
relied upon when other rules of construction 
fail (Lindus v. Melrose, 3 H. & N. 177); 

(8.) Every contract binds the executor 
or administrator of the party, although he 
be not named ; but to bind the heir, he 
must be particalarly mentioned; and 

(9.) Parol evidence may in certain cases 
be admitted in connection with written 
agreements. 

See title ExTRINSIO EVIDENCE. 


INTERROGATORIES. Theexamination 
of the parties to a Chancery suit is not 
ordinarily conducted vivd voce in open 
Court (as is the case in Common Law 
Courts), but upon written questions pre- 
viously prepared by counsel, which are 
called interrogatories; hence the phrase 
examining a witness upon interrogatories. 
And since the Act, 17 & 18 Vict. c. 125, 
ss. 51-57, interrogatories may, subject to 
certain restrictions, be also exhibited at 
Law by either party to the action. But 
whereas in Equity there is almost no ques- 
tion which the plaintiff may not extract 
from the defendant by means of interroga- 
tories, the practice at Law is subject to the 
following restrictions: 

(1.) Interrogatories must not be made 
the means of evading the rule which re- 
quires the production of primary evidence 
(Hersch field v. Clark, 11 Exch. 712); 

(2.) Interrogatories do not deprive a 
witness of his privilege; consequently, he 
will not be compelled to state the contents 
of, or to describe documents which are his 
muniments of title, nor (except under very 
special circumstances) to answer questions 
tending to criminate him, or to expose him 
to penalties or forfeitures; and 

(3.) Fishing interrogatories will not be 
encouraged, either at Law or in Equity. 


INTERVENER. The interposition or 
interference of a person in a suit in the 
Court of Probate and Divorce in defence 
of his own interests is so termed, and a 

reon is at liberty to do this in every case 
in which his interest is affected either in 
regurd of his property or his person. Thus, 
in a matrimonial cause, if proceedings be 
taken against a party who has either 
solemnised or contracted marriage with 
another, such other or third party may, if 
he or she pleases, interpose in such suit to 
protect his or her own rights in any part 
or stage of the 5 even after the 
conclusion of the cause. The Queen's 
Proctor may also in a proper case inter- 


INTERVENER—continued. 
vene under the stat. 23 & 24 Vict. c. 144, 
as in case of suspected collusion between 
the parties. Dering v. Dering, L. R. 1 P. 
& M. 531. 


INTESTATE. Without making a will. 
Thus a person is said to die intestate when 
he dies without making a will, or dies with- 
out leaving anything to testify what his 
wishes were with respect to the disposal of 
his property after his death. This word 
is not only applied to the above-mentioned 
condition in which a person dies, but is 
often used to signify the person himself. 
Tuus, in speaking of the property of a 
person who died intestate, it is common to 
say the intestate's property, i. e., the pro- 
perty of the person dying in an intestate 
condition. An intestate is the opposite to 
a testator, the latter word signifying a 
man who dies having made a will. It was 
a rule of the Roman Law that no one could 
die partly testate and partly intestate 
(neque enim idem ex parte teslatus et ex 
parte intestatus decedere potest, Just. ii. 
14. 5); but nothing is more common in 
English Law than that the same man should 
die testate as to part, and intestate as to 
the rest of his property, unless indeed he 
has made a residuary bequest or devise, 
and even in that case a partial intestacy 
is not infrequent. 


INTRUSION (intrusio.) A species of 
injury by ouster, or amotion of possession 
from the freehold, being an entry of a 
stranger, after a particular estate of free- 
hold is determined before him in remainder’ 
or reversion, as when a tenant for life dies 
seised of certain lands and tenements, and 
| a stranger enters thereon after such death, 
' and before any entry made by him in re- 
| mainder or reversion (F. N. B. 203, 204; 
| 1 Cruise, 161, 316). The word is also ap- 

plied to copyholds, when a stranger enters 
| or intrudes before the reversioner or re- 

mainderman, after the determination of 
the particular copyhold estate. The writ 
| which lay against such intruders was also 
called a writ of intrusion. Les Termes de 
| la Ley; Old Nat. Brev. 203. 
| 


IN VENTRE 8A MERE (in its mother’s 
womb.) Every legitimate enfant tn ventre 
sa mere, or in its mother’s womb, is sup- 

| posed in law to be born for many purposes. 
It is capable of having a legacy, or of 
| receiving a surrender of copyhold lands; so 
if lands be devised to B. for life, remainder 
| to such child or children as shall be living 
| at the time of his deccase, a posthumous 
child will take equally with those who 
| were born before B.’s death (Doe v. Clark, 
2 Hen. Bl. 399; Pearce v. Carrington, 
L. R. 8 Ch. App. 969). But in the case of 
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IN VENTRE 8A MERE—continued. 
lands, the produce or profits go in the 
interim to the heir-at-law, or residuary 
devisee (if there be any such). Hopkins v. 
Hopkins, Ca. t. Talb. 44, and Tud. Convey. 
L. C. p. 711. 


INVESTITURE (from the Fr. investir). 
A ceremony which acoompunied the grant 
of lands in the feudal ages, and consisted 
in the open and notorious delivery of pos- 
session in the presence of the other vassals, 
which perpetuated among them the æra of 
their new acquisition at the time when the 
art of writing was very little known, and 
thus the evidence of the property was 
reposed in the memory of the neighbour- 
hood, who in case of disputed title were 
afterwards called upon to decide upon it. 


IRELAND. By the stat. 3 & 4 Will. 4, 
c. 42, a, 7, no part of the United Kingdom 
of Great Britain and Ireland shall be 
deemed to be beyond the seas, within the 
meaning of the Statutes of Limitation, as 
to personal actions, nor is it beyond seas 
within the meaning of the Mercantile Law 
Amendment Act, 1856 (19 & 20 Vict. c. 
97). By s. 7 of the last-mentioned Act, 
every bill of exchange or promissory note 
drawn or made in any part of the United 
Kingdom of Great Britain and Ireland, 
and made payable in or drawn upon any 
person resident in an rt of the said 
United Kingdom, shall deemed to be 
an inland bill, excepting (if at all) as to 
the stamp duty. Nevertheless, under the 
C. L. P. Act, 1852, s 18, a writ of sum- 
mons cannot be issued against or served 
upon a British subject residing in Ireland, 
in respect of a cause of action accruing in 
England. It is a rule of law, that every 
Act of Parliament since the Union (1801) 
embraces Ireland, unless that country is 
expressly excluded. Reg. v. Mallow Union, 
12 Ir. L. R., Q. B., 35. 


IRREPLEVIABLE or IRREPLEVISABLE. 
Not to be replevied, or set at large on sure- 
ties (Cowel). It is contrary to the nature 
of a distress for rent to be irrepleviable. 
Tomlins. 


ISSUABLE PLEA. An issuable plea is 
that which puts the merits of the cause, 
either on the facts or law, in issue; in other 
words, which will decide the action (Steele 
v. Harmer, 14 M. & W. 139). It seems, 
however, to be by no means clear that a 
plea to be “issuable” must put the sub- 
stantial or moral merits of the cause at 
issue. Thus, a plea which goes simply to 
shew that the plaintiff had no present cuuse 
of action, as in an action by an attorney for 
work and labour, that the plaintiff had not 
delivered a signed bill a month before 
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ISSUABLE PLEA—continued. 


action brought, has been held an issuable 
plea ( Wilkinson v. Page, 1 Dowl. & L. 913); 
see also Staples v. Holdsworth, 4 Bing. N. C. 
144). Where the Court grants an extension 
of time, or other like indulgence to a de- 
fendant, it is generally upon this condition 
(among others) that within that extended 
time he shall “ plead issuably.” See Smith's 
Action at Law. 


ISSUE (eritus). Is the disputed point 
or question to which the parties in an action 
have narrowed their several allegations, 
and upon which they are desirous of ob- 
taining the decision of the proper tribunal. 
When the plaintiff and defendant have 
arrived at some specific point or matter 
affirmed on the one side and denied on the 
other, they are suid to be at issue (ad exitum, 
i. s., at the end or result of their pleading); 
the question so set apart is called the issue, 
and is designated, according to its nature, 
as an issue in fact, or an issue in law. If it 
is an issue in fact, it is almost universally 
tried by the country (i. e., a jury of twelve 
men); if an issue in law, by the judges of 
the land cunstituting the Court In which 
the action has been brought. 
Pleading, 25, 4th edit. 


ISSUE ROLL. In ancient times it was 
the practice of the Courts, when the plead- 
ings were carried op orally, to have a con- 
temporaneous record of the proceedings 
made out upon a parchment roll called the 
“ Issue Roll.” This practice, although long 
grown into disuse, was until recently still 
supposed in contemplation of law to exist; 
and the Courts still required that it should 
be made up, or at all events commenced, or 
an incipitur, as it was called, was entered 
upon the roil, and certain fees were paid 
to the officers for the making it up. Practi- 
cally, however, this roll was of no use, and 
in consequence it was by a late rule of 
Court abolished; and the only entry of the 
proceedings upon record, in the present 
day, is that made upon the Nisi Prius 
Record, or upon the Judgment Roll, ac- 
cording to the nature of the case, and no 
fees are allowed to be paid in respect of 
any other entry made or supposed to be 
made upon any roll or other record what- 
ever. 1 Pl. R. H. T. 4 Will. 4. 


Steph. on 


. Travelling or movin 
about; thus the judges who are now call 
justices of assize, were formerly culled 
justices itinerant, from the circumstance of 
their travelling into several counties to 
hear causes ready for trial (3 Bl. 59). These 
judges were arpoia for the first time by 
King Henry II., at the Parliament of 
Northampton, in 1187. 62 
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JACENS HEREDITAS. An estate in 
abeyance. This was one of the fictitious 
persone of law referred to by Austin. It 
was supposed to continue the persona of 
the deceased person, until the entry (aditio) 
of the hres (executor) upon the estate. 
In English Law, the authority of the ex- 
ecutor or administrator arises from the 
grant of probate or administration; and 
until such grant is made, the Judge Ordi- 
nary is the only legal personal representa- 
tive of the deceased; but the 3 
grant to the executor or administrator 
when made relates back (for most pur- 
poses) to the date of the death. 


JACTITATION (jactitatio). A falso 
boasting. The word is commonly used 
with reference, Ist, to marriage; 2nd, to 
the right to a seat in a church; and, 3rdly, 
to tithes. 

(1.) Jactitation of marriage is the boast- 
ing or giving out by a party that he or she 
is married to some other, whereby a com- 
mon reputation of their matrimony may 
ensue. To defeat that result, the person 
may be put to a proof of the actual mar- 
riage, failing which proof she or he is put 
to silence about it. 

(2.) Jactitation of a right to a seat in 
a church appears to be the boasting by a 
man that he has a right or title to a pew 
or sitting in a church to which he has 
legally no title. 

(3.) Jartitation of tithes is the boasting 
by a man that he is entitled to certain 
tithes, to which he has legally no title. 
See Rog. Eccl. Law, 482. 


JEOFAILE (from the Fr. J ai 13 1 
have failed). An oversight in pleadings 
or in other law proceedings. The Statutes 
of Jeofails are so called because when a 
pleader perceives any mistake in the form 
of his proceedings, and acknowledges such 
error (jai faillé), he is at liberty by those 
statutes to amend it (Stra. 1011). These 
old statutes have been superseded in effect 
by the more liberal powers of amendment 
conferred by the C. L. P. Act, 1852. 

See title AMENDMENT. 


JETSAM, JETSON, or JETTISON. By 
this appellation are distinguished goods 
which have been cast iuto the sea, and 
there sink and remain under water (2 
Steph. Bl. 557). Jetsam is in this respect 
distinguished from Flotsam, where the 

remain swimming on the surface of 
the wavea, and from an, where they 
are sunk, but tied to a buoy or cork in 
order to mark their position, so that they 
may be found again. 
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JETSAM, JETSON, or JETTISON —contd. 


The king, or his grantee, shall have 
flotsam, jetsam, or lagan when the ship is 
lost and the owners of the goods are 
unknown. F. N. B. 122. 


JEWS: See ToLERATION ACT. 


JOINDER. Joining, uniting together, 
&c. Thus, joinder in action signifies the 
joining or uniting of two persons together 
in one action against another; and such 
an action is termed a joint action. Joinder 
of issue is where the plaintiff or plaintiffs 
and the defendant or defendants unite 
upon a statement of. their respective 
grounds of action and defence, and agree 
to stand or fall by that statement. 


JOINDER IN DEMURRER. When a 
defendant in an action tenders an issue of 
law (called a demurrer), the pluintiff, if he 
means to maintain his action, must accept 
it, and this acceptance of the defendant’s 
tender, signified to the plaintiff in a set 
form of words, is called a joinder in 
demurrer. The usual words of a demurrer 
are,— The defendant (or plaintiff) says 
that the declaration (or plea) is bad in 
substance;” and it is necessary to state in 
the margin some substantial matter of law 
intended to be argued. Thereupon the 
other side joins issue on the demurrer in 
these tern.“ The plaintiff (or defen- 
dant) says that the declaration (or plea) is 
good in substance.” 


JOINDER OF ISSUE. 
law, in any stage of the pleadings, when 
either side traverses or denies the facts 
pleaded by his antagonist, he usually 
tenders an issue, as it is culled, which, if 
the other party accepts, issue is said to be 
joined. Smith’s Action at Law. 


JOINT AND SEVERAL. A joint and 
several bond is a bond in which the obli- 
gors have rendered themselves both jointly 
and individually liable to the obligee; so 
that the latter, in the event of the non- 

rformance of the conditions of the bond 

y the obligors, may sue them either jointly 
or separately as he deems the more advis- 
able. The phrase is also frequently used 
with reference to contracts not under seal 
(i. e., simple contracts), and it often becomes 
a matter of serious moment to know 
whether a given contract is a joint or a 
several contract. Thus, where a broker 
was employed to sell a ship belonging to 
three part owners, two of whom communi- 
cated with him on the subject, and to 
them he paid their shares of the proceeds 
of the sale; but after admitting the 
amount of the third part owner's share to 
be in his hands, refused to pay it to him 
without the consent of the other two, and 


In an action at 
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JOINT AND SEVERAL—continued. 
he alone brought an action for his share, it 
was held that he could not sue alone, but 
should have sued jointly with the other 
two part owners: 1 Ch. Pi. 9, 6th edit.; 1 
Saund. 153, n. (1). 


JOINT INDICTMENTS. When several 
offenders are joined in the same indict- 


ment, such an indictment is called a joint. 


indictment; as when principals in the 
first and second degree, and accessaries 
before and after the tact, are all joined in 
the same indictment. 2 Hale, 173. 


JOINT STOCK COMPANIES. A joint 
stock company established before the pass- 
ing of the Acts presently mentioned, and 
which has not adopted their provisions, 
is simply a partnership (see that title), 
consisting of a large number of members, 
whose rights and liabilities are precisely 
the same as those of any other sort of part- 
ners, subject only to the peculiar regula- 
lations contained in an instrument called s 
deed of settlement. The capital is divided 
into equal parts called shares, each member 
of the company has a certain number of 
these, and is entitled to participate in profits 
according to his number of shares. The 
management of the business is contided to 
some few shareholders, called directors, 
and the general body of the shareholders 
have, unless on extraordinary occasions, 
no power to interfere in the concerns of 
the company. 

It was not unusual for such companies 
to obtain a private Act of Parliament in 
aid of their deed of settlement; and at 
length certain general Acts were passed 
for the regulation of such companies. 
The result of the various legislative mea- 
sures of a general character so passed may 
be stated as follows :— 

I, Joint stock banking companies — 
(1.) All such companies, if formed under 
7 Geo. 4, c. 46, and not registered since, 
are governed by that Act and their deed 
of settlement. (2.) All such companies, if 
formed and reyistered under the Act of 
1857 (20 & 21 Vict. c. 49), are governed by 
their deed of settlement, and so much of 
the Companies Act, 1862, as applies to 
companies registered, but not formed under 
it. (3.) All such companies, if formed 
under the 20 & 21 Vict. c. 14, and 21 & 
22 Vict. c. 91, are governed by their rules 
and articles of association and the Com- 
panies Act, 1862. Lastly, (A.) All such 
companies, if formed under the Companies 
Act, 1862 (25 & 26 Vict. c. 89), are governed 
exclusively by the provisions of thut Act. 

II. Joint stock companies other than 
banks — and hereunder the following 
principal classes, viz. :— 

(1.) Companies incorporated by statute 
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or charter, and companies for executing 
any bridge, road, railway, or other like 
public object, not capable of being carried 
out unless with the authority of Parlia- 
ment, and being the companies expressly 
excepted from the operation of the Act 
7 & 8 Vict. c. 110. Formerly, each of such 
companies was governed by the provisions 
of its own charter or special Act of Parlia- 
ment; but latterly, general provisions were 
made for the regulation thereof by the 
Companies Clauses Consolidation Act, 1845, 
the Lands Clauses Consolidation Act, 1845, 
and (but only as to railways) the Railways 
Clauses Consolidation Act, 1845 (being re- 
spectively the Acts 8 & 9 Vict. cc. 16, 18, 
and 20); and these three general Acts 
apply also to all companies established by 
Act of Parliament after the 8th of May, 
1845, for the execution of undertakings of 
a public nature. 

(2.) Companies not excepted from the 
stat. 7 & 8 Vict. c. 110, and requiring 
under that statute to be registered. That 
statute was, however, superseded by the 
Joint Stock Companies Act, 1856 (19 & 20 
Vict. o. 47), which has since been repealed 
by the Companies Act, 1862 (25 & 26 Vict. 
c. 89); and this latter statute is now in 
force. It consolidates the laws relatiug to 
joint stock companies, and includes in its 
operation all companies formed and regi 
tered under the Act of 1856 (19 & 20 Vict. 
o. 47), or under the Act 18 & 19 Vict. 
c. 133, together with certain companies 
not formed under the above-mentioned 
Acts, nor registered (s. 199). And under 
its provisions, with the exception of com- 
panies and partnerships formed under some 
other Act, or under letterg-patent, or en- 
gaged in working mines withiu the juris- 
diction of the Stannaries, every banking 
company or partnership consisting of more 
than ten persons, and every other company 
or partnership having for its object the 
acquisition of gain, and consisting of more 
than twenty persons, established since the 
Ist of November, 1862, mvst, and any 
company consisting of seven or more per- 
sons associated for any lawful purpose may, 
be formed and registered under the statute. 
Aud mining companies in the Stannaries 
may register under it, and then become 
subject to its provisions and a peculiar 
jurisdiction of the Stannaries Court, con- 
ferred by the statute. Every other com- 
pany, too (except a railway company), 
whether previously existing, or formed 
afterwards in pursuance of an Act of 
Parliament or letters-patent, or otherwise 
duly constituted by law, and every un- 
registered company consisting of more 
than seven members, may, with the assent 
of the shareholders, be registered as u 
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limited or unlimited company under its 
provisions. 

If not thus registered, the law of com- 


pana established under private Acts of 


arliament, charters, or letters-patent, is 
that laid down by their Acts, charters, or 
letters-patent. Companies thus consti- 
tuted certainly differ very materially from 
ordinary firms; but, so far as their Acts, 
charters, or letters-patent have not pro- 
vided, they are governed by the ordinary 
law of partnership. 
See titles LIMITED LIABILITY ; PART- 
NERSHIP. 


JOINT TENANTS. Those who hold 
lands or tenements by joint tenancy. It 
may be further described by the following 
passage from Cruise :— 

% When lands are granted to two or more 

rsons to hold to them and their heirs, or 
or the term of their lives, or for the term 
of another's life, without any restrictive, 
exclusive, or explanatory words, all the 
persons named in such grant, to whom the 
lands are so given, take a joint estate, and 
are thence called joint tenants.” 2 Cruise, 
431; Litt. s. 277. 

See also title SURVIVORSHIP. 


JOINTURE. A settlement of lands or 
tenements made to a woman on account of 
marriage. It is defined by Lord Coke to 
be “a competent livelihood of freehold for 
the wife of lands or tenements, &c., to 
take effect presently in possession or profit, 
after the decease of her husband, for the 
life of the wife at least.” The woman on 
whom such a settlement of lands is made 
is termed a jointress (1 Cruise, 199; 1 
Inst. 36). A legal jointure was first autho- 
rized by the Statute of Uses, 27 Hen. 8, 
c. 10, by which statute if the jointure is 
before marriage, the woman shall not have 
her election between jointure and dower, 
but if the jointure is after marriage, then 
she shall have her election. 


JUDGMENT. Is defined to be the sen- 
tence of the law pronounced by the Court 
upon the matter appearing from the pre- 
vious proceedings in the suit. Judgment 
is given either for the plaintiff or the 
defendant; when for the pluintiff, it is 
either a judgment (1) by confession, or 
(2) by default; when given for the de- 
fendant it is either a judgment of (3) non- 
suit, (4) non pros., (5) retruæit, (6) nolle 
prosequt, (7) discontinuance, or (8) stet pro- 
cessus; and judgment may be given for 
either party upon (9) demurrer, (10) issue 
of nul tiel record, or (11) verdict. A judg- 
ment (1) by confession, or Ae default, is 
such a judgment as is signed against the 
defendaut when the justice of the plaintiff's 
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JUDGMENT— continued. 

claim is admitted by him, either (1) in ex- 
press terms, as by giving a cognovit, or 
(2) by conduct, as by failing to take proper 
stepsin the suit. A judgment upon (3) non- 
suit isa judgment given to the defendant 
whenever it clearly appears that the plain- 
tiff has failed to make out his case by evi- 
dence. A judgment of (4) non pros. is a 
judgment which the defendant is entitled 
to have against the plaintiff when he does 
not follow up (non prosequitur) his suit as 
he ought to do, as by delaying to take any 
of those steps which he ought to take be- 
yond the time appointed by the practice of 
the Courts for that purpose. A (5) retraxit, 
or (6) nolle prosequi, is when the plaintiff, 
of his own . declines to follow up 
his action; the difference between them is, 
that a retraxit is a bar to any future action 
brought for the same cause, whereas a nolle 
prosequi is not, unless made after judg- 
ment (Bowden v. Horn, 1 Bing. 716). A 
judgment on a (7) discontinuance is when 
the plaintiff finds that he has misconceived 
his action and obtains leave from the Court 
to discontinue it, on which judgment is 
given against him, und he has to pay the 
expenses. A judgment on a (8) stet pro- 
cessus is entered when it is agreed, by leave 
of the Court, that all further proceedings 
shall be stayed: though in form this is a 
judgment for the defendant, yet it is gene- 
rally like a discontinuauce, being, in point 
of fact, for the benefit of the plaintiff, and 
entered on his application ; as, fur instance, 
when the defendant has become insolvent, 
&c. Judgment on (9) demurrer is such a 
judgment as is pronounced by the Court 
upon a question of law submitted to them, 
as oppused to a question of fact, which is 
submitted to a jury. A judgment upon an 
(10) issue of nul tiel record is when a matter 
of record is pleaded in any action—as a 
fine, a judgment, or the like - and the op 
site party pleads nul tiel record, i.e. that 
there is no such matter of record existing; 
upon this issue is joined and tendered in the 
following form: And this he ae may 
be inquired of by the record, and the other 
doth the like;“ and thereupon the party 
pleading the record has a day given him 
to bring it in, and proclamation is made in 
Court for him to “ bring forth the record 
by him in pleading alleged, or else he shall 
be condemned ;” and on his failure to do 80 
his antagonist shall have judgment to re- 
cover. A judgment upon (11) a verdict, is 
the judgment of the Court pronounced 
after the jury have given their verdict. As 
to interlocutory and final judgments see 
titles 7NTERLOCUTORY, FINAL; and see also 
next title. 


JUDGMENT DEBTS. These are debts, 
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JUDGMENT DEBTS—continued. 


whetber on simple contract or by specialty, 
for the recovery of which judgment has 
been entered up, either upon a cognovit, or 
as the result of a successful action. The 


old law of judgments was in many respects - 


different from the present law. Thus, 
under the old law, which rested substan- 
tially upon the Acts 13 Edw. 1, c. 18, 
29 Car. 2, c. 3, and 4 & 5 W. & M. c. 20, 
the lands affected by a judgment were the 
entirety of. terms for years only, and one 
moiety of freehold lands, tithes, reversions, 
and trust estates whereof the trustee was 
seised for the debtor at the time of execution 
sued. Estates tail were liable to the ex- 
tent of one moiety thereof, but only during 
the life of the tenant in tail; and joint 
tenancies were in the same position. More- 
over, trust terms for years, joint trust 
estates, and equities of redemption were 
altogether exempt; as were also copy- 
holds, glebe, and advowsons in gross. 
Moreover, purchasers (including mortga- 
gees) were not bound by a judgment which 
was either undocketted or misdocketted 
(Tunstall v. Trappes, 3 Sim. 286; Brand- 
ling v. Plummer, 8 De G. M. & G. 747); 
unless they had notice thereof, in which 
case they were bound (Davis v. Strathmore 
(Earl), 16 Ves. 419). However, Equity 
assisted the judgment-creditor towards en- 
forcing his execution in respect of those 
equitable interests befure enumerated which 
were not statutorily liable on an elegit; 
thus, in the case of an equitable freehold 
estate, the judgment-creditor, after suing 
out an elegit, might file his bill in Equity 
for relief (Neute v. Marlborough (Duke), 
3 My. & Cr. 407); and in the case of an 
equitable leasehold or term of years, the 
judgment creditor, after suns out a fi. fa., 
might in like manner file his bill in Equity 
for relief (Gore v. Bowser, 1 Jur. (N. S.). 
392); and this seems to be still the law. 
Padwick v. Duke of Newcastle, L. R. 8 Eq. 
700. 

On the other hand, under the present 
law, which depends substantially upon the 
following statutes, namely: 

1 & 2 Vict. c. 110, 

2 & 3 Vict. c. 11. 

3 & 4 Vict. c. 82, 

23 & 24 Vict, c. 38, and 

27 & 28 Vict. o. 112, 
the lands affected by a judgment are the 
entirety of lands. tenements, and heredita- 
ments, whether freehold, copyhold, or lease- 
hold, and whether legal or equitable, and 
whether possessed at the time of entering 
up judgment or afterwards, and whether 
joint or sole, and whether the interest of 
the debtor therein amount to an estate in, 
or only to a general power over them. Ad- 
vowsons are no longer exempt from lia- 
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bility; but with reference to rectories and 
tithes, only lay and not ecclesiastical ones 
are intended (Hawkins v. Guthercole, 6 De 
G. M. & G. 1). The judgment prevails 
aguinst the jus acorescendi in the case 
ot gu tenants (1 Dart’s V. & P. 431), 
and also against the issue of tenant in tail, 
and against remaindermen in tail. Lewis 
v. Duncombe 20 Beav. 398. 

The before- mentioned Victorian Statutes 
also made provision for the registration and 
re-registration of judgments and executions 
thereon, the short result of which may be 
stated as follows :—From the 16th of Au- 

t, 1838, to the 23rd of July, 1860, every 
Judgment that was entered up against the 
owner of lands required to be registered 
in the owner's name (i. e., in the name of 
the debtor), and to be re-registered every 
five years, in order to become a charge 
upon the land; from the 23rd of July, 
1860, to the 29th of July, 1864, every like 
judgment required to be registered in the 
name of the debtor, and to be re-registered 
every five years, and execution thereon 
required also to be sued out, and also regis- 


tered in the name of the creditor, and also 


witliin three months from the date of such 
registration to have been executed, in 
order to become a charge upon the land; 
but since the 29th of July, 1864, no such 
judgment requires to be registered at all, 

ut execution is to be sued out thereon, 
and to be also registered in the name of 
the debtor, although even then it is not a 
charge upon the land until such land has 
been actually taken upon the execution by 
summary process. 

The date of the registration, and not 
that of entering up the judgment, or of 
the registration, and not that of suing out 
the execution, is the point of time which 
regulates the priorities or rights of adverse 
successive claimants; thus, judgment cre- 
ditors, as between themselves, take rank 
according to the order of the dutes of their 
several registrations, and nolice of an un- 
registered judgment entered up at a prior 
date does not affect them (Benham v. 
Keane, 1 J. & H. 685), as neither does such 
notice affect a subsequent purchaser or 
mortgagee, this being the construction of 
the stats. 3 & 4 Vict. c. 82, s. 2, and 18 & 
19 Vict. c. 15, s. 5. But notice of an un- 
registered judgment does affect a subse- 
quent cestui que trust (Benham v. Keane, 
supra). And notive of a judgment which 
hus been re-registered within five years 
prior tothe date of the purchase or mort- 
gage does affect a purchaser or mortgagee 
having notice thereof, notwithstanding an 
interval of more than five years may have 
elapsed between such re-registration and 
the next preceding registration (Simpson 
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v. Morley, 2 K. & J. 71); but a purchaser 
or mortgagee who has no notice of a judg- 
ment, although the same has been regis- 
tered, and, à fortiori, as already mentioned, 
if it is either unregistered or not duly re- 
registered, is not bound thereby, this being 
the construction of the stat: 2 & 3 Vict. 
o. 11, s. 5, for it has been held that regis- 
tration is not notice (Robinson v. Wood- 
ward, 4 De G. & Sm. 562), unless, indeed, 
it can be proved that the party has made 
an actual search over the period covering 
the judgment (Proctor v. Cuoper, 2 Drew. 
1); and no such search is compulsory 
either upon a purchaser or upon a mort- 
gagee (Lune v. Jackson, 20 Beav. 535), al- 
though it is not, therefore, wise to avoid a 
search (Freer v. Hesse, 4 De G. M. & G. 495). 
And in case the property is situate in a 
register county, the registration and re- 
registration must be mude both in the local 
and in the general registries. Johnson v. 
Houldsworth, 1 Sim. N. R. 106; Benham v. 
Keane, supra. 

In the case of a judgment which is 
entered up between a contract for sale and 
the conveyance of the land, where the 
judgment is duly perfected as required by 
the Acts, the judgment creditor could not, 
by the old law, proceed against the land in 
the hands of the 8 (Lodge v. Lyse- 
ey, 4 Sim. 70), but would have been re- 
strained by injunction from so doing (Brun- 
fon v. Neale, 14 L. J. (Ch.) 8); the judg- 
ment creditor might, however, have come 

inst the unpaid purchase-money (Forth 
v. Norfolk (Duke), 4 Madd. 505); and the 
pran law is to the same effect (Brown v. 
errott, 4 Beav. 585). And by the present 
law, upon any sale by a mortgagee, the 
surplus proceeds of sale are charged by any 
judgments entered up against the mort- 
gagor between the dates of the mortgage 
and the sale (Robinson v. Hedger, 13 Jur. 
846). But under the old law and under 
the present law a judgment entered up 
n to a voluntary conveyance, 
and duly perfected, does not upset the 
prior voluntary conveyance (Beavan v. Ox- 
Jord (Earl), 6 De G. M. & G. 507), a judg- 
ment creditor not being a purchaser within 
the meaning of the stat. 27 Eliz. c. 4. 

A judgmént entered up against an an- 
nuitant has been held to be a charge on the 
land out of which the annuity issues 
(Younghusband v. Gisborne, 1 De G. & Sm. 
209); and the like decision was given re- 
garding a judgment entered up against 
one entitled to a gross sum of money 
charged on land (Russell v. M' Culloch, 
1 K. & J. 318); but now, by the stat. 18 & 
19 Vict. o. 15, s. 11, where a mortgage is 
paid off prior to the completion of the 
purchase, any judgmont against the mort- 
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gagee ceases to be a charge on the lands 
purchased. Greaves v. Wilson, 25 Beav. 
434. 

The extent of the judgment creditor's 
remedy at Law depends on the 11th section 
of the 1 & 2 Vict. o. 110, and the agtent of 
his remedy in Equity on the 18th section 
of that Act. And, accordingly, at Law 
the judgment creditor may proceed against 
all legal estates of his debtor, and also 
against all estates held simply in trust for 
him, but not against any equity of re- 
demption of his debtor; and in Equity he 
may proceed against all and every the 
lands of his debtor, having first taken out 
an elegit (Smith v. Hurst, 10 Hare, 30), 
and obtained actual possession of the lands, 
if possible, or the nearest equivalent to 
actual possession (Guest v. 55 Ry. 
Co., L. R. 6 Eq. 619), and he should pray 
a sale of the lands (as distinguished from 
a foreclosure) (Tuexle v. Thompson, 1 J. & 
H. 126), an order for which he may obtain 
upon petition in a summary way under tho 
27 & 28 Vict. c. 112 (Re Isle of Wight Ferry, 
11 Jur. (N. S.) 279). Sometimes both a 
bill and a petition may, however, be neces- 
sary (Re Cowbridge Ry. Co., L. R. 5 Eq. 
413). If neither un elegit nor a fi. fa. can 
be sued out there is no remedy. Padwick 
v. Newcastle (Duke), L. R. 8 Eq. 700. 


JUDGMENT ROLL. A parchment roll 
upon which all proceedings in the cause up 
to the issue, and the award of venire inclu- 
sive, together with the judgment which 
the Court has awarded in the cause are 
entered. This roll, when thus made up, is 
es ah in the treasury of the Court, in 
order that it may be kept with safety and 
integrity. In practice, the making up and 
depositing the judgment roll is generally 
neglected, unless in cases where it becomes 
absolutely necessary to do so; as when, for 
instance, it is required to give the proceed- 
ings in the cause in evidence in some other 
action; for in such case the judgment-roll, 
or an examined copy thereof, is the ot 
evidence of them that will be admitted. 
Smith’s Action at Law, 184. 


JUDICIAL WRITS. Such writs as issue 
under the private seal of the Courts, and 
not under the great seal of England, and 
are tested or witnessed not in the king's 
name, but in the name of the chief judge 
of the Court out of which they issue, are 
socalled. The word “judicial” is used in 
contradistinction to original; original 
writs signifying such as issue out of 
Chancery under the grent seal, and are 
witnessed in the king’s name. Since the 
Uniformity of Process Act (2 Will. 4, c. 89, 
s. 31), the distinction has become almost 
useless. 
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JUGES DINSTRUCTION. In French 
Law, ure officers subject to the Procureur- 
Imperial (see that title), who receive in 
cuses of criminal offences the complaints of 
the parties injured, and who summon and 
examine witnesses upon oath, and after 
communication with the procureur-imperial 
draw up the forms of accusation. They 
have also the right, subject to the approval 
of the same superior officer, to admit the 
accused to bail. They are appointed for 
three years, but are re-eligible for a further 
period of office. They are usually chosen 
from among the regular judges. 


JURAT (from the Lat. juratus, sworn by). 
The clause written at the foot of an affida- 
vit, stating when, where, and before whom 
such affidavit was sworn, is called the jurut. 


JURISDICTION (jurisdictio). The right 
power, or authority which an individual or 
a Court has to administer justice. Thus 
the three superior Courts of Common Law— 
viz., the King’s Bench, Common Pleas, and 
Exchequer, have jurisdiction over all per- 
sunal actions throughout England; that is, 
they have power and authority to hear and 
determine such actions throughout England. 


JURIS UTRUM. A writ that lay for 
the succeeding incumbent of a benefice, to 
recover the lands or tenements belonging 
to the church, which had been aliened by 
his predecessor. Les Termes de la Ley. 


JURORS, IMMUNITY OF. In early 
times juries were subject to punishment 
and intimidation for giving and in giving 
certain verdicts, the chief processes against 
them being two, namely :— 

(1.) By writ of attaint ; and 

(2) By summary tine and imprisonment. 

First. Attaint was a process which lay 
partly by the Common Law and partly by 
statute. The proceeding consisted in im- 
panelling a jury of twenty-four to try the 
verdict of the twelve. The verdict of the 
twenty-four was final, and if opposed to 
that of the twelve, it operated the two 
following effects, namely :— 

(1.) It annulled the former verdict; and 

(2.) It convicted the twelve of perjury 

and false verdict. 

Thereupon, the convicted jurors were 
arrested and imprisoned and rendered 
infamous for ever; their lands and goods 
were forfeited to the king, their wives and 
children were turned out of their homes, 
their houses were thrown down, their trees 
were rooted up, and their meadows were 
ploughed. This proceeding was available 
only in the case of a verdict in civil causes. 

Secondly, the summary process by fine 
and imprisonment, although it was fre- 
quently resorted to, was admitted to be 
illegal, as being against Magna Charta. 
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JURORS, IMMUNITY OF continued. 
The Star Chamber was the Court by which 
chiefly this summary jurisdiction was ex- 
ercised; and although in certain cases 
there may have been good cause for the 
Star Chamber to intervene (it is alleged, 
6. g., in the case of Welsh juries), still the 
jurisdiction and the exercise of it were 
alike inexcusable. After the abolition of 
the Star Chamber in 1641, the practice of 
fining and imprisoning jurors for giving 
false verdicts was not altugether discon- 
tinued; for in 22 Car. 2, it was aguin 
resorted to in the case of Bushell, who was 
one of the jury who had (notoriously 
5 the truth) found that Peun and 

ead had not preached in Gracechurch 
Street, contrary to the Act of Uniformity, 
the Five Mile Act, or the Conventiole Act. 
This man Bushell, having been imprisoned 
along with his fellow jurors upon the late 
trial, sued out his writ of habeas corpus: 
and the cause of his imprisonment being 
stated in the return made to his writ to be 
that he had found a verdict in favour of 
Penn and Mead, contrary to the evidence and 
also contrary to the direction of the judge in 
matter of law, after argument upon the 
sutiiciency or legality of that cause of 
imprisonment, Vaughan, C.J., ordered 
Bushell to be released, holding in effect, 
therefore, that jurors could not be fined or 
imprisoned for an alleged false verdict, and 
basing that opinion upon the following 
grounds,— 

(1.) That the jury were the judges of the 
evidence and found the same, and their 
finding was the only evidence, no matter 
what the alleged evidence adduced might 
be; and 

(2.) That He judge’s direction, even in 
matter of law, was not imperative or abso- 
lute, but was hypothetical merely, for he 
could not direct what the law was without 
first knowing the fact, and the jury had 
not as yet found the fact at the time he 
gave his direction. 

This sophism of the chief justice, which 
even a regard for liberty can scurcely pal- 
liate, was effectual in causing the abandon- 
ment of the summary procedure against 
jurors for the future. The other and 
regular proceeding, that by attaint, fell 
gradually into disuse by reason of the 
extreme severity of its consequences, and 
it was eventually abolished altogether by 
the County Juries Act, 1825 (6 Geo. 4, 
c. 50), which substituted a motion for a 
new trial as the mode, and that is at the 
present day the only mode, of impugning 
or, at any rate, reviewing the verdict of a 
jury. This mode is available, moreover, in 
civil cases only. 


JURY (jurata, from jurare, to swear), 
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A certain number of men (usually twelve) 
to whose decision the matter in dispute 
between a plaintiff and defendant is sub- 
mitted, and who are bound upon their oaths 
to decide (or give their verdict) according 
to the evidence which is laid before them 
on the trial of the cause. Such men, indi- 
vidually, are called jurors. A jury is 
either a common jury or a special jury. 
A common jury consists of persons between 
the ages of twenty-one and sixty, who 
shall have £10 a year, beyond reprises, in 
lands and tenements of freehold, copy- 
hold, or customary tenure, or held in 
ancient demesne, or in rents issuing out of 
such tenements, in fee simple, fee tail, or 
fur life, or £20 a year in leaseholds held 
fur twenty-one years or any longer term, 
or any term determinable on a life or lives: 
of, being a householder, shall be rated to 
the poor rate, or in Middlesex to the house 
duty, in a value of not less than £30; or 
who shall occupy a house containing not 
less than fifteen windows. These qualifi- 
cations, however, do not extend to jurors of 
any liberties, franchises, cities, or boroughs 
who possess civil or criminal jurisdiction. 
It is called a common jury, because the 
matter to be tried by it is only of a com- 
mon or ordinary nature. A special jury 


consists of persons of the degree of squire 


or upwards, or of the quality of banker, or. 


merchant, &c. It is called special, because 
the matter to be tried by it is usually of a 
special and important nature, and is sup- 

d to require men of education and 
intelligence to understand it. See also 
Jury Act, 1870, 33 & 34 Vict. c. 77. 


JURY, TRIAL BY. It is a disputed 
point whether trial by jury existed in 
Anglo-Saxon times, but the following may 
be considered as traces of that mode of 
trial in those times in its rudest aspect ;— 

(1.) A law of Alfred, requiring a king's 
thane accused of homicide to purge himself 
of the charge with twelve king’s thanes, 
and a lesser thane under like accusation to 
purge himself with eleven of his equals 
aud one king's thane ; 

(2.) One of the canons of the Northum- 
brian clergy, requiring a king’s thane to 
purge himself before twelve king's thanes 
of his own choice, twelve others appointed 
for him, and twelve British strangers, be- 
ing thirty-six men altogether, with similar 
provisions for lesser thanes and ceorls ; 

(3.) A law of Ethelred II., whereby the 
sheriff and twelve thanes in every wapen- 
take were constituted a tribunal of justice; 


and 

(4.) The case of the monastery of Ram- 
sey, in which a controversy between the 
monustery and a certain private individual 
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JURY, TRIAL BY—continued. 


having arisen regarding certain lands, and 
a suit having been instituted about it in 
the County Court, the matter was referred 
to a committee of thirty-six thanes for its 
determination. 

Now, it may be said that these bodies 
were not jurors, but compurgators: but to 
this it is replied that compurgation was, 
in Anglo-Saxon times (as in all early ages), 
a nutural mode of evidence, being the oath 
or oaths of tlie collective bodies to the 
effect that they disbelieved the truth of the 
accusation (see title ComPuRGATION), and 
it being, moreover, a more peculiar cha- 
racteristic of the Anglo-Saxons that they 
gave great weight to credit or general 
character,—a species of evidence but little 
regarded in civilised times, e.g., in the 
present day. See title CHARACTER, Evi- 
DENCE As TO. 

This rude mode of taking evidence 
having been discontinued in Anglo-Nor- 
man times, there was introduced in those 
later times, in lieu of compurgution, an 
inquest, or inquisition, i. e., inquiry into the 
particular circumstances or the detuils of 
the case, but evidence of character was not 
even then (as it is not even yet) altogether 
laid aside. 

This inquest was made by sworn recog- 
nitors, being twelve or twenty-four in 
number, as well in civil as in criminal 
proceedings. In the reign of Henry IL, 
the assize of novel disseisin, called also 
the magna assiza, or grand assize, was 
introduced, whereby, in a civil suit, the 
plaintiff or defendunt had his choice either 
to try the dispute by combat, or to put 
himself on this assize, which was composed 
of sixteen sworn recognitors and in the 
same reign the ancient privilege of com- 
purgation, pure and simple, wus abolished. 

In the reign of Henry III. trial by ordeal 
was abolished, and trial by a petty jury in 
criminal causes wus introduced; and with 
that reign trial by jury, both in civil and 
in criminal matters, may be regarded as 
having been for the first time completely 
established, subject, however, to the fol- 
lowing qualification, namely,— 

The jurymen were originally themselves 
the witnesses, and their verdict or finding 
was the result of their own knowledge, 
unassisted by other testimony; but it was 
impossible that twelve men should always 
be acquiinted with the circumstances of 
the matter before them, and the distinction 
of jurors from witnesses was early felt to be 
a necessity, and the distinction itself was, 
in fact, made at some carly but unassign- 
able date. It is probable that as the law 
of evidence became gradually better under- 
stood, and the weakness of character- 
evidence became gradually more apparent, 
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JURY, TRIAL BY—continued. 

so the distinction referred to became gradu- 
ally more and more perceived to be neces- 
sary and to be taken, until, at the present 
day, the distinction is become marked und 
essential. And yet, even at the present 
day, the jury may assist themselves by 
their own knowledge as well as by the 
testimony of the witnesses. 


JUS. Right, law, authority, &. 
See the following titles. 


JUS ACCRESCENDI is used by our old 
law writers to signify the right of survivor- 
ship amongst joint tenants, &c. 

See title SuRVIVoRSHIP. 


JUS AD REM signifies the inchoute or 
imperfect right to a thing, in contradis- 
tinction to jus in re, which signifies the 
complete and perfect right in the thing. 


JUS DUPLICATUM, or DROIT DROIT, 
signifies the right of possession joined with 
the right of property. 


JUS IN RE: See title Jus ap Rem. 


JUS POSTLIMINII is a right to restitu- 
tion after a re- capture as applied in mari- 
time law, —a use of the 1 which is 
derived from the Roman jus poatliminii, 
which restored the citizen of Rome who 
had been made a slave to his threshold, 
d.e., to his frauchise. The term is there- 
fore metaphorically used in our Admiralty 
Courts to signify a resumption of an original 
inherent right to a re- captured British ship 
in the legal owners. But the phrase is 
also frequently used with an analogous 
meaning in other branches of the law. 


JUS RECUPERANDI, INTRANDI, &0. 
is the right of recovering and entering 
lunds. Tomlins; Cowel. 


JUS TERTII. This phrase, which signi- 
fies literally the right of some third person, 
is commonly applied in the following 
manner: a tenant, it is true, cannot dispute 
the title of his landlord, but he may plead 
that such title has determined by convey- 
ance or otherwise; and so also a builee 
when sued to re-deliver the goods bailed to 
him, cannot as a rule deny the right of the 
bailor (who delivered them to lim) to re- 
cover the goods; nevertheless he may shew 
thut by transfer, assignment, or otherwise, 
the bailor’s right to have tlie goods re- 
delivered to him has determined, e.g., a 
pawnbroker will regard only the holder of 
the duplicate, and to an action brought by 
the pawnor, will set up the defence of jus 
tertii. 

JUSTICES (justiciarii). Officers ap- 
pointed by the Crown to administer justice. 
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JUSTICES—continued. 
The various sorts of justices will be found 
under their proper heads in the following 
titles, 


JUSTICES OF ASSIZE, or, as they are 
sometimes called, justices of nisi prius. The 
judges of the superior Courts at West- 
minster, who go circuit into the various 
counties of England and Wales twice a 
year, for the purpose of disposing of such 
causes as are ready for trial at the assizes, 
are termed justices of assize. 

See also title Circuits. 


JUSTICES IN EYRE. So called from 
the old French word eire, i. e., a journey, 
were those justices who in ancient times 
were sent by commission into various 
counties to hear more especially such causes 
as were termed pleus of the Crown; they 
differed from justices in oer and terminer, 
inasmuch as the latter were sent to one 

luce, and for the purpose of trying only a 
imited number of special causes: whereas 
the justices in eyre were sent through the 
various counties with a more indefinite and 
general commission ; in some respects they 
resembled our present justices of assize, 
although their authority and manner of 
proceeding differed much from them. 


JUSTICES OF THE FOREST were officers 
who had jurisdiction over all offences com- 
mitted within the forest against vert or 
venison. The Court wherein these justices 
sat and determined such causes was called 
the justice seat of the forest. They were 
also sometimes called the justices in eyre 
of the forest. 


JUSTICES OF GAOL DELIVERY. Those 
justices who are sent with commission to 
hear and determine all causes appertaining 
to such persons who for any offence have 
been cast into gaol. Purt of their authority 
was to punish those who let to mainprise 
those prisoners who were not builable by 
the law, nor by the Statute De finibus; and 
they seem formerly to huve been sent into 
the country upon this exclusive occasion, 
but afterwards justices of assize had the 
same authority given them. 


JUSTICES OF THE HUNDRED. A 
hundredor, lord of the hundred, he who 
had the jurisdiction of a hundred, and 
held the Hundred Court. 


JUSTICES OF THE JEWS. Justices ap- 
pointed by Richard I. to carry into effect 
the laws and orders which he had made for 
regulating the contracts and usury of the 

ews. 


JUSTICES OF LABOURERS. Justices 
who were formerly appointed to redress the 
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JUSTICES OF LABOURERS—continued. 
frowardness of labouring men, who would 
not work without having unreasonable 
wages granted them. 


JUSTICES OF NISI PRIUS: See title 
JUSTICES OF ASSIZE. 


JUSTICES OF OYER AND TERMINER. 
These justices of oyer and terminer are 
certuin persons appointed by tlie king's 
commission, among whom are usually two 
judges of the Courts at Westminster, and 
who go twice in every year into every 
county of the kingdom (except London and 
Middlesex), and at what is usually called 
the assizes heur and determine all treasons, 
felonies, and misdemeanors. They are 
usually those who have before been de- 
ascribed under the titles of Justices of Assize, 
and Justices of Gaol Delivery. 


JUSTICES OF THE PEACE. Certain 
justices appointed by the king’s spccial 
commission under the great seal jointly 
and separately, to keep the peace of the 
country where they dwell. Any two or 
more of them are empowered by this com- 
mission to inquire of and determine 
felonies and other misdemeanors, in which 
number some particular justices, or one of 
them, are directed to be always included. 
and no business to be done without their 
presence, the words of the commission 
running thus: “quorum aliquem vestrum,” 
A. B. C. D., &c., “unum esse volumus ;’ 
whence the persons so named are usually 
called justices of the quorum. 


JUSTICES OF THE PEACE, ORIGIN OF. 
The origin of these magistrates is to be 
found in the reign of Edward I., who by 
the stat. 3 Edw. 1 (Statute of Westminster 
the First) c. 9, and by the statute of 
Coroners (4 Edw. 1, stat. 2), but chiefly 
by the statute of Winton, otherwise Win- 
chester (13 Edw. 1), directed that every 
country and town should be well kept, and 
that upon any robbery or felony committed 
therein, hue and cry should be raised upon 
the felon, and they that kept the town 
were to follow him with hue and cry from 
town to town with all the town and the 
towns near; and failing capture, the hun- 
dred was made liable for the damage. In 
the reign of Edward III., conservators of 
the peace were appointed, whose duty it 
was to assist the sheriff, coruner, and con- 
stable, and they were empowered to im- 
prison and punish rioters and offenders. 
These cunservators were afterwards desig- 
nated justices of the peace. By a more 
recent statute, 27 Eliz. c. 13, the sheriff or 
constable was required to make the pursuit 
both with horse and foot; and to the 
present day, hue and cry in that manner 
may still be made under that aud the 
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JUSTICES OF THE PEACE, ORIGIN OF 
—continued, 
previous statutes, but is seldom if ever in 
fact made, owing to the equally effective, 
if not so speedy, remedy which is provided 
in the orinar police and criminal pro- 
cesses for the apprehension and punish- 
ment of offenders. 


JUSTICIES. A writ directed to the 
sheriff, empowering him for the sake of 
dispatch to try an action in his County 
Court for a largor amount than he has the 
ordinary power to do. It is so called 
because it is a commission to the sheriff to 
do the party justice. 4 Inst. 266. 


JUSTIFICATION. Pleas in justification 
or excuse are such as shew some justifica- 
tion or excuse of the matter charged in the 
declaration, the effect of which is to shew 
that the plaintiff never had any right of 
action because the act charged was lawful ; 
a plea of son assault demesne is one of 
this kind of pleas (Stephen on Plead. 224). 
They are, however, more common in actions 
for a libel, to which the defendant justifies 
on the score either of privilege, or of truth 
and the public advantage. 


JUSTIFYING BAIL. Is the act of 
proving to the satisfuction of the Court 
that the persons put in as bail for the 
defendant in an action are competent and 
sufficient persons for the purpose. No 
persons are justified in becoming bail for 
a defendant unless they are householders 
and possess certain other qualifications 
with reference to property, &.; but it fre- 
quently happens that persons become, or 
endeavour to become, bail for a defendant, 
who are not so qualified, or whom the 
plaintiff suspects not to be so qualified: in 
this case the plaintiff objects to such bail 
(or, as it is termed, excepts to them), who 
are then called on to justify themselves, 
and this they do by swearing themselves to 
be housekeepers, and to possess the other 
qualifications required of them; and this 
is termed justifying bail. They frequently 
justify voluntarily, without being required 
to do so by the plaintiff. 1 Arch. Prac. 
817-57 ; Tidd. 149. 


JUVENILE OFFENDERS: See title Re- 
FOKMATORIES, 


l K. 


KEEPER OF THE GREAT SEAL. A 
high officer of state, through whose hands 
paes all chaiters, grants, and commissions 
of the king under the great seal. He is 
styled Lord Keeper of the Great Seal, and 
this office and that of Lord Chancellor are 
united under one person ; for the authority 
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KEEPER OF THE GREAT SEAL—cont. 


of the Lord Keeper and that of the Lord 
Chancellor were, by stat. 5 Eliz. c. 18, 
declared to be exactly the same; and like 
the Lord Chancellor, the Lord Keeper with 
zus at the present day is created by the 
mere delivery of the king’s great seal into 
his custody. Comyns Dig. tit. Chancery. 


KEEPER OF THE PRIVY SEAL. An 
officer through whose hands pass all 
charters signed by the king before they 
come to the great seal. He is a priv 
councillor, and was anciently called cler 
of the privy seal, but is now generally 
called the Lord Privy Seal. Rot. Parl. 11 
H. 4. 


KING’S BENCH. The supreme Court 
of Common Law in the kingdom, consist- 
ing of a chief justice and four puisné justices, 
who, by their office, are the sovereign con- 
servators of the peace and supreme coroners 
of the land. The Court of King’s Bench 
was 80 called because the king used for- 
merly to sit there in person, the style of 
the Court still being coram ipso rege. This 
Court is the remnant of the Aula Regis, and 
was formerly not stationary in any par- 
ticular spot, but attended the king’s per- 
son wherever lie went; hence the reason 
for proceas issuing out of this Court in the 
king's name being returnable, “ ubicunque 
fuerimus in Anglia.” 4 Inst. 13. 

See also title Counts OF JUSTICE. 


KING’S COUNSEL. Barristers selected 
on account of their superior learning and 
talent to be his majesty’s counsel; the 
only outward distinction between these 
and other barristers is, that they wear silk 
gowns and take precedence in Court. The 
two or of the king’s counsel are 
called the Attorney and Solicitor-General, 
and none of these counsel can plead pub- 
licly in Court for a prisoner or a defendant 
in a criminal prosecution without a licence 
obtained for that purpose from the Crown. 
Fortescue, de Legibus, c. 50. 


KNIGHT'S FEE (feodum militare): See 
title Kniaut SERVICE. 


ENIGHT SERVICE. A species of feu- 
dal tenure, which differed very slightly 
from a pure and perfect feud, being 
entirely of a military nature; and it was 
the first, most universal, and most honour- 
able of the feudal tenures. To make a 
tenure by knight service, a determinate 
quantity of land was necessary, which was 
called a knights fee (feodum militare), 
the measure of which was estimated at 
twelve plough-lands. Spelman, 219; 2 
Inst. 596. 


KNIGHTS OF THE SHIRE. Knights 
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KNIGHTS OF THE SHIRE—continued. 


of the shire, otherwise called knights of 
Parliament, are two knights or gentlemen 
of property wlio are elected by the free- 
holders of a county to represent them in 
Parliament. In times of old they were 
required to be real knights, girt with the 
sword, but now notable esquires may bo 
chosen. They required to possess, as a 
qualification to be chosen, not less than 
£600 per annum of freehold estate. Lut, 
at the present day, all property qualifica- 
tions in members of Parliament have been 
removed. 
See title PARLIAMENT. 


L. 


LACHES (from the Fr. ldchesse, indo- 
lence). Negligence, mistake arising from 
negligence, &c. Thus, in Littleton, 
“laches of eutry,” signifies a neglect in 
the heir to enter (Litt. 136; Les Termes de 
la Ley). Laches is a ground for refusing 
relief in Courts of Equity, upon the maxim 
of these Courts, Vigilantibus non dormi- 
entibus æquitas subvenit” ; and so strong 
is the aversion to bringing forward stale 
demands, that the Courts of Equity, at 
any rate in the matters which are subject 
to their exclusive jurisdiction, refuse to 
relieve even within the statutory periods 
of limitation ; although, of course, in mat- 
ters which are subject to their concurrent 
jurisdiction, they must allow the plaintiff 

is full legal period. 


LÆSE MAJESTY. An old term of law, 
designating the crime of attempting any- 
thing against the king's life, or to raise 
sedition ugainst him, or to create disaffec- 
tion in the army (see 2. Reeves Eng. Law, 
5, 6). The modern equivalent is Hic 
Treason, which title see. 


LESIONE FIDEI, SUITS PRO. Suits 
or actions for breach of faith in civil con- 
tracts, which the clergy, in the reign of 
Stephen, introduced into the spiritual 
Courts, were so termed. By means of 
these suits they took cognizance of many 
matters of contract which in strictness 
belonged to the temporal Courts. It is 
conjectured that the pretence on which 
they founded this cluim to an extended 
jurisdiction was, that oaths and faith 
solemnly plighted, being of a religious 
nature, the breach of them belonged more 
properly to the apiritual than to the lay 
tribunal (1 Reeves, 74). These suits, 
along with the jurisdiction assumed over 
express and implied or resulting uses, open 
or secret, have contributed to the develop- 
ment of the principal branches of equitable 
jurisdiction at the present day. 
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LAND (terra). This word has a more 
comprehensive signification in law than 
in common parlance; for it comprehends 
not only land or ground, but also anything 
that may stand thereon, as a house, a 
castle, or a barn. It has also an indefinite 
extent upwards as well as downwards, 
“ Cujus est solum ejus est usque ad cœlum, 
et deinde usque ad inferos,” being the 
maxim of the law: and therefore no man 
may erect any building or the like to over- 
hang another’s lands, and whatever is in 
a direct line between the surface of any 
land and the centre of the earth belongs to 
the owner of the surface, so that the word 
“ lands” comprehends not only the face of 
the earth, but everything under it or over 
it (Co. Litt. 4a). When, however, the word 
“land” was used in a declaration of eject- 
ment without any qualifying adjunct, it 
obtained a very restricted sense, and meant 
arable land (Salk. 256). In such cases, 
therefore, the particular kind of land 
should have been stated. Cowp. 346; 11 
Rep. 55; Adam's Eject. 31; 2 Ch. Pl. 
626, n. (0), 6th ed. 


LANDLORD. He of whom lands or 
tenements are held (Co. Litt.) When the 
absolute property in, or fee-simple of, the 
land belongs to a landlord he is then some- 
times denominated the ground landlord in 
contradistinction to such an one as is pos- 
sessed only of a limited or particular inte- 
rest in land, and who himself holds under 
a superior landlord. 


LANDLORD AND TENANT. This 

hrase expresses a familiar legal relation, 
involving many peculiar rights, duties, and 
liabilities. The relation is contractual, and 
is constituted by a letting or agreement to 
let (as to which, see title Lease). The 
landlord is entitled to be paid a stated 
rent, and may enforce payment thereof 
cither by action, or by distress, or by entry 
(see these three several titles). The tenant 
is entitled to the possession and quiet en- 
joyment of the premises so long as he pays 

is rent and duly observes and performs 
the other stipulations contained in his con- 
tract (see title Covenants). A failure in 
the performance of any covenant works a 
forfeituré (see that title), unless the land- 
lord chooses to waive the breach (see title 
Waltver). The tenant is also bound to 
keep and leave the premises in good re- 
pair, and will be liable for Dilapidations 
(see that title); but he is permitted during 
the term of his lease, but not afterwards, 
to unfasten and remove all tenants’ fix- 
tures so-called which have been affixed to 
the premises by himself (see title Fix- 
TURES). He is estopped from disputing 
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LANDLORD AND TENANT—continued. 
but he may shew that that title has deter 
termined (see title Jus TERTII). 

See also title KyECTMENT. 


LAND-TAX. An annual charge levied 
by the Government upon the subjects of 
this realm in respect of their real estates, 
and also in respect of offices and pensions, 
but not (since 4 & 5 Will. 4, c. 11) in re- 
spect of their personal estates. The method 
of raising it is by charging a particular 
sum upon each county according to a cer- 
tain valuation, and this sum used to be 
assessed and raised upon individuals by 
commissioners duly appointed for that 
purpose (2 Burn’s Justice, 61). Under 
the stat. 16 & 17 Vict. c. 74, facilities are 
afforded for the redemption of this tax, 
which is now generally redeemed. 

For origin, see title TAXATION. 


LAPSE. This word is used in various 
senses. (1.) As applied to church livings, 
it denotes a species of forfeiture by which 
the right of presentation to a church ac- . 
crues to the ordinary by the neglect of a 
patron to present; to the metropolitan by 
the neglect of the ordinary; and to the 
king by neglect of ti.e metropolitan. (2.) As 
applied to a legacy, it denotes the failure 
of a testamentary gift through the devi- 
see or legatee dying in the testator’s 
lifetime. The mere addition of the words 
“heirs and assigns,” or “ executors, ad- 
ministrators, and assigns,” or other words 
of limitation to the name of the prede- 
ceasing devisee or legatee in the gift to 
him will not prevent a lapse of the in- 
terest given; and the rule is the same 
where the devisee or legatee is already 
dead at the date of the will (Maybank v. 
Brooks, 1 Bro. C. C. 84). And although 
the legacy be of a debt, it is liable to lapse 
in the same manner (Elliott v. Davenport, 
1 P. Wms. 83): and although the legacy 
or devise be contained in a will made in 
exercise of a power the creation of which 
was by an instrument (whether deed or 
will) taking effect before the death of the 
legatee or devisee, still even in this case 
the legacy or devise will lapse in case the 
legatee or devisee predecease the testator 
who exercises the power. Duke of Marl- 
borough v. Lord Godolphin, 2 Ves. 78; 
Culsha v. Cheese, 7 Hare, 236. 

A mere declaration that the devise or 
bequest shall not lapse is ineffectual to 
prevent a lapse in case of the devisee or 
legatee predeceasing the testator (Picker- 
ing v. Stamford, 3 Ves. 493); but such a 
declaration, if accompanied with the de- 
signation of a substitute for the devisee or 
legatee in case he predeceases the testator, 
would be valid to prevent a lapse (Toplis 


his landlord's title (see title EsrorrEL), | v. Baker, 2 Cox, 121); and from the desire 
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LAPSE—continued. 


of the Courts to effectuate the intentions 
of testators, such designation of a substi- 
tute, where not expressly made, has been 
in a manner implied from trifling circum- 
stances, e.g., in Gittings v. M Dermott (2 
My. & K. 39), Lord Brougham, C., in the 
cuse of a gift to the children of A. or to 
their heirs, held that the representatives 
of predeceasing children were entitled by 
way of substitution for their parents, the 
word heirs, although ordinarily a word of 
limitation, and not of purchase, being in 
that particular decision, and by reason 
chiefly of the two words or to which are 
italicised, construed as a word of purchase 
and not of limitation. 

Again, if the testator makes a gift to 
two or more persons jointly, there is, of 
course, no lapse if one or more of the joint 
tenants survive, as the survivors will take 
by survivorship; and similarly, if the 
testator makes a gift to two or more per- 
sons in common, and limits over to the 
survivor or survivors the share of any pre- 
deceasing tenant, there is, of course, again 
no lapse if one or more of the tenants in 
common survive, as the survivor will take 
under the limitation over. But it is the 
rule of law in this latter case that there 
is no survivorship upon survivorship; and 
therefore, unless the limitation over is 
made (as it commonly is made) to extend 
“as well to the accruing as to the original 
shares,” there will be a lapse as to any 
accrued share of a predeceasing legutge or 
devisee. Pain v. Benson, 8 Atk. 80. 

Again, if a devise or bequest is made to 
persons of a class in common tenancy, and 
the class is to be, i. e., can only be, ascer- 
tained at the date of the testator’s death, 
the members of the class who are surviving 
at that date will take the whole among 
them, notwithstanding that other persons 
who but for their prior death would have 
formed members of the class may have 
predeceased the testator. Viner v. Francis, 
2 Bro. C. C. 658. 

And with reference to the question, 
whether lapse shall take place or not, the 
cases of Willing v. Baine (3 P. Wms. 113), 
and Humberstone v. Stanton (1 V. & B. 385), 
should be contrasted. 

Where a devise or bequest is made to 
one person in trust for another, the legal 
estate will lapse in case the devisee or 
legatee in trust, i.6., the trustee, should 
predecease the testator, but the beneficial 
interest, or interest of the cestui que trust, 
will not therefore also lapse (Elliott v. 
Davenport, 2 Vern. 520); and conversely, 
in the case of a like devise or bequest, the 
beneficial estate will lapse, and the legal 
estate will not lapse in case the cestui que 
trust predecease the testator (Doe d. She 
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LAPSE— continued. 

v. Edlin, 4 Ad. & E. 582). It has even 
been held in Oke v. Heath (1 Ves. 135) that 
an annuity bequeathed to C. and charged 
on & baa bora to B. did not Japse by reason 
merely that B. predeceased the testator, 
whereby the bequest to him lapsed. 

Some provisions have been made by the 
stat. 7 Will. 4 & 1 Vict. c. 26, against 
lapse in certain cases, that is to say: 

(I.) By s. 25 of that Act devises and 
bequests which would otherwise lapse are 
given to the residuary devisee or legatee 
(if there is one); 

(2.) By s 32 of the same Act the devise 
of an estate tail to any one (whether child 
or 1 does not lapse by reason 
merely of the devisee in tail predeceasing 
the testator, but takes effect in him, and 
descends to the person who is his heir in 
tail at the testator's death, if he has any 
such ; and 

(3.) By s. 33 devises or bequests made 
to a child or children of the testator who 
predecease the testator, but leave issue 
surviving the testator, do not lapse, but 
take effect in the predeceasing child or 
children, and devolve in case of the intes- 
tacy of the latter upon their next of kin, 
and in case they have made a will, accord- 
ing to the disposition or dispositions 
thereof contained in that will (Winter v. 
Winter, 5 Hare, 306; Johnson v. Johnson, 
3 Hare, 157). It has been held, however, 
that the 33rd section of the Act does not 
apply to gifts under a limited, d.e., special, 
power of a eer where there is a 
gift over in default of appointment (Grif- 
jiths v. Gale, 12 Sim. 327); but it does 
apply to a general power of appointment, 
even although there is a gift over in de- 
fault of appointment. Eccles v. Cheyne, 
2 K. & J. 676. 


LARCENY. Larceny is the felonious 
taking and carrying away of the personal 
goods of any one from his possession, with 
intent to convert them to the use of the 
offender without the consent of the true 
owner. Larceny was formerly divided into 
grand and petty larceny; the former, in- 
cluding the stealing of goods above the 
value of 12d.; the latter of that value or 
under. This distinction was abolished by 
stat. 7 & 8 Geo. 4, c. 29, and now ull lar- 
cenies are subject to the same incidents as 
grand larceny. Larceny is sometimes dis- 
tinguished into simple and compound; the 
former being larceny of goods only, the 
latter larceny from the person or habitation 
of the owncr (1 Hale, 510). The law re- 
garding this offence is now consolidated 
by the statute 24 & 25 Vict. c. 96, which 
renders also many things (both animate 
and inanimate), the subjects of larceny, 
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which for various reasons were not 80 
before that Act. 


LATENT AMBIGUITY. This is an 
ambiguity which arises not upon tlie words 
of the will, deed, or other instrument, as 
looked at in themselves, but upon those 
words when applied to the object or to the 
subject which they describe. The term is 
opposed to the phrase Patent Ambiguity 
(which see). The rule of law is, that ex- 
trinsic or parol evidence is admissible in 
all cases to remove a latent ambiguity, but 
in no case to remove a patent one. 

See title Extrinsic EVIDENCE. 


LATHE, LATH, or LETH. Is the de- 
signation of a great portion of a county 
containing three or more hundreds or 
wapentakes. Les Termes de la Ley. 


LATITAT. A writ, which before the 
Uniformity of Process Act, was the process 
used for commencing personal actions in 
the King’s Bench against a defendant 
secking to evade the service of the writ. 
It recited the bill of Middlesex, and the 
procecdings thereon, and that it was testi- 
tied that the defendant “ latitat et discur- 
rit,” lurks and wanders about, and there- 
fore commanded the sheriff to take him, 
and have his body in Court on the day of 
the return. 

See now titles Service; SUBSTITUTED 
SERVICE. 


LAW. This word has various signi- 
fications. (1.) In the most enlarged sense 
in which the word can be used, it applies 
not only to those rules, or systems of rules, 
which different governments lay down for 
the internal regulation of their respective 
communities, but also to those fixed and 
invariable principles in conformity with 
which nature carries on her operations. 
(2.) When, however, we wish to restrict 
the sense, or to limit the application of 
the word, we use it ordinarily in conjunc- 
tion with some other phrase; thus, when 
we apply it to those rules or principles of 
morality which our reason enables us to 
discover, and our conscience commands us 
to obey, we call it not unfrequently the 
law of nature; and when the same rules 
and principles are applied to the regulation 
of the conduct of nations in their inter- 
course with each other, it is then termed 
the Law of Nations or International Law. 
(3.) The word Law,” however, in a still 
more limited sense, signifies that body, or 
system, of rules, which the government of 
a country has established for its internal 
regulation, and for ascertaining and defin- 
ing the rights and duties of the governed, 
and it is then commonly called Municipal, 
i., Civil Law, and, in popular language, 
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“the law of the land.” The Municipal 
Law of England is composed of written 
and unwritten laws (jus scriptum and jus 
non scriptum); or, in other words, of the 
statutes of the realm, and of the custom 
of the realm, otherwise termed the Com- 
mon Law ;” on both of which branches of 
the law the superior Courts exercise their 
judgment, giving construction and effect to 
the former, and by their interpretation de- 
claring what is and what is not the latter. 
The following extract from an important 
case furnishes & good illustration of the 
division of our Municipal Law into the jus 
non scriptum, or the Commun Law, and the 
jus ecriptum or the written, or Statute Law, 
and of the mode in which the Courts exer- 
cise their judgment thereon :— 

“ Two questions of importance were raised 
in the course of the argument. The first, is, 
whether at Common Law a foreigner resid- 
ing abroad. and composing a work, has a 
copyright in England. The second is, 
whether such foreign author, or his as- 
signee, has such a right by virtue of the 
English statutes. . . . Weare all of opinion 
that no such right exists in a foreigner at 
the Common Law ; but that it is the creature 
of the Municipal Law of each country, and 
that in England it is altogether governed 
by the statutes which have been passed to 
create and regulate it. A foreign author’ 
having, therefore, by the Common Law, no 
exclusive right in this country, the only re- 
maining question is, whether he has such 
aright by the Statute Law; and this de- 
pends on the construction of the statutes 
relating to literary copyright which were 
in force at the time of the transaction in 
question.” See per Pollock, O.B., in Chap- 
pel v. Purday, 14 M. & W. 316; also 
1 Reeve’s Hist. 1.) For an explanation of 
the different kinds of law, see their parti- 
cular titles. 

The various significations in which the 
term Law” has been used in jurispru- 
dence, are thus given by Locke and Austin: 

I. Locke’s divisions of Laws,— 

(1.) Divine Law,—being the Law of 
God natural and revealed ; 
(2.) Civil ee the Municipal 


W;: an 
(3.) at of Reputation, being mora- 
i i 


II. Austin’s divisions of Laws. — 
(I.) Divine Law, — being the revealed 
Law of God ; 
(2.) Positive Human Law, being Mu- 
nicipal Law ; 
(3.) ree Morality, being morality ; 


an 

(4.) Laws metaphorically so called, 
being the laws of animate and 
inanimate nature. 
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LAW OF MARQUE (from the German 
word march, i. e., a bound or limit). A 
sort of law of reprisal, which entitles him 
who has received any wrong from another, 
and cannot get ordinary justice, to take 
the shipping or goods of the wrongdoer 
when he can find them within his own 
bounds or precincts, in satisfaction of the 
wrong (Cowel). The consent of the sove- 
reign is necessary before any subject can 
thus proceed by his own arm to vindicate 
@ wrong; and such consent, where granted, 
is expressed in the so-called Letters of 
Marque. 

See also title REPRISALS. 


LAW MERCHANT (lez mercatoria). One 
of the branches of the unwritten or Com- 
mon Law, consists of particular customs, or 
Jaws which affect only the inhabitants of 
5 districts, under which head may 

e referred the law or custom of merchants 
(lex mercatoria), which is a particular 
system of customs used only among one set 
of the king's subjects, which, however dif- 
ferent from the general rules of the Com- 
mon Law, is yet engrafted into it, and made 
a part of it; being allowed for the benefit 
of trade to be of the utmost validity in all 
commercial transactions, for it is a maxim 
of law, that “ cuilibet in sua arte credendum 
est.” This law of merchants comprehends 
the laws relating to bills of exchange, mer- 
cantile contracts, sale, purchase and barter 
of goods, freight, insurance, &o. 1 Chitty's 
Bl. 76, n. (q). 


LAW OF NATIONS. The Law of Nations 
consists of a system of rules or principles 
deduced from the luw of nature, intended 
for the regulation of the mutual intercourse 
of nations. The law is founded on the 
principle, that the different nations ought 
to do to ench other in time of peace as 
much good, and in time of war as little 
harm, as may be possible without injuring 
their own proper interests; and this law 
comprehends the principles of nationul in- 
dependence, the intercourse of nations 
in peace, the privileges of ambassadors, 
consuls, and inferior ministers; the com- 
merce of the subjects of each state with 
those of the others in times of war and of 
peace, or of neutrality; the grounds of just 
war, and the mode of conducting it; the 
mutual duties of belligerent and neutral 
powers; the limit of lawful hostility; the 
rights of conquest; the faith to ob- 
served in warfare; the force of armistice, 
of safe conducts and passports; the nature 
and obligations of alliances; the means of 
negotiation, and tl:e authority and inter- 
pretation of treaties. 1 Chitty’s Commer- 
cial Law, 25, 26; Puffendorf. 

See also title INTERNATIONAL Law. 


LAW OF NATURE: See title Law. 
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LAW-WORTHY. Being entitled to, or 
having the benefit and protection of the 
law. Brady on Boroughs, 16, fo. ed. 


LAY, TO. Signifies to allege, to state, 
&c., e.g.: “ No inconvenience can arise to 
the defendant from either mod“ of laying 
the assault.” Per Curiam, 2 Bos. & Pul. 
427; 6 Mod. 38. If you lay (i. e., allege, 
or state) an ouster in your declaration, you 
must lay a re-entry.” Per Holt, C. J. So 
“laying the venue” signifies the stating, 
naming, or placing in the margin of a 
declaration auy given county us the county 
in which the plaintiff proposes that the 
trial shall take place. 


LEADING A USE. When lands were 
conveyed by that species of conveyance 
termed a “fine and recovery. the legal 
seisin and estate became thereby vested in 
the cognisee or recoveror, i. e., in the person 
who was the object of that conveyance. 
But if the owner of the estate declared his 
intention that such fine or recovery should 
enure or operate to the use of a third person, 
a use immediately arose to such third 
person out of the seisin of the cognisee or 
recoveror; and the Statute of Uses trans- 
ferred the actual possession to such use, 
without any entry on the part of such third 
person, The decd by which the owners of 
estates so declared their intention with 
regard to the lands thus conveyed was 
termed either a deed to lead the uses, or a 
deed to declare the uses; when executed 
prior to the levying the fine, or suffering 
the recovery, it bore the former appella- 
tion; when executed subsequently thereto, 
it bore the latter. 1 Cru. Dig. 396. 

See also titles CONVEYANCES; Users. 


LEADING CASE. Amongst the various 
cases that are argued and determined in 
the Courts, some, from their important cha- 
racter, have demanded more than usual 
attention from the judges, and from this 
circumstance are frequently looked upon 
as having settled or determined the law 
upon all points involved in such cases, and 
from the importance they thus acquire are 
familiarly termed “leading cases.” Such, 
for instance, are those cases collected in 
the valuable work of the late Mr. J. W. 
Smith, so well known to the profession 
under the title of “Smith's Leading Cases: 
and similar collections have been made of 
the leading cases in Conveyancing Law 
(Tudor's), and in Equity Law (White & 
Tudor's), and in Mercantile Law (Tudor's). 


LEADING QUESTION. A question put 
or framed in such a form as to suggest the 
answer sought to be obtained by the person 
interrogating. A counsel is said to put a 
leading question to a witness, when, instead 
of putting a simple interrogation, x states 
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LEADING QUESTION—continued. 
a proposition as though he believed it to be 
true, with a view of leading the witness into 
the admission of it. Such questions may be 
asked upon cross-examination, but not upon 
examination in chief. They may ulso be 
asked with a view to discrediting one's 
own witness where he unexpectedly proves 
adverse. 
See also title WITNESSES. 


LEASE. A lease is a conveyance of 
lands or tenements to a person for life, for 
a term of years or at will, in consideration 
of a return of rent or some other recom- 
pense. The person who so conveys such 
lands or tenements is termed the lessor; 
and the person to whom they are conveyed 
the lessee; and when a lessor so conveys 
lands or tenements to a lessee, he is said to 
lease, demise, or let them. 4 Cruise, 58. 

See also titles ASSIGNMENT; CONVEY- 
ANCES; FORFEITURE; FRAUDS, STA- 
TUTE OF; LANDLORD AND TENANT; 
TENANCIES ; UNDERLEASE. 


LEASE AND RELEASE. A species of 
conveyance commonly in use for convey- 
ing the fee simple or absolute property in 
lands or tenements from one person to 
another. In the reigns of Henry VI. and 
Edward IV. it was not unusual to transfer 
freehold estates in the following manner: 
A deed of lease was made to the intended 

urchaser for three or four years; and after 

e had entered into possession, a deed of 
release of the inheritance was executed to 
him, which operated by enlarging his 
estate into a fee simple. When it was 
found that the Statute of Uses transferred 
the actual possession without ony the 
idea of a leuse and release was adopted. 
This kind of conveyance was thus con- 
trived :—A lease, or rather bargain and sale 
upon some pecuniary consideration for one 

ear was made by the tenant of the free- 
hold to the lessee or bargainee, d.e., to the 
person to whom the lands were to be con- 
veyed; now this made the vendor stand 
seized to the use of the lessee or barguinee, 
and vested in the latter the use of the term 
for a year, to which the Statute of Uses 
immediately transferred the possession. 
Thus the bargainee, by being in possession, 
became immediately capable of accepting a 
release of the freehold and reversion (which 
must be made to a tenant in possession), 
and accordingly a release was made to him, 
dated the day next after the day of the 
date of the lease for a year, which at once 
transferred to him the treehold. 

See also titles CONVEYANCES; USES. 


LEGACIES. These are bequests (i. e., 
gifts by will) of personal property; they 
are of three kinds, namely :— 
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(1.) General, called also pecuniary, lega- 
cies, being a gift of money or other fungible 
substance in quantity ; 

(2.) Specific legacies, being a gift of ear- 
marked money, or of other car-marked 
fungible substance, in mass, or of any non- 
fungible substance by description; and, 

(3.) Demonstrative legacies, being a gift 
of money or otler funyible substance in 
quantity, expressed to be made puyable out 
of a specified sum of money or other speci- 
fied fungible substance; but such legacies 
become, upon any destruction of the speci- 
fied source of payment, merely general 
legacies. 

The following are examples of these 
three kinds of legacies, namely: 

(1.) General legacies: £500 in cash 
(Richards v. Richards, 9 Price, 226); £50 
annuity payable out of, or charged upon, 
the personal estate (Alton v. Medlicott, 2 
Ves. 417); £20 to buy a ring (Apreece v. 
Apreece, 1 V. & B. 364): my stock (Good- 
lad v. Burnett, 1 K. & J. 341); and, ordin- 
arily, residuary gifts. 

(2.) Specific legacies: sum of money in 
such a hag (Lawson v. Stitch, 1 Atk. 
508); sum of money in the hands of A. 
(Hinton v. Pinke, 1 P. Wms. 510); A. s 
debt (Fryer v. Morris, 9 Ves. 300): A. 8 
bond (Davies v. Morgan, 1 Beav. 405); my 
East India Bonds (Sleech v. Thorington, 
2 Ves. 562); gift of one part of debt to A., 
and of residue thereof to B. (Ford v. Flem- 
ing, 2 P. Wms. 469); gift of debt to A. for 
life, remainder to B. (Ashburner v. Mac- 
guire, 2 Bro. C. C. 108); a lease of lands 
(Long v. Short, 1 P. Wms. 403); and occa- 
sionally residuary gifts. Page v. Leaping- 
well, 18 Ves. 463. 

(3.) Demonstrative legacies : £1000 out of 
my Reduced Stock (Kirby v. Potter, 4 Ves. 
748); £12,000 out of my funded prope 
(Lambert v. Lambert, 11 Ves. 607); £500 
annuity or legacy payable out of, or charged 
on, lands. Savile v. Blacket, 1 P. Wms. 778. 

These distinctions between legacies lead 
to the following consequences :-— 

I. With reference to the Ademption of 
legacies : 

(1.) General legacies are not, as a general 
rule, liable to ademption ; so that although 
locally described, the alteration of locality 
by removal does not adevm the legacy 
(Norrts v. Norris, 2 Coll. 719); but a 
general legacy to a child would be adeemed 
in whole, or pro tanto, by a subsequent por- 
tion given to that child (see title Satisrac- 
TION OF LEGacy BY Porvion, infra). 

(2.) Specific legacies are invariably lia- 
ble to ademption, e.g., by the specifi: thing 
ceasing to belong to the testator and not 
becoming his again at or before his denth 
(Stanley v. Potter, 2 Cox, 182), and without 
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reference to the animus adimendé of the 
testutor (Ashburner v. Macguire, 2 Bro. 
C. C. 108); or even, in case of the specific 
thing being specific by local description 
merely, by the alteration of that description 
through the removal of the goods in the 
testator’s life-time (Green v. Symonds, 1 
Bro. C. C. 127, n.: Heseltine v. Heseltine, 
3 Mad. 276), unless the local description is 
again in existence at the testator's death 
(Land v. Devaynes, 4 Bro. C. C. 537); or 
unless the original removal was due to fire 
or other inevitable cause (Chapman v. 
Hart, 1 Ves. 271), or to fraud (Shaftsbury 
v. Shaftesbury, 2 Vern. 747); or by the 
destruction of the specific thing, although 
it is insured and the insurance is recovered 
after the testator’s death, and although the 
destruction occurred contemporaneously 
with his death (Durrant v. Friend, 5 De G. 
& Sm. 343); or in the case of a debt, by 
the discharge of the debt in the testator’s 
lifetime (Rider v. Wager, 2 P. Wms. 329); 
(Barker v. Rayner, 5 Madd. 208); although 
the debt should have been a mortgage 
debt, and part of it is outstanding at the 
testator’s death on a new security (Gardner 
v. Hatton, 6 Sim. 93); but in general the 
partial receipt of a debt isonly an ademp- 
tion pro tanto (Jones v. Southall, 32 Beav. 
81); and a destruction by Act of Parlia- 
ment of steck of one kind followed by a 
substitution for it of stock of another kind 
is no ademption (Partridge v. Partridge, 
Cas. t. Talb. 226; Oakes v. Oakes, 9 Hare, 
666); as neither is the unauthorized al- 
though provident alteration during lunacy 
of a specific thing bequeathed by the lu- 
natic when sane (Taylor v. Taylor, 10 Hare, 
475). A specific legacy is also adeemed 
by an assignment of the specific thing, ¢g., 
leaseholds ( v. Maintell, 22 Beav. 
223); but not by a pawn or pledge thereof 
(Knight v. Davis, 3 My. & K. 361); and the 
executors must redeem same at the cost of 
the general estate, although the executors 
need not in the case of a seques of fully 
paid-up shares, or of other like choses already 
perfected in the testator’s lifetime, pay the 
calls which are made thereon subsequently 
to the testator’s death. Armstrong v. Barnet, 
20 Beav. 424. 

(3.) Demonstrative legacies, like general 
legacies, are not liable to ademption, the 
fund specified as that out of which they are 
to be paid being the primary fund only, and 
the general personal estate being liable in 
subsidium (Savile v. Blacket, 1 P. Wms. 
777); but such a legacy would be adeemed 
if the specified fund were declared to be 
the only fund for payment (Coard v. Holder- 
neas, 22 Beav. 391); and, semble, it would 
be adeemed in the case of a child by a sub- 
sequent portion to that child. 
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II. With reference to the Abatement 
of legacies :— 

(1.) General legacies are liable to abate 
as between themselves in case the general 
personal estate, and other the property (if 
any) available for their payment is insuf- 
ficient (after payments thereout which are 
of prior right) to pay them all in full, the 

yments of prior right being debts, specific 

egacies, and demonstrative legaciee which 

have remained demonstrative; see title 
MARSHALLING AS BETWEEN LEGATEES. A 
residuary bequest, if general, abates with 
general legucies (Petre v. Petre, 14 Beav. 
197); but a general legacy which is given 
for value, eg, for the relinquishment of 
dower (Burridge v. Bradyl, 1 P. Wms. 
126; 3 & 4 Will. 4, c. 105, s. 12), or for 
the release of a debt actually due (Davies 
v. Bush, 1 Younge, 341), is preferred to other 
general legacies ; and similarly any legacy, 
although general, which the testator ex- 
presses a clear intention should be pre- 
ferred. Lewin v. Lewin, 2 Ves. 415. 

(2.) Specitic legacies are liable to abate 
as between themselves, and part passu with 
demonstrative legacies which have re- 
mained demonstrative, but are preferred to 
general legacies. : 

(3.) Demonstrative legacies which have 
remained demonstrative are liable to abate 
as between themselves, and part passu with 
specific legacies, but are preferred to 
general legacies (Roberts v. Pocock, 4 Ves. 
150); but demonstrative legacies which 
have beceme general are not so preferred, 
Mullins v. Smith, 1 Dr. & Sm. 210. 

III. With reference to the repetition of 
legacies, 

See title SATISFACTION oF LEGACY BY 


EGACY. 
IV. With reference to the satisfaction of 


es, 
See title SATISFACTION OF LEGACY BY 
LEGACY. 
V. With reference to the marshalling of 
legacies, 
See title MARSHALLING OF ASSETS. 
VI. With reference to legacies being an- 
nutties, 
See title ANNUITIES. 
VIL With reference to the lapse of 


legacjes,— 
See title LAPSE. 

VIII. With reference to interest on 
legacies :— 

(A.) General legacies carry interest from 
the time they are payable. Therefore, 

(a.) Where the teatator has fixed no time 
of payment, they are not payable until one 
year after his decease, and therefore only 
carry interest as from that date (Child v. 
Elsworth, 2 De G. M. & G. 679), unless 
they are charged on land, in Tarn case 
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they are payable, and therefore carry in- 
terest, as from the testator’s death (Max- 
well v. Weltenhall, 2 P. Wms. 26); and 
from whichever of these two dates they are 
payable, they will carry interest, although 
the actual payment of the legacies them- 
selves should be then impracticable ( Wood 
v. Penoyre, 13 Ves. 333), and whether the 
assets ure productive or not (Pearson v. 
Pearson, 1 S. & L. 10); and 

(b.) Where the testator has fixed a time 
for payment ; 

(aa.) If that time is fixed for the con- 
venience of the estate merely, they will 
be payable, and will therefore carry interest, 
as from the testator’s death or as from one 
year after the testator’s death, according as 
they are or are not charged on land (Varley 
v. Winn, 2 K. & J. 700); but 

(bb.) If that time is not fixed for the con- 
venience of the estate merely, then it must 
be observed: and if it exceed the year, the 
interest will be proportionately delayed 
(Heath v. Perry, 3 Atk. 101); but if it fall 
within the year, the interest will be propor- 
tionately accelerated (Lord Londesborough 
v. Somerville, 19 Beav. 295); and 

(c.) Whether the testator has fixed a time 
of payment or not, the following other 
legacies are payable, and therefore also 
carry interest, as from the testator’s death. 

(1.) A legacy which is in satisfaction of 
a debt, whether of the testator’s own (Clark 
v. Sewell, 8 Atk. 99) or of another man. 
Shirt v. Westby, 16 Ves. 393. 

(2.) A legacy by a parent (Beckford v. 
Tobin, 1 Ves. 310). or person in loco parentis 
(Wilaon v. Maddison, 2 Y. & O. C. C. 372) 
to a legitimate child being an infant, but 
not to a legitimate child being an adult 
(Raven v. Waite, 1 Sw. 553), nor to a legi- 
timate child although an infant, being 
otherwise provided with maintenance (In 
re Rouse’s Estate, 9 Hare, 649), nor to an ille- 
gitimate child (Beckford v. Tobin, 1 Ves. 
310) in the absence of an express direction 
as to maintenance. Newman v. Bateson, 
3 Sw. 689. 

(3.) A legacy which is settled upon seve- 
ral takers in suocession( Angerstein v. Martin, 
T. & R. 232; Howe v. Dartmouth (Earl), 
7 Ves. 187); but a legnoy of consumable 
articles, other than stock in trade (Philips 
v. Beal, 32 Beav. 25), and other than farm- 
ing stock (Groves v. Wright.2 K. & J. 347), 
being an absolute gift (Andrew v. Andrew, 
1 Coll. 690), unless where the consumable 
articles are included in a residuary hequest 
comprising other articles of a different 
nature (Randall v. Russell, 3 Mer. 195), the 
rule as to payment of interest to the tenant 
for life as from the death is inapplicable. 

(B.) Specific legacies carry interest from 
the time they are payable, and being con- 
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sidered as severed from the bulk of the 
estate and appropriated for the benefit of 
the specific legatee as from the death of the 
testator, they carry interest as from the 
death (Barrington v. Tristam, 6 Ves 345): 
and for that matter it mukes no difference 
that the testator has directed them to be 

aid within twelve calendar months after 

is decease (Bristow v. Bristow, 5 Beav. 
289), or has otherwise postponed the enjoy- 
ment of the principal. 2 Rop. Leg. 1250, 
4th ed. 

(C.) Demonstrative legacies which have 
remained demonstrative, carry interest, 
semble, from the testator’s dcath in like 
manner as specific legacies : but where they 
are payable out of reversionary property, 
they carry interest, semble, only as from the 
date at which the reversion fulls in (Earle v. 
Bellingham, 24 Beav. 448); and if they 
have ceased to be demonstrative, and are 
become g. neral legacies, they are subject 
to the rules above stated regarding the 
payment of interest on general legacies. 
Mullins v. Smith, 1 Dr. & Sm. 210. 

Where interest is payable, it is usually at 
the rute of 4 per cent. (Wood v. Bryant, 
2 Atk. 523), free of all deductions on ac- 
count of cost of remittance or otherwise 
(Cockerell v. Barber, 16 Ves. 461). And 

IX. With reference to legacies charged 
on land :— i 

In general, a legacy which is vested is, 
in case of the death of the legatee subse- 
quently to the vesting and previously to 
the commencement of the actual enjoyment 
of the legacy, transmissible to the personal 
representatives of the legatee, and the 
Courts, both of Law and Equity, favour in 
all cases the vesting of legacies. 

Thus, even at Law. all legacies are con- 
sidered as vested unless where there is a 
condition precedent to the vesting; and a 
legacy once vested will not be divested by 
any condition subsequent either at Law or 
in Equity unless the latter condition is 
exactly fulfilled (Harrison v. Foreman, 5 
Ves. 207; Doe d. Blakiston v. Haslewood, 
10 C. B. 544). Also, words of apparent 
contingency are construed as words of 
futurity, and as having reference to the 
period of enjoyment only and not of the 
vesting (Maddison v. Chapman, 4 K. & J. 
709). This latter principle being so strong 
in the case as well of personal as of real 
estate that a bequest or devise to the chil- 
dren of A. as a class vests in the existing 
children of A. at the death of the testator, 
although A. is then living, and opens up 
to admit after-born children of A. (if any) 
successively as they ure born (Mc Lachlan v. 
Tattt, 2 De G. F. & J. 449). And words 
of apparent conditionality are iu like mun- 
ner construed as words of futurity, having 
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reference to the enjoyment only and not to 
the vesting (Man/field v. Dugard. 1 Eq. Ca. 
Abr. 194: Loe d. Wheedon v. Lea, 3 ＋. R. 
41; Pearsall v. Simpson, 15 Ves. 29); and 
couditions apparently precedent will. if 
possible, be construed as conditions subse- 
quent, so as rather to vest the estate mean- 
while und leave it liable to be divested 
afterwards, than prevent it from vesting at 
all in the meantime (Edwards v. Hammond, 
1 Bos. & Pul. N. R. 324, n.); but, of course, 
this cannot always be done (Bull v. Prit- 
chard, 5 Hare, 567); and where the postpone- 
ment of enjoyment is merely for the con- 
venience of the estate, the future interest 
will be held a vested interest (Blamire v. 
Geldart, 16 Ves. 314); and although the 
gift is residuary, the Courts strongly incline 
to construing it us vested, so us to avoid an 
intestacy. Booth v. Booth, 4 Ves. 399. 

All the foregoing statement applies 
equally to real and to personal estate; but 
the Common Law, from the favour it shews 
to the heir, who is always an ascertained 
or ascertainable person, holds that a legacy 
payable out of lands (not being also a devise 
of the very lands themselves or part 
thereof), although it be vested, yet sinks 
for the benefit of the inheritance in case the 
legatee die before the period of actual en- 
joyment, no matter whether the legacy be 
to a child as a provision or portion for that 
child (Pawlett v. Pawlett, 1 Vern. 321), or 
be toa stranger (Smith v. Smith, 2 Vern. 
92), unless where the postponemeut of the 
enjoyment is for the convenience of the 
estate merely (King v. Withera, 3 P. Wms. 
414), or unless the testatur expressly directs 
the contrury (Watkins v. Cheek, 2 S. & S. 
199). The like rules applied mutatis mu- 
tandis to legacies payable out of a mixed 
fund of real aud personal estate. Chandos 
(Duke) v. Talbot, 2 P. Wms. 601. 

Legacies charged on land curry interest 
as from the testator’s deuth (Mazwell v. 
Wettenhall, 2 P. Wms. 26), and not (like 
personul legacies) as from one year after 
the testator’s death. Child v. Elsworth, 2 
De G. M. & G. 679. 

See also title ANNUITIES. 


LEGACY DUTY. This is a duty im- 
osel upon personal property (other than 
easeholds) devolving under any will or in- 
testacy. It was imposed for the first time 
in 1780, and became payable upon the 
receipt of the property (Green v. Croft, 2 

H. Bl. 30); but under the stat. 36 Geo. 3, 
c. 52, which regulates the duty at the 
present day, it is payable on the propert 

itself, irrespectively of the receipt thereof, 
and generally under the last-mentioned 
Act und the two subsequent stats., 45 
Geo. 3, c. 28, and 55 Geo. 3, c. 184, which 
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LEGACY DUTY — continued. 


are supplemehtary to the prior Act, the 
duty is payable upon all legacies “ paid, 
delivered. 1 satistied, or dis- 
charged.“ 

According to Hanson (Probato, Legacy, 
and Sucoession Duty Acts), p. 14, The 
legacy duties now in force are those im- 
posed by tlie 55 Geo. 3. c. 184, according to 
which the duty is payable,— 

(a.) For every legacy of the amount or 
value of £20 and upwards given 
by will either 

(aa.) Out of personal estate, or 

(bb.) [Where testator has died since 
Sth April, 1805] out of real 
estate, or out of the proceeds 
of the sale or mortguge of real 
estate; and also 

(d.) For the clear residue 
when devolving | (ad.) Of the 
on one person, personal es- 
and tute of any 

(c.) For every share of > testator or in- 
the clear residue | testate; or 
whendevolving on | (bb.) [Where 
two or more per- | testator has 
sons, died since 5th 

April, 1805) of the pro- 

ceeds of the sale or mort- 

gage of real estate: 
being a legacy (a), residue (C), or share of 
residue (c), paid, delivered, retained, satis- 
fied, or discharged after the 3lst August, 
1815.” 

With reference to powers of appointment 
over property,— 

(1.) Where the power is general, an 
appointment by will in exercise 
of a power creuted either by deed 
(In re Cholmondeley, 1 Cr. & Mee. 
149), or by will, is a legacy under 
the will of the person exercising 
the power; and it matters not 
whether the gift under the ap- 
pointment be out of real or out of 
personal estate, or whether it be 
the gift of an annuity or a speci- 
fied sum of money; and by the 
joint effect of the stitutes 36 Geo. 
3, o. 52, s. 18, and 16 & 17 Viet. o. 
51, s. 4, the donee of the general 
power (ie. „ the appointor), is 
chargeable with legacy or (at 
any rate) succession duty, when 
he makes an appointment; so that, 
in fact, two duties are payable. 

(2.) Where the power is limited,—an ap- 
pointment by will (Att-Gen. v. 
Henntker, 7 Ex. 331), or by deed 
(Sweeting v. Sweeting, 1 Dr. 331), 
in exercise of a power,— 

(a.) Which is created by will,—is a 
legacy under the will creating 
the power; 


either 
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(b.) Which is created by deed,—is a 
succession under the deed creat- 
ing the power. (And see Stc- 
CESSION : 

In the case of a conflict of laws, — 

(I.) As regards personal property (not 
being chattels real), the law of the 
domicile determines t!.e liability 
to, or exemption from, legacy and 
also succession duty (Thomson v. 
Adr.-Gen., 12 Cl. & F. 1: Wal- 
lare v. Att.-Gen., L. R. 1 Ch. 1); 

(2.) As regards chattels the lex loci 
real, and real pro- rei site de- 
perty generally, termines ; 

(3.) As regards powers of appointment 
over property, 

(a.) If the property is pure personal 
estate, an 

(aa.) The appointment is made by 
will, the lex loci situs subjects 
the same to succession duty, 
althoagh the domicile of 
the testator should be differ- 
ent from the situs of the 
property; and this is so, 
whether the power be created 
by deed (In re Lovelace, 4 
De G. & J. 340). or by will 
(In re Wallop’s Trusts, 1 De 
G. J. & S. 656); and for 
this purpose the situs may be 
constructive merely; but if 

(bb.) The appointment is made by 

then only the actual 
situs, and not the construc- 
tive, determines; and 

(b.) If the property is chattels real, or 
real property generally, the lex 
loci rei sttz governs exclu- 
sively. (Compare SUCCESSION 
Dery. 

Legacy Duty is to be paid at the time 
when the property chargeable with it is 
trunsferred to, or retained for, the person 
entitled (46 Geo. 3, c. 52, s. 6), and therefore 
in the case of reversionary property not 
until the same falls into possession, natu- 
rally or by acceleration. (Contrast Suc- 
cession Duty.) In case the reversionary 
property should devolve under several 
wills or intestacies before it falls into pos- 
session, a cumulative duty is payuble in 
respect of every such will and intestacy 
(Att.-Gen. v. Malkin, 2 Ph. 64). (Contrast 
Svccession Dury.) If any legacy or resi- 
due is not wholly satisfied or distributed 
at once, tlie duty may be paid on the value 
of the part from time to time satisfied or 
distributed, such value to be estimated as 
the property exists at the time of satisfac- 
tion or distribution, and not at the time of 
the testator's death (Alt.-Gen. v. Caven- 
dish, Wightw. 82). (Compare Succession 
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Dtry.) If the legacy is a gross sum vest- 
ing at once in the legatee, then whether 
the same be or not given over on a con- 
tingency, duty on the whole amount is 
pavable all at once, with an apparent 
right to be recouped any over-payment in 
case the gift over takes effect; in which 
case the legatee over becomes apparently 
chargeable with the same, and becomes 
certainly chargeable at the higher rate. if 
his rate should be higher than that of the 
first legatee (36 Geo. 3, c. 52, ss. 17, 34) 
(compare Scccession Dery); but if the 
legacy is not a gross sum, but an annuity 
for life or for years, then, whether the 
same be or not charged upon some other 
legacy, and whether the same be or not 
given over on a contingency, duty is pay- 
able on the value only of the annuitant’s 
interest, calculated according to the tables 
of the Act 16 & 17 Vict. c. 51, and is to be 
paid by four successive annual instalments, 
such instalments being payable with the 
four first successive payments of the an- 
nuity itself. with a right to be recouped 
any over-payment in case the gift over 
takes effect; but in the case of a direction 
to purchase an annuity, or of a perpetual 
annuity, the duty is to be paid all at once 
on the value of the annuitant’s interest, 
calculated as aforesaid (16 & 17 Viet. c. 51, 
s. 32). (Compare Svocession Dury.) In 
the case of a legacy producing income to 
several persons in succession,— 

(a.) If all the successive legatees are 
chargeable with the same rate of duty, the 
whole duty is payable at once for the 
capital of the fund; and 

(b.) If the successive legatees are charge- 
able with different rates of duty, the duty 
is to be calculated and paid upon each suc- 
cessive partial interest, in the same manner 
as if the same were an annuity, and, last 
of all, upon the ultimate interest (being the 
absolute interest), in the same manner as 
if the same were an immediate bequest of 
the capital (36 Geo. 3, c. 52, 8. 12). (Com- 
pare Succession Dury.) In the case of 
legatees in joint tenancy, each is charge- 
able at his own rate of duty in the first 
instance upon his then share, and after- 
wards (if it should so happen) upon his 
accrued share. (Compare Sucorssion Dury.) 
In the case of a legacy of money directed 
to be converted into land ; 

(a.) If the bequest is in fee, the gross 
amount is chargeable with duty as an ab- 
solute bequest ; and 

(b.) If the bequest is to several succes- 
sive persons, the interest of each successor 
until the money is actually invested in 
real estate is chargeable with duty as for 
an annuity (36 Geo. 3, c. 52, s. 19), and any 
person becoming absolutely entitled is 


A NEW LAW DICTIONARY. 


LEGACY DUTY—continued. 


chargeable with duty as upon an absolute 
bequest; and after the money is actually 
invested in real estate, each such person is 
chargenable as for succession duty (16 & 17 
Vict. c. 51, s 30). No legacy duty is pay- 
able upon a fund which is specially pre- 
vided for the payment of duty.“ no duty 
upon duty,”—(36 Geo. 3 c. 52, s. 21). 
(Compare Sccorssron Dury.) 


LEGAL MEMORY. This, as distin- 
guished from living memory, extends as 
fur back as the year of our Lord 1189, 
being the year in which King Richard I. 
returned from Palestine. See also title 
Memory or Man; also title TME OUT or 
Minn. See also Co. Litt. 114 b; 2 Inst. 
238; 2 Ves. Sen. 511; 2 & 3 Will. 4. 71, 
8. 1. 


LEGITIMATION. The making legiti- 
mate or lawful, as where children are born 
bastards, the act by which they are made 
legitimate is called legitimation, which in 
Scotlund may be effected by the subse- 
05 marriage of the parents (Cowel; 

omlins). But when an attempt was made 
in the Parliament of Merton to introduce 
the like law into England, the barons of 
Parliament replied, Nol. uus leges Angliz 
mulare kuc usque usitatas atque appro- 
datas, and thus frustrated the attempt. 
It is the rule of the English law thut 
legitimation depends on the status of the 
mother when she gives birth to the child, 
and has no reference (as in Roman Law) to 
the date of the child’s conception: “ Pater 
est quem nuptia demonstravit.” Under the 
stat. 21 & 22 Vict. c. 98, a declaration of 
legitimacy may be obtained in certain 
cases, 


LEPROSO AMOVENDO. An old obso- 
lete writ that lay for the removal of a leper, 
or lazar, who obtruded himself upon the 
company of his neighbours, either in the 
church or other public place of meeting in 
5 H. N. B. 423; Les Termes de la 


6 


LE ROY LE VEUT. The Royal assent 
to public bills is given in these words; 
and to private bills the words are, soit fait 
comme il est desire, i. e., let it be done 
as it is desired ; but when the Royal denial 
is given to a bill presented by Parliament, 
‘the words in which it is conveyed are 
le roy s'avisera, i. e., the king will advise 
upon it. 


g 
LESION. In French law, upon a sale, 
it is competent for the purchaser to rescind 
the contract on account of lésion, d.e., the 
worsened value of tle thing sold, when it 
excecds seven-twellths of the price given. 
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LESION—continued. 
A purchaser cannot bargain away his right 
in this respect, but he must exercise it 
within two years. In the contract of ex- 
change there is no right of rescission, pour 
cause de lésion. Code Civil, 1706. 


LESSOR OF THE PLAINTIFF. The 
lessor of the plaintiff in an action of eject- 
ment was the party who really and in effect 
prosecuted the action, and was interested 
in its result. He must at the time of 
bringing tne action have had the legal 
estate, and the right to the possession of 
the premises sought to be recovered (7 
T. R. 47; 2 Burr. 668; 8 T. R. 2, n.; 
1 Ch. Pl. 187). The reason of his ha vin 
been called the lessor of the plaintiff. 
aroso from the circumstance of the ac- 
tion having been carried on in the name 
of a nominal plaintiff (called John Doe), 
to whom he (tbe real plaintiff) had granted 
a fictitious lease, a thus had become his 
lessor. 

See title EsEormENT for the modern 
process. 


LETTERS OF ADMINISTRATION. The 
instrument by virtue of which administra- 
tors derive their title and authority to have 
the charge or administration of the goods 
and chattels of a person who dics intestate, 
The ordinary was the person whom the law, 
in the first instance, appointed to have the 
charge or administration of the goods and 
chattels of such deceased person; and the 
persons who are called administrators were 
the officers of the ordinary, appointed by 
him in pursuance of the statute, 13 Edw. 1, 
stat. 1, c. 19. Sometimes, however, letters 
of administration are granted when a party 
has actually made a will, but has omitted 
to appoint any executor, and is therefore 
said to be quasi intestatus: or when, having 
made a will, and appointed an executor, 
the executor dies betore the testator, or 
before he has proved the will, or refuses to 
act, or is incapable of acting, und in all 
such cases the administration is granted 
with the will annexed, and the letters of 
administration are thence termed letters 
of administration with the will annexed 
(cum testamento annexo). See 1 Wms. 
Executors, 348; Rog. Eco. Law, 949. 

See title ADMINISTRATION, 


LETTERS OF CREDIT : See title CREDIT, 
LETTERS OF. 


LETTER OF LICENCE. A letter or 
written instrument which used sometimes 
to be given by crediturs to their debtor 
who had failed in trade, &c., allowing him 
longer time for the payment of his debts, 
and protecting him from arrest in the 
meantime (Tomlius). But now imprison- 
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LETTER OF LICENCE— continued. 
ment for debt, and with it all proceedings 
in insolvency, have been abolished. 


See titles IMPRISONMENT ror DEBT; 
Lsa0LVENCY. 


LETTERS MISSIVE. A letter missive, 
for electing a bishop, is a letter which the 
king sends to the dean and chapter, to- 
gether with his usual licence to proceed 
to elect a bishup on the avoidance of a 
bishopric, which letter contains the name 
of the person whom he would have them 
elect. <A letter missive in Chancery is 
a letter from the Lord Chancellor to the 
defendant in a suit in Equitv, informing 
him that the bill bas been filed against 
him, and requesting him to appear to it. 
Such a letter is the step taken in a Chan- 
cery suit to compel a defendant’s appear- 
ance to a bill when such defendant is a 
peer or a peeress, being thought a milder 
or more complimentary mode of procedure 
than serving such a defendant with a 
subpcena in the first instance. 1 Dan. Ch. 
Pr. 366-9. 


LETTERS PATENT. Letters by which 
the king makes his grants, whether of 
lands, honours, franchises, or anything else. 
They are so called because they are not 
sealed, but are exposed to open view, with 
the great seal pendant at the bottom, and 
they are usually directed or addressed by 
the king to all his subjects at large; and 
herein they differ from certain other letters 
of the king, sealed also with his great seal, 
but directed to particular persons aud for 
5 purposes, which thereſore not 

ing proper for public inspection are 
closed up and sealed on the outside, and 
are therefore called letters close (literz 
clausz), and are recorded in the close rolls 
in the same manner as the others are in 
the patent rolls. 

See also title PATENTS. 


LETTERS OF REQUEST. Are the 
formal instrument by which an inferior 
judge of ecclesiastical jurisdiction requests 
the judge of a superior Court to take and 
determine any matter which has come 
before him. And this he is permitted 
to do in certain cases by the authority of 
an exception to the stat. 23 Hen. 8, c. 9, 
which exception is to the effect, that a 
person may be cited in a Court out of his 
own diocege, when any bishop or other 
inferior judge, having jurisdiction in his 
own right, or by commission, makes re- 
quest or instance to the archbishop or 
bishop, or other superior, to take, hear, 
examine, or determine the matter before 
him; but this is to be done in cases only 
where the Jaw, civil or canon, doth affirin 
execution of such request of jurisdiction 
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LETTERS OF REQUEST—continued. 
to be lawful and tolerable. Upon this 
exception it has been held that the Dean 
of the Arches is bound, ex delilo justitiz, to 
receive letters of request without the con- 
sent of the party proceeded against; but 
this power of requesting the decision of a 
superior Court is generally employed at 
the desire of the parties. Roger's Ecc. 
Law, 789; 2 Lee, 312, 319; Hob. 185. 


LEVANT AND COUCHANT. These 
words are thus used by law writers :—If 
lands were not sufficiently fenced to keep 
out cattle, they would occasionally stray 
thereon: but the landlord could not dis- 
train them as damage feasant till they had 
been lerant and couchant on the land, that 
is, had been long enough there to have 
lain down and risen up to feed, which in 
general is held to be one night at least. 
Gilb. Dist. 47. 


LEVARI FACIAS. A writ of execution 
directed to the sheriff, commanding him 
to levy or make of the lands and chattels 
of the defendants the sum recovered by 
the judgment. Excepting in the case of 
outlawry, however, this writ has been 
completely superseded in practice by the 
writ of elegit. 1 Arch. Prac. 693; Tidd. 


LEVY (lerare). To exact, to raise, to 
collect, to gather together, &c. Thus a 
sheriff is commanded by a writ to levy a 
certain sum upon the goods and chattels 
of the debtor, i. e., to collect a certain sum 
by appropriating the goods and chattels to 
that purpose. 

LEX DOMICILIZ: See title Domicitz. . 


LEX FORI. This phrase denotes the 
law of the foram or court in which an 
action or suit is proceeding. It regulates 
everything pertaining to procedure and 
evidence, including the forms of practice, 
the times for commenci ing 
with actions, the requisites of pleading, 
and such like. It sometimes overrides or 
exclades the Lez loct actus seu contractus, 
whence there arises a CONFLICT or Laws 
(see Lerous v. Brown, 12 C. B. 801). But 
of necessity it agrees in all cases with the 

loci rei sitz. See Story on Contlict of 
Laws, and Forsyth’s Cases and Opinions. 


LEX LOCI ACTUS VEL CELEBRA- 
TIONIS: See next title. 


LEX LOCI CONTRACTUS. This is an 
ambiguous phrase, denoting either 

(1.) The law of the place in which the 
contract is to be performed (in eo loco un- 
usquisque contraxisse videtur in quo ut 
solvetur se obligavit); or 

(2.) The law of the place in which the 
oontract is entered into. 
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According to the former of these two 
senses, it is the Lez loci solutionis, accord- 
ing to the latter of them it is the lex loci 
actus, and it is desirable that these two 
phrases should be used for distinction’s 
sake, when anything is to turn on the dis- 
tinction. The former phrase, namely, the 
Lez loci solutionis, regulates the mode of 
recovery upon the contract, and the latter 
phrase, viz., the Lex loci actus, regulates 
the formalities or ceremonies requiring to 
be observed upon entering into a contract. 
In each case the law of the place denoted 
by the phrase is to be singly regarded, 
unless, indeed, pro majori cauteld. 


LEX LOCI REI MIT K. This phrase 
denotes the law of the place of the situa- 
tion of the property, as does also the 
phrase Lex loci situs; but the former 
phrase is exclusively applicable (and ought 
to be confined) to real property, including 
lenseholds, and the latter to personal pro- 
petty exclusive of leaseholds. There are 
also certain differences between the two 
laws expressed by the two respective 
phrases; thus, the Lex loci rei site is a 
paramount law, and regulates the devolu- 
tion of lands whether upon a testacy or an 
intestacy ; it also determines what shall be 
the forum, so that it is never in conflict 
with the Lex fori; and lastly, it com- 
pletely disregards the Lez domicilii. The 
Lex loci situs, on the other hand, is dif- 
ferent in all these three respects, being 
subsidiary to the Lex domicilii, being fre- 
quently in conflict with the Lez fort, and 
having absolntely no influence upon the 
devolution of property. 


LEX LOCI SITUS: See the preceding 
title. 


LEX LOCI SOLUTIONIS: See title Lex 
Loci CONTRACTUS. 


LEX MERCATORIA : 
MERCHANT. 


LIBEL. This word is commonly used 
in two senses, Ist, in the Court of Archies, 
and some few other Courts, as meaning a 
formal allegation in the nature of a plead- 
ing, containing the substance of the plain- 
tifs complaint. But, 2ndly, and more 
commonly, it signifies seme malicious de- 
fumation of any person expressed otherwise 
than by mere words (see title SLANDER) 
as by writing, print, figures, signs, or any 
other symbols, Malice is an essential 
requisite to constitute any writing a libel, 
and the truth of defamatory writings is 
not at Common Law any justification of 
them, but under the Act 6 & 7 Vict. c. 96, 
it is competent for the defendant to plead 


See title Law 
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the truth of the libel, and that it was pub- 
lished for the public good. 


Previously to the year 1792, the func- 
tions of the jury in actions or prosecutions 
for libel were confined to finding the fact 
of publication merely, or the absence of 
that fact (Dean of St. Asaph's Case, 21 St. 
Tr. 847); but since that year, and in virtue 
of Fox’s Libel Act, 1792 (32 Geo. 3, o. 60), 
the jury now find a mixed verdict of libel . 
or no libel, returning generally the verdict 
of guilty or not guilty, in which both law 
and fact are blended. The functions of 
the judge, which were formerly very large, 
have been correspondingly diminished, and 
are now confined to points arising inci- 
dentally in the trial, and which require to 
be summarily disposed of, but including 
amidst such matters a rather important de- 
fence in actions of this sort, namely, Pri- 
VILEGE, as to which see that title. 


LIBERATE. A warrant which used 
formerly to issue out of Chancery under 
the great seal to the Treasurer, Chamber- 
lain, and Barons of the Exchequer, &c., 
for the payment of any yearly pension or 
other sum of money granted under the 
great seal. Sometimes it was directed to 
the sheriff for the delivery of land or goods 
taken upon forfeiture of a recognizance ; 
and sometimes to a gaoler for the delivery 
of a prisoner who had put in bail for his 
appearance. It was most in use for the 
delivery of goods on an extent; for until 
the liberate no property in the goods passed 
15 the conusee in the recognisance. Tom- 
ins. 

LIBERTY : See title FRANCHISE. 


LIBERTY TO HOLD PLEAS. The 
liberty of having a Court of one's own: 
thus, certain lords had the privilege of 
holding pleas within their own manors. 


LICENCE. A licence is a mere permis- 
sion to do an act, which if done without 
that permission would (a), with respect to 
land, be a trespass guare clausum fregit ; 
and (b), with respect to be a tort in 

ect of the goods, whether a conversion 
of them or a detainer of them from the true 
owner. 

As a general rule, licences in respect of 
land are revocable at the will of the gran- 
tor; for they confer no interest in the 
land; but where the licence is something 
more than a licence, in other words, where 
it is accompanied with a grant, it is irre- 
vocable while the grant continues ( Wood 
v. Leadbitter, 13 M. & W. 844), no matter 
whether it is made by deed or parol. More- 
over, a licence is irrevocable when the 
licensee, acting upon it, has executed 
works of a permanent and expensive cha- 
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racter. Winter v. Brockwell, 8 East, 308; 


Bankart v. Tenant, L. R. 10 Eq. 141. , 

Where a licence is revocable, it may be 
revoked in various ways, namely, either 
(1) by an express withdrawal of it; or, 
(2), by any other act adverse to its con- 
tinuance. Wallis v. Harrison, 4 M. & W. 
538. 

Similarly, where the licence is in respect 
of goods. 

By the C. L. P. Act, 1852, Sched. B. 44, 
the defendant licensee may plead that he 
did the act complained of by the leave aud 
licence of the plaintiff; and the plaintiff 
muy then take issue on that plea (Barnes 
v. Hunt, 11 East, 451), or may (in a fit 
case) new assign (Kavanagh v. Gudge, 7 
M. & G. 316), or may reply specially. 
Price v. Peek, Bing. N. C. 380. 


LIE. To subsist, to exist, to be sus- 
tainable, &c. Thus, the phrase, an action 
will not lie,” signifies that an action can- 
not be sustained, or that there isno ground 
upon which to found tlie action. 


LIEN. A qualified right of property 
which a person has in or over a thing, 
arising from such person’s having a claim 
upon the owner of such thing. Thus, the 
right which an attorney has to keep 
session of the deeds and papers of his client 
until such client has paid his attorney’s 
bill is termed the attorney’s lien upon 
those deeds, papers, &c. There are two 
sorts of lien, viz., particular and general. 
A particular lien is the right which a per- 
son has to retain the specific thing itself in 
respect of which the claim arises; a gene- 
ral lien is tlie riglit which a person has to 
retain a thing not only in respect of de- 
mands arising out of tle thing itself so 
retained, but also for a general balance of 
account arising out of dealings of a similar 
nature. A lien may exist over real and 
personal property equally; but there is 
this difference in the two cases, namely, 
(1), that the lien on personal property is 
dependent on possession, and ceases when 
the possession ceases; whereas, (2), the 
lien on real property is independent of 
possession, sid indeed implies that the 
person claiming the lien is out of the 
session, e.g., in the case of a vendor's lien 
for unpaid purchase-money, or of a pur- 
chaser fur his deposit. The lien is, how- 
ever, in all cases commensurate only with 
the interest of the person through wiom 
it arises. 

See also title STOPPAGE IN TRANSITU. 


LIFE ESTATE: See title ESTATE. 


LIFE RENT. A rent pee to, or 
receivuble by, a person fur the term of his 
or her life, e. g., a jointure ront- charge, a 
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LIFE RENT—continued. 
155 annuity issuing out of lands, and such 
ike. 


LIGEANCE: See title ALLEGIANCE. 


LIMIT. To mark out, to define, to fix 
the extent of. Thus, to limit an estate 
means to mark out or to define the period 
of its duration, and the words employed in 
deeds for this purpose are thence termed 
words of limitation, and the act itself is 
termed limiting the estate. Thus, if an 
estate be granted to A. for the term of his 
natural life the words “ term of his natural 
life would be the words of limitation, and 
the estate itself would be limited to A. for 
that period. Sometimes very great im- 
portance attaches tothe words of limitation 
that are used; for example, the Rule in 
Shelley’s Case is entirely a rule of words; 
and again, in every conveyance (except by 
will) of an estate of inheritance, whether 
in fee tail or fee simple, the word “ heirs” 
is necessary to be used as a word of limita- 
tion to make out the estate; for if a grant 
be made to a man and his seed, or to a man 
and bis offspring, or to a man and the issue 
of his body, all these are insufficient to 
confer an estate tail, and only convey an 
estate for life for want of the word “ heirs.” 


LIMITATION, Confinement within a 
certain time, &c. The word “limitation,” 
as applied to actions, signifies the period 
of time which the law gives a man to 
bring his action for the recovery of any 
thing; and this period of time within 
which a man must bring his action in 
order to recover tle thing sought is 
limited by the legislature in some cases to 
two years, in some to six years, and 80 on. 
The Acts of Parliament which prescribe 
these limits within which actions must be 
commenced are thence called the Statutes 
of Limitation, and the subject generally is 
termed limitation of actions. These statutes 
are principally the following: 

(1.) 21 Juc. 1, c. 16, for actions on torts 

and on simple contracts: 

(2.) 3 & 4 Will. 4, o. 42, for actions on 

specialties ; 

(3.) 9 Geo. 3, c. 16, for suits by the 

Crown: and 

(4.) 3 & 4 Will. 4, o. 27, for actions of 

ejectment and such like. 

The statute 37 & 38 Vict. c. 57 (Real 
Property Limitation Act, 1874), which 
comes into operation on the Ist of January. 
1879, reduces the periods prescribed by the 
3 & 4 Will. 4, c. 27, supra. 

LIMITATION OF ESTATES. The word 
“ limitation ” as applied to estates signifies 
the limits of duration beyond which an 
estate cannot last, as when an estate is so 
expressly confined and limited by the words 
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of its creation, that it cannot endure for 
any longer time than till the contingency 
happens upon which the estate is to fail ; 
as when land is granted to a man so long 
as he is lord of the manor of Dale, or 
while he continues unmarried, or until out 
of the rents and profits he shall have made 
£500, and soon. In such cases the estate 
determines as soon as the contingency 
happens (i. e., when he ceases to be lord of 
the manor, marries a wife, or has received 
the 4500), and the next subsequent estate 
which depends upon such determination 
becomes immediately vested in possession 
without any act to be done by him who is 
next in expectancy. 1 Inst. 234; Litt. 347. 
See also for further explanation of the 
phrase limiting an estate title Luar. 


LIMITED ADMINISTRATION. An ad- 
ministration of a temporary character, 
granted for a particulur period, or for a 
special or particular purpose, as distin- 
guished from an ordinary administration 
which is not granted subject to such limi- 
tations or conditions. Such, for instance, 
is an udministration durante minore xtate, 
which becomes necessary when an infant 
has been appointed sole executor, or the 
person upon whom the right tv adminis- 
tration devolves is an infant, in which case 
administration is granted to some other 
proper person for a limited period, viz., 
until the infant attains the full age of 
twenty-one years, and is capable of taking 
the burden of the administration upon 
himself. 

See also title ADMINISTRATION, LETTERS 
or. 


LIMITED EXECUTOR. The appoint- 
ment of an executor may be either abso- 
lute or qualified. It is absolute when 
there is no restriction, condition, or limita- 
tion imposed upon him in regard to the 
testator’s effects, or no limitation in point 
of time. It may be qualified by limita- 
tions as to the time or place wherein, 
or the subject-matter whereon, the office is 
to be exercised, and when so qualified the 
executor is frequently, in reference to his 
limited or qualified powers, termed a 
limited executor. Thus, if one appoint a 
man to be his executor at a certain time, 
as at the expiration of five years after his 
death, or at an uncertain time, as upon the 
death or marriage of his sun, such an exe- 
cutor with reference to the time he should 
begin to execute his oftice would be a 
limited executor. So also an executor may 
be a limited executor, with reference to the 
place in which he is empowered to execute 
his trust; as if a testator should make A. 
his executor for his goods in Cornwall, B. 
for those in Devon, and C. for those in 
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LIMITED EXECUTOR—continued. 
Somerset. Went. Off. Ex. 291, 4th ed.: 


Bro. Exccutora, 2, 155, cited in 1 Wms. 
Ex. 181. 


LIMITED LIABILITY. The liability 
of the members of a Joint Stock Company 
(see that title) may be either unlimited 
(which it seldom is) or limited; and if the 
latter, then the limitation of liability is 
either the amount, if any, unpaid on the 
shares (in which case the limit is said to 
be by shares), or such an amount as the 
members guarantee in the event of the 
company’s being wound up (in which case 
the limit is said to be by guarantee). 
Where the limit is by shares the memoran- 
dum of association must contain a declara- 
tion that the liability is limited, and the 
amount of the capital must be divided into 
shares of a fixed amount; and each mem- 
ber must take one share at least, and write 
the number he takes opposite to his name 
in the memorandum of association. On 
the other hand, when the liability is 
limited by guarantee, the memorandum 
must contain a decluration that in the 
event of the company being wound up each 
member will contribute towards the liabili- 
ties what may be required, not exceeding 
@ specified amount, 

‘he memorandum of association is to be 
registered with the registrar of joint stock 
companies ; and with it articles of associa- 
tion signed by each member may in the 
case of a company limited by shares, and 
SHALL in all other cases, be delivered to the 
registrar. If the company be limited by 
guarantee, or unlimited, these articles 
must state the number of the shares where 
the capital is divided into shares, and the 
proposed number of the members where 
the capital is not so divided. The regis- 
trar retuins and registers the memorandum 
and articles thus delivered to him, and 
certifies under his hand that the company 
ig incorporated, and in the case of a limited 
company that it is limited, whereupon the 
subscribers of the memorandum, together 
with such persons as may from time to 
time become members of the company, are 
constituted a body corporate with perpetual 
succession, a common seal, and power to 
hold lands; and this certificate is conclu- 
sive evidence that the statutory require- 
ments with respect to registration have 
been complied with. The unpaid-up capi- 
tal is called up when wanted, or at certain 
agreed periods; the successive demands 


for i are thence technically described as 


LINEAL CONSANGUINITY. That 
lationship which subsists between 1 
each of whom is desconded in a direct 
line from unother, as between son, father, 
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LINEAL CONSANGUINITY —continued. 
grandfather, great-grandfather, and so up- 
wards in thedirect ascending line, or down- 
wards in the direct descending line. 

See also title CONSANGUINITY. 


LINEAL DESCENT. Descent in a 
right line, as where an estate descends 
from ancestor to heir in one line of suc- 
cession, 

See also title DESCENTS. 


LINEAL WARRANTY: See titles CoL- 
LATERAL WARRANTY ; WABRANTY. 


LIQUIDATED DAMAGES are damages, 
the amount of which is fixed or ascertained, 
as opposed to unascertuined or uncertain, 
i.e. unliquidated, dumages. It is fre- 
quently mutually agrecd between the 
parties to a contract that the one shall 
pay to the other sume specified sum of 
money in the event of a breach of the con- 
tract; and in such a case it frequently 
becomes a nice question whether such sum 
is to be considered in the nature of a 
penalty merely for the purpose of covering 
the damages which one party may sustain 
in the event of a breach committed by the 
other, or whether the full sum specified is 
to be actually paid to the injure rty as 
liquidated or settled damages, without re- 
ference to the extent of tlie injury sus- 
tained. See Kemble v. Farren, 6 Bing. 
141; Reilly v. Jones, 1 Bing. 202; Ch. on 
Contr. 863, 864. 

And see title DAMAGES. 


LIQUIDATION. Under the Bankruptcy 
Act, 1869, a person in embarrassment, in- 
stead of suffering himself to be made a 
bankrupt, may (under s. 125) summon a 
meeting of his creditors and prevail with 
them by special resolution to declare that 
his affairs shall be liquidated by arrange- 
ment. A trustee is thereupon appointed, 
with or without a committee of inspection ; 
and when that is done the general pro- 
visions of the Act applicable to the proof of 
debts, &c., in the case of bankruptcy are 
made applicable to the proof of debts, &c., 
in the liquidation. The property of the 
liquidating debtor vests in his trustee, 
who has the like powan as a trustee in 
bankruptcy. The close of the liquidation 
and the discharge of the liquidating debtor 
depend upon the creditors, who may make 
a resolution to tlat effect in a general 
meeting. The next two sections of the 
act (ss. 126, 127) relate to a debtor 
making a Composition with his creditors, 
which avoids both bankruptcy and liqui- 
dation, and may be curried by an extra- 
ordinary resolution of a majority in number 
and three-fourths in value of the creditors. 

See titles BANKRUPTCY and Composi- 
TION, 


* 
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LIQUIDATOR: See title WINDING-UP. 


LIS PENDENS. This phrase denotes a 
suit or action depending, ¢e., in course. 
Inasmuch as every such suit or action 
would, when decided, naturally affect the 
land according to its result in whuscso- 
ever hands the land might be at the date 
of the decision, it wus enacted by the 2 & 
8 Vict. c. 11, s 7, that no lis pendens, 
unless or until the same was reyistered, 
and duly re-registered, should bind a pur- 
chaser or mortgagee not having express 
notice thereof. By the stat. 13 & 14 Vict. 
c. 35, 8. 17, a special case to which appear- 
ances have been entered is made a lis 
pendens. Lastly, by 30 & 31 Vict. c. 47, 
8. 2, if a suit or action is not prosecuted in 
a bond fide manner, the Court may order 
the registration of it as a lis pendens to be 
vacated, and that even without the consent 
of the person registeriug the same. 


LIVERY. During the existence of the 
feudal tenures and customs, the male heir 
when he arrived at the age of twenty-one 
years, or the heir female at the age of six- 
teen, might sue out a writ of livery or 
ouster le main; that is, the delivery of their 
lands out of their guardian's hands; for in 
the feudal times the Jord was entitled to 
the wurdship of the heir, and wus called 
the guardian in chivalry. This wardship 
consisted in having the custody of the 
body and lands of such heir till he or she 
attained the age of twenty-one if a male, 
or sixteen if a female (2 Inst. 203). This 
guardianship wus not subject to account. 

See also next title. 


LIVERY OF SEISIN. This simply 
means delivery of the land (traditio). It 
x of two kinds, being either in deed or in 
aw. 

(1.) Livery in deed, i. e., in fact or act, 
was performed by delivery of a part of the 
actual thing in lieu, and as a symbol of, the 
whole, e.g., by delivery of the ring of a door, 
or of a branch of a tree, or a turf of the 
ground, accompanied with these or the like 
words spoken by the feoffor: Here I de- 
liver you seisin of this house or land” [as 
the case might be], in the name of the 
tenements contained in this deed, and uc- 
cording to the form and effect thereof.” 
And thereupon the feoffee entered upon or 
took possession of the house or land. A 
separate livery was wanted for lands in 
several counties. Livery in deed could 
only be made to the feoftee personally. 

(2.) Livery in law, i. e., constructive or 
implied delivery of the actual thing. This 
was done off the land but in sight of it, 
the feoffor suying these or the like words: 
1 give you yonder land, enter and take 

ion ;” and if the feoffee thereupon or 
at any time thereafter during the lite of 
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the feoffor entered upon the land, the 
livery was good, but otherwise it was void. 
One such livery sutticed for various 
counties. Livery in law might be mide 
either to the feoffee personally, or to his 
ey constituted attorney. Wms. R. P. 
138-9. 


LLOYD'S BONDS. These are acknow- 
ledgments by a borrowing company under 
its seal of a debt incurred and actually due 
by the company to a contractor or other 
person for work done, goods supplied, or 
otherwise, as the case may be, with a cove- 
nant for payment of the principal and in- 
terest at a future time. These are valid 
securities, if issued bon fide, and not a 
mere device for evading the provisions of 
the Acts regarding comanies forbidding 
them to borrow money, unless in re-pay- 
ment of the existing debt of the company. 
See Godefroi and Shortt, 39. 


LOCAL ACT OF PARLIAMENT. Such 
an Act as has for its object the interest of 
some particular locality; as the formation 
of a road, the alteration of the course of a 
river, the formation of a public market in 
a particular district, xo. See 1 M. & W. 


LOCAL ACTION. An action is termed 
loca] when all the principal facts on which 
it is founded are of a local nature, as where 
precon of land is to be recovered, or 

„mages for an actual trespass, or for waste 
affecting land, or for any other kind of 
injury affecting real property, because in 
such a case the cause of action relates to 
some particular locality, which usually also 
constitutes the venue of the action. But 
under the Judicature Act, 1873, there is to 
be no local venue for the trial of any 
action (Sch. r. 28). 

See also titles TRANSITORY ACTION; 
VENUE. 


LOCUS IN QUO. The place in which 
the cause of action arose, or where any- 
thing is alleged to have been done, in 
pleadings is so called (1 Salk. 94). The 
phrase is almost peculiar to actions of 
trespass quare clausum. fregit. 


LODGER : See title ELECTORAL FRAN- 
CHISE. : 


LODGING-HOUSES. The keeper of a 
lodging-house is not liable (as an inn- 
keeper) for the loss of the gonds brought 
by a lodger to her house, provided she be 
not guilty of a positive misfeasance. Holder 
v. Suulby, 8 C. B. (N. S.) 254. 


LODGINGS. A person who lets lodg- 
ings impliedly warrants that they are 
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LODGINGS—continued. 


reasonally fit for habitation (Smith v. 
Marable, 11 M. & W. 5). Since the stat. 
34 & 35 Vict. c. 79, a lodger's goods cau- 
not be distrained for the rent owing from 
his landlady to the superior landlord. A 
contract for mere lodgings is always deter- 
minable upon notice by either party to the 
other, a week’s notice being that usually 
given in the absence of any special agree- 
ment; and this rule is not altered although 
the rent should not be paid by the week, 
but by longer periods. Right v. Darby, 1 
T. R. 159. 


LONG PARLIAMENT, ACTSOF. This 
Parliament assembled in 1640-1, and was 
never formally dissolved. The stat 4 Edw. 
3, c. 14, had enacted that Parliament should 
meet every year or oftener if need were: but 
this Act, which had been little regarded 
by any sovereign, was most egregiously 
disregarded by Charles I. Accordingly, the 
Long Parliament now enacted its famous 
Triennial Bill, providing that Parliament, 
if not actually then sitting, should be ipso 
facto dissolved at the expiration of three 
years from the first day of its session, and 
the chancellor was to issue new writs 
within three years from the dissolution; 
and in case no such writs were issued 
within that time, the peers were to ussemble 
of themselves at Westminster and to issue 
writs to the sheriffs requiring them to 
summon representatives of the Commons; 
and in case the Peers failed to do so, the 
sheriffs of their own accord, or (in their 
default) the electors themselves, were to 
proceed to the new elections. This Triennial 
Act was repealed upon the restoration of 
Charles II., and is to be distinguished from 
the Triennial Act so called par éminence 
(6 W. & M. c. 2). 

The other legislative Acts of the Long 
Parliament were the following :— 

(1.) They annulled the judgment against 
Hampden in the case of Ship Money, and 
declared ship-money and also the taxes of 
Charles I. on foreign merchandise illegal: 

(2.) They abolisiied the Court of Star 
Chamber; also, the Court of High Com- 
mission; also, the Court of the President 
and Council of the North; also, the Court 
of the President and Council of Wales; 
also, the Courts of the Duchy of Lancaster 
and of the County Palatine of Chester; 

(3.) They declared it illegal to impress 
his majesty's subjects, or to compel them 
to go out of the country to serve in foreign 
wars; 

(4.) They passed an Act declaring that 
they could not be dissolved without their 
own consent ; 

(5.) They abolished Episcopacy and es- 
tablished Presbyterianism ; 


222 


LONG PARLIAMENT, ACTS OF —contd. 

(6.) They deprived the king of the con- 
trol of the militia and forces, and assumed 
that control to themselves, and eventually 
they laid nineteen propositions before the 
king, of which the principal were the fol- 
lowing: 

(a.) That privy councillors and officers 
of state should be approved in 
Parliament ; 

(O.) That the education and marriage of 
the king’s children should be 
under the control of Parliament : 

(c.) That the militia and forces and all 
fortresses and magazines should 
be given up to the nominees of 
Parliament ; 

(d.) That all judges should hold office 
during good behaviour; and. 

(e.) That all popish lords should be de- 
prived of tlieir votes. 


LORD CHANCELLOR: See title Oman- 
CELLOR. ; 


LORD MAYOR. The chief officer of 
the Corporation of the City of London is 
so called. The origin of the appellation of 
“Lord,” which the Mayor of London en- 
joys, is attributed to the fourth charter 
of Edward III., which conferred on that 
officer the honour of having maces, the 
same as royal, carried before him by the 
serjeants. He is annually nominated and 
elected by the livery from amongst such of 
the aldermen as have served the office of 
sheriff. In his character of chief magis- 
trate of the City, the Lord Mayor presides 
at the Court of Aldermen in the Inner 
Chamber, the Court of Common Council, 
and the Court of Common Hall; and as 
such issues his precept for the holding of 
any of these courts. He is also nominally 
President of the Court of Aldermen in the 
Outer Chamber (or Lord Mayors Court). 
He is chairman of every committee which 
he attends: also of the commissioners of 
sewers, and has power to summon them to 
a public meeting whenever he thinks proper 
(11 Geo. 3, c. 29, 8. 6). The corporation 
provide the Lord Mayor with the Mansion 
House, which they keep in repair at their 
own expense, and annually grant a sum of 
mouey amounting to nearly £8000, and also 
provide various officers at their own expense 
to support tlie dignity of the office. 
Pulling's Laws and Customs of the City 
and Port of London. 


LORD MAYOR'S COURT. This is a 
Court of Record, of Law and Equity, and is 
the chief court of justice within the cor- 
poration of London. Its legal style is“ The 
Court of our Lady the Queen, holden before 
the Lord Mayor and Aldermen in the 
Chamber of the Guildhall of the City of 
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LORD MAYOR'S COURT—continued. 


London.” In legal consideration and in 
conformity with the style of the Court, the 
Lord Mayor and Aldermen are supposed to 
preside; but the recorder is in fact the 
acting judge. All ns, as well freemen 
as non-freemen, not being under any general 
incapacity which would disable them from 
suing in the superior Courts at West- 
minster, may sue in this Court. As a Court 
of Common Law it has cognizance of all 
personal and mixed actions arising within 
the City and liberti-s. without regard to 
the amount of the debt or damages sought 
to be recovered ; and if the gist of the action 
arise within the City, the residence of the 
plaintiff or defendant therein is immaterial. 
Emmerson’s City Courts; Pulling’s Laws 
and Customs of the City and Port of 
London, 177, 2nd ed.: Brandon on Foreign 
Attachments, and Notes of Practice. 
See also title ATTACHMENT, FOREIGN. 


LORDS SPIRITUAL AND TEMPORAL. 
The lords spiritual compose one of the 
constituent parts of our Parliament, and 
consist of two archbishops and twenty-four 
bishops; and by the Act of Union with 
Ireland (39 & 40 Geo. 3, c. 67) four Irish 
lords spiritual, taken from the whole body 
by rotation of sessions, were added, who 
ranked next after the spiritunl lords of 
Great Britain; but under the stat. 32 & 33 
Vict. o. 42, these Irish lords spiritual have 
ceased. The lords temporal consist of all 
the peers of the realm, by whatever title 
of nobility distinguished, and form another 
constituent part of our Parliament. 

See also title Press. 


LORD AND VASSAL. The fundamen- 
tal maxim of all feudal tenure is this: 
that all lands were originally granted out 
by the sovereign, and are therefore holden 
either mediately or immediately from the 
Crown. The grantor was called the pro- 
prietor or lord, being he who retuined tho 
dominion or ultimate property of the feod 
or fee; and the grantee, who only had the 
use and possession, according to the terms 
of the grant, was styled the feudatory or 
vassal, which was only another name for 
the tenant or holder of the lands. 

See titles ESTATES; FEUDAL System ; 
TENURE. 


LORD'S DAY: See title SUNDAY. 


LOT. Certain duties, tolls, assessments, 
or impositions are frequently so termed. 
See title Lor anp Bocor. 


LOT AND SCOT (Sax. Uot, a chance or 
lot. and sceat, a part or portion). Certain 
duties which must be paid by thuse who 
claim to exercise the elective franchise 
within certain cities and boroughs before 
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they are entitled to vote. It is said that 
the practice became uniform to refer to the 
poor-rate as a register of “scot and lot” 
voters, so that the term, when employed to 
define a right of election, meant only the 
payment by a parishioner of the sum to 
which he was assessed on the rate. Rog. 
on Elec. 198, 6th ed.; 1 Dougl. 129. 
See also title ELECTORAL FRANCHISE. 


LOTTERY. Lotteries have been fre- 
quently resorted to both by states and by 
individuals for the purpose of raising 
money, but they are proscribed by the mo- 
rality and industry of England. They 
were declared a nuisance and prohibited by 
10 & 11 Will. 3, c. 17; and even foreign 
lotteries are forbidden by the 6 & 7 Will. 4, 
c. 66, to be advertised in England. For an 
instance in which these laws have been put 
in force see Allport v. Nutt, 1 C. B. 974; 
and see title WAGEBING. 


LOUAGE. This is the contract of hiring 
and letting in French Law, and may be 
either (1) of things, or (2) of labour. The 
varieties of each are the following: 

(I.) Letting of things,— 

(a.) moe a loyer, being the letting of 


OUBES ; 
(b.) Bail à ferme, being the letting of 
lands ; 
(2.) Letting of labour,— 
(a.) Loyer, being the letting of per- 
sonal service ; l 
(b.) Bail à cheptel, being the letting of 
animals. 


LOYER: See title LOUAGE. 


LUNACY is the common legal designation 
of insanity, or the state of being non 
compos mentis. The law takes notice of 
tbree degrees of lunacy : (1) Lunacy which 
exempteth in crime; (2) Lunacy which 
excuseth in contract; and (3) Lunacy 
which placeth the party and his property 
under the protection of the Crown. 

Criminal lunacy may be either total or 
partial. And if total, than either natural 
(dementia naturalis), in which case it is 
termed idiocy, or accidental (dementia acci- 
dentalis), which may be either permanent 
or intermittent (i.e., accompanied with 
“lucid intervals”) or wilfully brought on 
by the party himself (dementia affectata), 
e.g., in the case of drunkenness (see that 
title). If the lunacy be partial, then the 
criminal definition of it is that given in 
R. v. M'‘Naghten (10 Cl. & F. 200), where 
the judges advised the House of Lords to 

this effect, that notwithstanding the party 
did the act complained of with a view, 
under the influence of insane delusion, of 
redressing or avenging some supposed 
grievance or injury, or of producing some 
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public benefit, he was nevertheless punish- 
able according to the nature of the crime 
committed, if he knew, at the time of 
committing such crime, that he was acting 
contrary to law. 

With reference to contract lew the rule 
is, that a lunatic is liable for necessaries, 
and generally also on contracts executed of 
which he has had the advantage, notwith- 
standing they may not be for necessaries 
at all (Molton v. Camroux, 4 Ex. 17); 
but that on all other contracts he is not 
liable at all, not even although at the time 
of contracting he betrayed no signs of 
lunacy, and the other cuntracting party was 
ignorant thereof. 

With reference to the Chancellor and 
Lords Justices’ jurisdiction in lunacy, this 
jurisdiction extends generally to persons 
not capable of managing their own affairs, 
and therefore are properly deemed of un- 
sound mind, non compos mentis. This 
jurisdiction is now most commonly exer- 
cived under the Lunacy Regulation Act, 
1853 (16 & 17 Vict. c. 70), or where the 
property is of small amount, under the 
Lunacy Regulation Act, 1862 (25 & 26 
Vict. o. 86). 


MAGNA CHARTA. The great charter 
of English liberty granted by, or rather 
extorted from, King John, and afterwards, 
with some alterations, confirmed in Parlia- 
ment by Henry III. and Edward I. It was 
called Magna Charta on account of its 
great importance, and partly in contra- 
distinction to another . (Carta de 
Foresta), which was granted about the same 
time. The provisions of this churter ex- 
tend not only to the administration of 
justice (regulating the various jurisdic- 
tions, temporal and ecclesiastical), but also 
to the personal liberty of tle subject, the 
limits of taxation of his property, the rights 
of foreign merchants within the realm, as 
well during peace as in times of war, and 
also the liberties and privileges of the 
church. It contains also numerous pro- 
visions of a purely temporary nature, in- 
tended to remedy the prevailing abuses of 
the times. 


MAIDEN ASSIZE, When, at the assizes, 
no person has been: condemned to dice it is 
termed a “maiden assize.“ 


MAIDEN RENTS. A fine paid by the 
tenants of some manors to the lord for a 
licence to marry a daughter. Cowel. 


MAIHEM,or MAYHEM. The violently 
depriving another of the use of such of his 
members as may render him the less able, 
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in fizhtiny. either to defend himself, or to 
annoy his adversary: e.g., the cutting off, 
or disabling. or weakening a man’s hand 
or finger, striking out his eye or foretooth, 
or depriving him of those parts the loss of 
which in all animals abates their courage, 
are considered as mayhems: hence, to do 
a person such an external injury as merely 
detracts from his personal appearance is 
not considered as mayhem, because it does 
not weaken him, but only disfigures him. 
1 Hawk. c. 44. 


MAINPRISE (from the Fr. main, hand, 
and prendre, to take). One of the means 
of remedying the injury of false imprison- 
ment was by a writ called a writ of main- 
prise, directed to the sheriff (either gener- 
ally, when any man was imprisoned for a 
bailable offence, and bail had been refused : 
or specially, when the offence or cause of 
commitment was not properly bailable 
below), commanding him to take sureties 
for the prisoner’s appearance, usually 
called mainpernors, and to set him at 
large. Maiupernors differ from bail, in 
that a man’s bail may imprison or surren- 
der him up before the stipulated day of 
appearance; whereas mainpernors can do 
neither, but are simply sureties for his 
appearance at the day; bail are only 
sureties that the party be answerable for 
the special matter for which they stipu- 
late; mainpernors are bound to produce 
him to answer all charges whatsoever. 
The word mainprise is used in various 
ways; thus when a man is committed to 
those who undertake he shall ap at the 
appointed day (i. e., to his mainpernors), 
he is said to be let to mainprise; and a 
man who may be so mainprised or delivered 
to mainpernors is suid to be mainpernable. 
Where an offence was not bailable, the 
justices were frequently, by Act of Par- 
liament, directed “to commit such offender 
or offenders to the common gaol of the 
county, there to remain without bail or 
mainprise.“ 43 Eliz. c. 2, a. 4; Dyer, 272 
(31); 4 Inst. 179. 

See also title Bar. 


MAINTENANCE. This word has various 
senses. 

(1.) It designates an offence bearin 
a near relation to barratry, and whic 
consists in officiously intermeddling in 
a suit that in no way belongs to one, as b 
maintaining or ey either party wit 
money, or otherwise ing great pains to 
assist the plaintiff or defendant in tlie 
suit, although having nothing to do with 
it. Les Termes de la Ley; Findon v. Par- 
ker, 11 M. & W. 675. 

(2.) In another sense, it denotes the pro- 
vision made, either by,deed or will, or by 
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order of the Court of Chancery, for the 
support and bringing up of children during 
their minorities. The Court is now able, 
in a proper case, to make the requisite 
order on summons, without bill filed. 

See title INFANTS. 


MALA IN SE (evils in themselves). 
All things which are evil in themselves 
are so termed, in contra:listinction to those 
things which are not evil in themselves, 
but sre only forbidden by the laws, and 
which are therefore called mala prohibita. 
or forbidden evils, and sometimes mala 
quia hibita, to indicate that they are 
evils by reason of the prohibition only. 


MALA PROHIBITA : See title MALA IN SE. 


MALICE (malitia). In its legal sense, 
this word does not simply mean ill-will 
against a person ; but signifies a wrongful 
act, dune intentionally. without just cause 
or excuse. Thus, if I intentionally and 
without just cause or excuse gave a perfect 
stranger a blow likely to produce death, I 
should, in legal contemplation, do it of 
malice, because I did it intentionally, and 
without just cause or excuse. So, if I 
maim cattle, even without knowing whose 
they are, I should, in legal construction, 
do it of malice, because it would be a 
wrongful act, and be done intentionully, 
without cause or excuse. See per Bayley, 
J., in Bromage v. Prosser, 4 B. & O. 255. 
Malice is regarded under the following 
varieties of aspect :— 

(1.) Malice in Law,—being that species 
of it which is described above; and 

(2.) Malice in Fact, which again pre- 
sents two sub-varieties, viz. :— 

(a.) Personal malice, i. e., spite, against 

some particular individual; and 

.) Malice against the world gene- 

rally, without reference to any 
particular individual, e.q., where 
a person throws a bottle of 
vitriol over a wall into the public 
street or highway, not knowing 
or caring who is passing in the 
street or on the highway at the 
time. 


MALICE PREPENSE (from the Latin 
malitia, malice, and the Fr. penser, to 
think, and pre, beforehand.) Malice aforo- 
thought, t.e, deliberate, predetermined 


‘malice. 2 Roll. Rep. 461. 


MALICIOUS PROSECUTION. A person 
who has been unjustly prosecuted for any 
crime, or who has causeleasly been made 
a bankrupt, may bring an action for a 
malicious prosecution against the prose- 
cutor or the petitioner as the case may be; 
but for the success of his action, he must 
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MALICIOUS PROSECUTION—continued. MANDAT. In French Law is the man- 


prove two things :—(1.) The fact of malice ; 
and. (2.) The absence of ull reasonable or 
probable cause for the defendant’s conduct. 
The action for a malicious arreat stands on 
the like footing, but can hardly occur at 
the present day, imprisonment as well on 
mesne as on final process having been 
abolished. 


MANDAMUS. This is cither (1) the 
prerogative writ so called, or (2) the 
ordinary writ of injunction. The preroga- 
tive mandamus is a writ which issues in 
the king’s name out of the Court of King’s 
Bench, commanding the completion or 
restitution of some right. The power of 
issuing writs of mandamus is one of the 
highest and most important branches of 
the jurisdiction of the Court of King’s 
Bench, and in general belongs exclusively 
to that Court; and it may be compared to 
a bill in Equity for a pons performance. 
It is used principally for public purposes, 
and to enforce the performance of public 
rights or duties. A writ of mandamus, 
however, does operate in affording specific 
relief, and enforcing some private rights 
when they are withheld by a public officer, 
and though principally for the admission 
or restitution to a public office, yet it ex- 
tends to other rights of the person or pro- 
perty. A mandamus is not generally 
granted by the Court, excepting when the 
party applying for it has no other specific 
remedy. It issues to compel a removed 
clerk to deliver up books of a public corpo- 
rate company, to compel overseers to deliver 
up ish books to their successors; to 
compel a lord and steward of a copyhold 
manor to admit the tenant ; it also issues to 
inferior Courts and judges thereof, and jus- 
tioes of the peace and other public function- 
aries, to compel them to proceed according 
to their respective duties. There was also 
a mandamus formerly much in use which 
issued to the escheator for the finding of an 
office after the death of one who had died 
the king’s tenant, and was the same as the 
writ of diem clausit extremum, excepting 
that the diem clausit extremum went out 
within a year after the death, whereas the 
mandamus did not go out till after the 

ear, and when no diem clausit extremum 

d previously been sued out, or had been 
sued out to no effect. 1 Chitt. Gen. Pract. 
of the Law; Les Termes de la Ley; C. L. 
P. Act, 1854, as. 75-77. 

The ordinary mandamus is to all intents 
and purposes an injunction (see that 9 91056 
and issues under the provisions of the C. 
L. P. Act, 1854 (ss. 68-74) to compel the 
defendant in an action to perform any duty, 
being of a public character, in which the 
plaintiff has an interest. 


datum of Roman, and the Gratuitous bail- 
ment of English Law. 
See title BAILMENT. 


MANDATE (mandatum). A contract 
by which one employs another to act for 
him in the management of his affairs, or 
in some particular department of them, 
of which employment the person accepts 
and agrees to act. He who so gives the 
employment is called the mandator, and he 
who accepts it the mandatarius. The 
word was also sometimes used to signify a 
judicial command of the king or any of 

is justices to have anything done for the 
benefit and dispatch of justice, and appears 
to have been somewhat analogous to the 
writ of mandamus. Cowel. 


MANNER AND FORM (Modo et formå.) 
Formal words introduced at the conclusion 
of a traverse; and their object is to put 
the party whose pleading is traversed, not 
only to the proof that the matter of fact 
denied is in its general effect true as 
alleged, but also that the manner and form 
in which the fact or facts are set forth are 
also capable of proof. Thus in an action 
of assumpsit, where the plaintiff sets out an 
agreement in his declaration, as the founda- 
tion of the defendant’s promise, and the 
defendant pleads generally that he did not 
promise in manner and form as alleged, he 
may, under the issue so raised, take advan- 
tage of any material variance between the 
contract so set out and that which, upon 
the trial, is proved to have been the actual 
contract between the parties, It may be 
as well, however, to remark, that when a 
traverse is pointed to one amongst several 
independent allegations, it simply puts in 
issue the substance of that allegation not- 
withstanding the words modo et formå. 
So in the common action of debt for goods 
sold and delivered, when the defendant 
pleads that he never was indebted in 
manner and form as alleged, this traverse 
does not put in issue the formal a 
of the plaintiffs statement, but the very 
substance of the plaintiffs declaration, viz., 
whether or not the defendant was ever 
indebted to the plaintiff in respect of the 
cause of action alleged. See Steph. Pl. 
214, 215, 4th ed.; Neale & M’Kenzie, 2 Cr. 
M. & R. 67; 1 Ch. Pl. 513. 


MANOR (manerium.) A manor seems 
to have been a district of ground held by 
great personages. It is compounded of 
various things, as of a mansion-house, 
arable land, pasture, meadow, wood, rent, 
advowson, court baron, and such like. A 
manor, to be such, must have continued 
from time immemorial; for at the present 


day, or since the stat. Quia are 
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(18 Edw. 1, c. 1), a manor cannot be made, 
because the process of subinfeudation hus 
been abolished, and a Court Baron cannot 
now be made, and a manor cannot exist 
without a Court Baron, and suitors and free- 
holders to the amount of two at the least: 
for if all the freeholds except one escheat 
to the lord, or if he purchase all except one, 
his' manor is at once gone and dead. A 
manor by reputation, however, but which 
has ceased to be a legal manor, by defect of 
suitors to the Court, may yet retain some 
of its privileges, as a preserve for game, 
and the lord may still appoint a game- 
keeper thereto. Les Termes de la Ley; 
Watkins on Copyhulds. 

With reference to the legal content of 
the word manor, it seems that without the 
addition of the word “appurtenances,” it 
will pass the following properties, viz :— 

(1.) The demesnes, i. e., the lands of 

which the lord is seized within 
the manor ;* 

(2.) The freehold of all the lands held 

by copyhold or other customary 


tenants; 

(3.) The wastes; 

(4.) Fealty, suit of Court, rents, and 
generally all the services ; 


(5.) Courts Baron with fines and perqui- 
sites annexed thereto ; 
(6.) Courts Leet, with the like fines and 
perquisites ; 
(7.) Franchises; and 
(8.) Advowsons appendant. 
Many manors which have been destroyed 
are still reputed manors, and will pass in 
a deed by the description of manor. 


MANSLAUGHTER. Is a criminal of- 
fence ; it is defined as homicide felonious, 
but without premeditation; and it may 
be either (a) involuntary, as where a man 
doing an unlawful act uot amounting to 
felony by accident kills another, or where 
by culpable neglect of duty he occasions 
another’s death: or (b) voluntary, as when 
upon a sudden quarrel, two persons fight, 
and one of them kills the other, or where a 
man greatly provokes another by some 
personal violence and the other immedi- 
ately kills him. 


MANUMISSION (manumissio). The 
making a bondman free, which in the 
feodal ages was a frequent occurrence. 
Manumission was either express or im- 
plied. Manumission express was done by 
the lord granting to his villein a deed of 
enfranchisement. Manumission implied, 


* But demesnes previously granted in fee do not, 
on a repurchase of them by the lord, become part of 
the manor again, as they would do upon an escheat, 
Delacherois v. Delacherois, 11 H. L. C. 62, 
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was done by the lord entering into an 
obligation with his villein to pay him 
money at a certain day, or granting him an 
annuity, or leasing lands to him by deed 
for a term of years, or doing any other 
similar act which would imply that he 
treated with his villein upon the footing 
of a freeman (Les Termes de le Ley). Simi- 
lar modes of dealing with a servus had in 
Roman Law the like effect of an implied 
manumission ; and in particular the mere 
circumstance of the master describing his 
slave in a written document as his son 
(filius) had the effect of rendering him a 
reeman, although not a son. Just. Inst. 
i. 11, 12. 


MARITAGIUM. Was the wife’s portion 
in English Law and the dos of Roman 
Law, and is to be distinguished from 
matrimonium, which was land inherited 
from one’s mother. It also signified the 
power whieh the lord or guardian in 
chivalry had of disposing of hie infant ward 
in matrimony. It is also said to huve 
been that profit which might accrue to 
the lord by the marriage of one under 
age who held his lands of him by knight 
service. Cowel. 


MARKET. In its legal signification 
may be defined to be the liberty or pri- 
vilege by which a town or lord is enabled 
to keep a market (Old Nat. Brey. 149. 
See also title Francmse). The Market 
and Fairs Clauses Act (10 & 11 Vict. 
c. 114) consolidates in one Act the pro- 
visions usually contained in special Acts 
for constructing and regulating fuirs and 
markets; and under the stat. 31 & 32 
Vict. o. 51, the usual days for holding 
fairs, if inconvenient, may on representa- 
tion to the Home Secretary be altered, a 
notice of the alteration being published in 
the Gazette. The fairs of the metro 
lis are regulated by the stats. 2 & $ Vict. 
c. 47, and 31 & 82 Vict. c. 106. No one 
may place a stall in a market without leave 
from the owner of the soil (Northampton 
(Mayor) v. Ward, 1 Wils. 107), and tres- 
pass will lie for so doing. Norwich (Mayor) 
v. Swan, 2 W. Bl. 1116. 

See also next title. 


MARKET OVERT (open market). 
Selling goods in market overt means 
selling them in an open market, as opposed 
to selling them privately or in a covert 
place; the former kind of sale effects a 
change in the pro of the things so 
sold, even as against the true owner, e. g., 
in the case of stolen goods; but a sale out 
of market overt does not. In the country, 
the market-place or spot of poo set 
apart by custom for the sale of goods and 
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wares, &c., is, in general, the only market 
overt. In London, however, a sale in an 
open shop of proper goods, is equivalent to 
a sale in market overt; for every day, 
except Sunday, is a market there. So it 
would appear is the case in Bristol, or 
elsewhere, wlien warranted by custom. 
Dub. Mo. 625; 5 Co. 83 c; cited in Com. 
Dig. tit. Market (E). And see generally 
the Case of Market Overt, Tud. L. C. Mer. 
Law, 713. 


MARKSMAN. A deponent in an affida- 
vit who cannot write his name, but makes 
his mark or cross instead, is so termed 
(2 Q. B. 520, n. (a): 4 Dowl. P. C. 765). 
The proof of such a signature by com- 
parison of handwriting is excluded. a mark 
not presenting sufficient data of comparison. 


MARQUE AND REPRISAL, LETTERS 
OF. These words “ marque and reprisal,” 
are frequently used as synonymous; but 
taken in their strict etymological sense, 
the latter signifies a taking in return; the 
former, the passing the frontiers (marches) 
in order to such taking. Letters of marque 
and reprisal are grantable by the law of 
nations, whenever the subjects of one state 
are oppressed and injured by those of an- 
other, and justice is denied by that state to 
which the oppressor belongs: and the party 
to whom these letters are granted may then 
seize the bodies or the of the subjects 
of the state to which the offender belongs, 
until satisfaction be made, wherever they 
happen to be found. Reprisals are to be 
granted only in case of a clear and open 
denial of justice. They are regulated in 
England by the stat. 4 Hen. 5, e. 7. They 
are of course granted only in times of peace, 
and for a cause which is not sufficient to 
provoke an actual war between the two 
countries. But at the present day, in con- 
sequence partly of treaties and partly of 
the practice of nations, the ing of re- 
prisals is confined to the seizure of com- 
mercial property on the high seas, by 
public cruisers, or by private cruisers 
specially authorized thereto. 

See also title ParvaTEERING. 


MARRIAGE. The law of marriage de- 
pends partly on statute and partly on the 
Common Law. The most important statute 
upon the subject was the 26 Geo, 2, c. 33 
(Lord Hardwicke’s Act), by which the 
publication of banns, and the solemnization 
in one of the churches where they had been 
published, were required; and that statute 
also enacted that two witnesses besides the 
minister should be present, and that the 
register should be signed by the minister, 
pan and witnesses. This statute, re- 
erring only to the formalities of the mar- 
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MARRIAGE continued. 
riage, was strictly territorial or local (see 
title Lex Loci Actus), whence Gretna 
Green marriages were valid (Brook v. 
Brook, 9 H. L. C. 193). The stat. 3 Geo. 
4, o. 75, declared marriages of infants by 
licence, without consent, valid. The stat. 
6 Geo. 4, o. 92, and other subsequent 
statutes, provide for the validity of mar- 
riages celebrated iu churches and chapels 
in which banns have not been usually pub- 
lished. And under other statutes, com- 
mencing with the stat. 6 & 7 Will. 4, o. 
85, marriages by or without licences may 
be solemnised by virtuc of the superin- 
tendent registrar’s certificate. 

By the Common Law of England the 
requisites to the validity of marriage, are 
the following: 

(1.) The presence of a priest in holy 

orders (Catherwood v. Caslon, 18 
M. & W. 261; Reg. v. Millis, 10 
Cl. & F. 581); 

(2.) The presence of witnesses (Beamish 
v. Beamish, 9 H. L. C. 274), or 
at least of one witness ( Wing v. 
Taylor, 2 S. & T. 278); 

(3.) The consent of the parties (Harrod 
v. Harrod, 1 K. & J. 4); 

(4.) The formalities of marriage as de- 
fined by the lex loci actus must be 
observed (Brook v. Brook, 9 H. L. 
C. 198); 

(5.) The essentials of marriage, as de- 
fined by the lez domicilii, in- 
cluding therein all questions of 
personal capacity or incapacity, 

must be observed (Brook v. Brook, 


supra) ; 

(6.) The parties must not be within the 
prohibited degrees of consangui- 
nity or of affinity; and for thut 
purpose illegitimate relationship 
counts; but 

(7.) The consent of the purents is not 
necessary ( v. Birmingham, 
2 M. & R. 230) 

See also title HusgAx D ARD WIFE. 


MARRIAGE, BREACH OF PROMISE . 
OF. The promise, to support an action, 
must have been made to the plaintiff (Cole 
v. Cottingham, 8 C. & P. 75.) Moreover, it 
must ap not only that the defendant 
proposed or even promised to marry the 
plaintiff, but also that she promised to 
marry him; for in this as in all other 
cases of contract mutuality is an essential 
requisite (see title Conrracr) (Veneall v. 
Veness, 4 F. & F. 344). The C. L. P. 
Act, 1852, Sch. B, provides simple counts 
for this action, suituble to the circum- 
stances of the gencrality of cases. With 
reference to the evidence of the promise, 
the parties themselves, although formerly 
incompetent as witnesses (14 & ie c. 
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99, s. 4), were made competent by the 
stat. 32 & 33 Vict. c. 68. Various defences 
may be raised to the action, e. g., (I.) Ge- 
neral bodily infirmity arising subsequently 
to the contract (Atchinson v. Baker, 
Peake’s Add. Ca. 103), not being, semble, 
mere infirmity arising from disease (Hall 
v. Wright, El. Bl. & El. 746); (2.) Prior 
unchastity of the female, not discovered 
until after the contract (Wharton v. Lewis, 
1 C. & P. 529); and (3.) Mutual releases 
Davis v. Bomford, 6 H. & N. 245. 


MARRIAGE SETTLEMENTS, These 
are settlements made on marriage, either 
by the parties themselves to the marriage 
contract or one of them, or by some parent 
or other relation of the parties, or of one of 
them on their behalf. Such settlements if 
made before marriage are called ante-nup- 
tial, if made after the marriage, are called 
post-nuptial: and there is this broad dis- 
tinction between ante-nuptial and post- 
nuptial settlements, that the former are 
equivalent to purchases for value, while 
the latter are considered as voluntary con- 
veyances only, and the respective natural 
effects of that distinction attach to the 
respective settlements. Consequently, an 
ante-nuptial settlement receives the like 
favour in Equity and also at Law which a 
purchase for value receives, while a post- 
nuptial settlement is subject to the like 
liabilities to be defeated both in Equity 
and at Law which every voluntary settle- 
ment is subject to (see titles VOLUNTARY 
SETTLEMENTS; VALUE, PURCHASE FOR). 
Two rules, however, have been established, 
which partially favour post-nuptial settle- 
ments above purely voluntary settlements, 
namely :— 

(I.) If the slightest addition of value, 
not notoriously colourable, is added to the 
meritorious consideration of blood or natu- 
ral affection, which already underlies the 
settlement, then the post-nuptial settle- 
ment is taken out of the category of 
8 settlements altogether, and is 
placed in the category of settlements for 
value, with all the co nding incidents 
of advantage attaching to the latter (Hew- 
toon v. Negus, 16 Beav. 594); and 

(2.) If the nuptial settlement has 
been preceded by marriage articles entered 
into previously to the marriage, then the 

nuptial settlement relates back to the 
te of the articles, and becomes practi- 
cally ante-nuptial, or equivalent to a settle- 
ment for value; and it does not matter 
whether the articles are in writing or rest 
in parol merely (Dundas v. Dutens, 2 Co: 
235; Warden v. Jones, 2 De G. & J., 76); 
the subsequent settlement in writing sup- 
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plying in the latter case, before any action 
as arisen, the original defect of writing. 
Bailey v. Sweeting, 9 C. B. (N. S.) 843; Bill 
v. Bament, 9 M. & W. 40. 

Also, by the Bankruptcy Act, 1869 (32 
& 33 Vict. c. 71), s. 91, the following pro- 
visions have been made witli reference to 
post nuptial settlements by traders :— 

I. With reference to the husband's pro- 


perty in his own right. — 


(1.) Any post: nuptiul settlement made 
within two years of the subsequent bank- 
ruptcy of the trader is ipso facto void upon 
the bankruptcy ; and 

(2) Any post-nuptial settlement made 
within ten years of the subsequent bank- 
ruptcy of the trader, and outside of the 
first two years thereof, is also void upon 
the bankruptcy, until proof of bona fides. 

II. With reference to the husband's 
property in right of his wife,— 

(3.) Any post-nuptial settlement by a 
trader on his wife and children is good, 
notwithstanding the bankruptcy, if the 
property have accrued during the coverture. 

Also, by the same Act, and the same 
section thereof, it is provided, that, with 
reference to covenants and contracts made 
before marriage by a trader to settle future 
property, yet to uire, all such cove- 
nants and contracts shall be void upon the 
trader's bankruptcy, unless prior to such 
bankruptcy the property referred to has 
been both acquired and settled pursuant to 
the covenant or contract. Ex parte Bishop, 
In re Tönnies, W. N. 1878, pp. 81, 125. 

Assuming that a marri ttlement 
is ante-nuptial, or (although 55 
is for any one or more of the foregoing 
reasons, valid, the following question 
arises upon it, namely, what is the extent 
of the marriage consideration. The gene- 
ral rule is, that the consideration of mar- 
riage 2 only limitations to the 
intended husband and wife and the ex- 
pected issue, and not limitations to an 
other N (Johnson v. Legard, 6 M. & 
60); but to this rule there are two excep- 
tions, namely. — 

(a.) Settlements made previously to and 
in contemplation of a second mar- 
riage, upon the issue of a former 
marriage (Clarke v. Wright, 6 H. 
& N. 849); and 

(b.) Settlements made previously to, and 
in contemplation of, a first mar- 
riage upon the issue of either of 


the marrying parties by a future 
marriage, Jorkins v. Keymis, 1 
Clayton v. Wilton, 


Lev. 150; 
8 Mad. 302. 

There is also, speaking with a rough 

accuracy only,a third exception, namely,— 

(c.) Settlements made upon collaterals, 
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MARRIAGE SETTLEMENTS—cont. MARSHALLING OF AS8ETS—contd. 


if there is any person purchasing 
on their behalf; but the validity 
of such limitations to collaterals 
clearly depends upon the money 
consideration and not on the mar- 
riago consideration alone. Heap 
v. Tonge, 9 Hare, 90. 

The peculiarity which attaches to mar- 
riage as a consideration is this, that, unlike 
other considerations, when the marriage 
consideration has once had effect, the 
parties cannot be remitted to their origi- 
nal positions, the consideration not ad- 
mitting, likea money sum, of being repaid 
or returned. The law regards the consi- 
deration of marriage in a sacred light. 
Where, therefore, tlie sacredness of marriage 
is made a mere pretext for committing a 
fraud, as where a trader who has been 
already living in concubinage with a 
woman marries her on the eve of his bank- 
ruptey, and previously to such marriuge 
settles all ora material part of his property 
on her, and his expected issue by her, the 
marriage consideration being clearly ficti- 
tious will be disregarded by the Court, and 
the settlement, although it is ante-nuptial, 
will be set aside upon tlie trader’s bank- 
ruptcy, or as against his creditors (Colum- 
bine v. Penhall, 1 Sm. & Giff. 228; Bulmer 
v. Hunter, L. R. 8 Eq. 46), the wife being 
in such cases presumed to have notice of 
the husband’s embarrassment,—a presump- 
tion which perhaps, would y be re- 
buttable by evidence. 


MARSHAL, There are, or used to 
several officers of this name, but those 
which are more particularly connected with 
law are, q) The marshal of the king’s 
house or kniglit marshal, whose special 
authority is in the king’s palace, to hear 
and determine all pleas uf the Crown, and 
to punish all faults committed within the 
verge, and to hear and judge of suits be- 
tween those of the kin ' household; 
(2.) The Marshal of the Gusen's Prison, 
who, previously to the stat. 5 & 6 Vict. 
c. 22, was called the Marshal of the King’s 
Bench Prison, and had the custody of the 
King’s Bench Prison; (3.) The Marshal 
of the Exchequer, to whose custody that 
Court committed the king’s debtors for 
securing payment of their debts, and who 
also assigned sheriffs, escheators, customers, 
and collectors their auditors, before whom 
pied “aga to account. Fleta, lib. 2, c. 4, ö; 

wel. 


MARSHALLING OF ASSETS. As it is 
right that every claimant upon the assets 
of a deceased person should be satisfied (if 
his claim be just) so far as that object can 
be effected by any arrangement consistent 


with the nature of the respective claims of 


the creditors in general; it has been long 
a general principle of Equity that if a 
claimant has two or more funds to which 
he may resort, a person having an interest 
in one only of such funds has a right to 
compel the former to resort to the other 
or others of them, if that is necessary for 
the satisfaction of both. This principle 
is not confined to the administration of the 
estate of a person deceased, but applies 
wherever the election of a party having 
two funds will disappoint the claimant 
having the single fund. Thus, where A., 
a creditor, can resort to more than one 
fund of the deceased, and B., another 
creditor, can resort to only one, then in 
such case A. shall resort to that fund on 
which B. has no claim, and thus both 
will be satisfied; and this is termed 
marshalling of assets. 
The question who are entitled to marshal, 
and against whom, is one of very consider- 
able 5 but may be conveniently 
explained in the following manner :— 
pon referring to the title ADMINISTRA- 

TION OF Assets, it will be seen that there 
is an order usually observed in applying 
the properties which are applicable in 
payment of debts; now, by wabetituting in 
the same order the various persons to whom 
these various properties would go if there 
were no debts to pay, and to whom they 
do go 80 far as they are not exhausted by 
that payment, we obtain the fullowing list 
of persons entitled to participate in the 
property of the deceased, viz. : 

(1.) Next of kin ; 

(2.) Heir-at-law ; 

(3.) Heir-at-law ; 

(4.) Charged devisees and charged lega- 


tees ; 

(5.) Uncharged pecuniary legatees, and 

uncharged residuary devisees ; 

(6.) Uncharged specitic devisees, and 

i uncharged specific legatees; and 

(7.) Appointees. 

Now the general rule of marshalling is 
this, That if any person in the above list 
is disappointed of his benefit under the 
will eek, the creditor seizing upon (as 
he may) the fund intended for him, such 
disappointed person may recoup or com- 
5 himself for that disappointment 

y similarly going against tlie fund in- 
tended for and disappointing in his turn 
any one or more of the persons prior in 
the above list; and such secondly disap- 
poin:ed person or aoa may in his or 
their turn do the like against those prior 
to him or them; so that eventually the 
next of kin have to bear the disappoint- 
ment which was occasioned by the uct of 
the creditor. Moreover, persons who stand 
in the same position in the above list, may 
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MARSHALLING OF ASSETS—continued. 


have contribution (if not compensation) as 
against each other. But no one has any 
right to compensation as against persons 
posterior to himself in the above list. 
See also title ADMINISTRATION OF 
ASSETS. 


MARSHAISEA. The court or seat of 
the marshal of the king’s house. This 
Court was originally held before the 
steward and marshal of the king’s house, 
and was instituted to administer justice 
between tlie king’s domestic serva ita. in 
order that they might not be drawn into 
other Courts, and thus deprive the king of 
their services. This Court latterly merged 
into the palace court (curia palatii) which 
was erected by King Charles I. to be 
held before the steward of the household 
and knight marshal, and the steward of 
the Court or his deputy, with jurisdiction 
to hold plea of all manner of personal 
actions which should arise between any 
parties within twelve miles of the king’s 

lace at Whitehall. The Court was 

eld once a week, together with the an- 
cient Court of Marshalsea, in the borough 
of Southwark, and a writ of error lay 
from there to the Court of King’s Bench. 
The business of this Court has of late 
years much decreased, owing to the new 
Courts of request or conscience and the 
County Courts that have since been esta- 
blished. The word “ Marshalsea” is also 
somctimes taken for the prison belonging 
to the Court of Queen’s Bench, commonly 
called the Queen’s Bench Prison, but by 
5 Vict. c. 22, the style of it is changed to 
the Queen’s Prison. 

See title MansHALsEA PRISON. 


MARSHALSEA PRISON. This prison, 
which was also styled the Prison of the 
Marshaleea of Her Majesty's Household, 
was a prison for debtors, and for persons 
charged with contempt of Her Majesty's 
Court of the Marshalsea; the Court of the 
Queen’s Palace of Westminster, common! 
called the Palace Court, and the Hig 
Court of Admiralty; and also for Admi- 
ralty prisuners under sentence of courts 
martial. By 5 Vict. c. 22, this prison, the 
Flect, and the Queen’s Bench, were con- 
solidated under the title of the Queen’s 
Prison. Sev 5 Vict. c. 22; 6 Jur. 254. 


MARTIAL LAW. The law which is 
properly designated Martial Law consists 
of no settled code, but of the will and 
pleasure of the king or his lieutenant; for 
in the time of war, on account of the great 
necessity there is for guarding against 
dangers that often arise, and which require 
immediate attention, the king’s power is 
absolute and his word is law. Neverthe- 
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MARTIAL LAW—continued. 

less, martiu] law in that sense does not 
exist in time of peace (Grant v. Goull, 
2 H. Bl. 69, 100); and the law of Courts 
Martial, sometimes called Military and 
Naval Law, is to be distinguished from 
it as that law which governs soldiers and 
sailors as such in times of peace, and for 
the due administration of which there are 
special Courts military or Courts naval pro- 
vided. Yet so jealous of these jurisdictions 
is the Common Law of England that they 
have continuance for one year only, bein 
annually reconstituted by the Mutiny an 
Marine Mutiny Acts which are passed at the 
beginning of each session of Parliament. 


MASTER. This is a name descriptive 
of various officers or offices in the law, 
several of which have in recent times been 
abolished. For a description of each, see 
the several particular titles following. 


MASTER IN CHANCERY. The mas- 
ters in Chancery were officers of that Court 
whose duty it was to make inquiries (wlien 
so required by the Court) into matters 
which, from the constitution of the Court, 
it could not conveniently, without the as- 
sistance of such officers, make for itself, 
and to report to the Court their findings 
or conclusions with respect to such mat- 
ters. The duties of thcee masters were of 
s mixed character, RRN partly judicial, 
and partly ministerial, the powers which 
they possessed in both respects having 
been delegated to them by the Court. 
Whenever u master had acted in obedienco 
to the directions of the Court, he used to 
inform the Court, by a document in writing, 
of what ho had done, or whut conclusion 
he had come to; and in most cases this 
document was called the master’s report. 
The masters in Chancery, in addition to 
their ordinary functions, acted as messen- 
gers from the House of Lords to the House 
of Commons. Two attended the House in 
rotation each day, and sat on the wool- 
sacks, their duties consisting in carrying 
bills to the Commons which had n 
passed in the Lords, or in conveying any 
message which their Lordships might be 
desirous of communicating to the Com- 
mons. On arriving at the latter House 
they took their seats behind the chair of 
the sergeant · at · arms, and this officer, bear- 
ing the mace, walked up to the table and 
acquainted the Speaker that there was “a 
message from the Lords.“ The Speaker 
said, Let the messenger be called in:“ 
upon which the masters in chancery, ac- 
companied by the sergeant-at-arms, ap- 
proached the table, making their obei- 
sances, and having deposited the bills 
thereon, or delivered their message, they 
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MASTER IN CHANCERY —continued. 


retired with the same forms, walking back- 
wards until they reached the bar of the 
House. There were also certain other 
officers of the Court of Chancery called 
musters extraordinary in Chancery ; these 
were usully solicitors, who were appointed 
by the Court to act in the various counties 
of England in taking affidavits, acknow- 


` 
1 
1 


ledgments of deeds, recognizances, &c., 


which otherwise would have had to be 
taken before the masters in London, and 
would thus have occasioned to the suitors 
loss of time and expense in coming to 
London for thut purpose (Gray's Ch. Prac. 
103). The dutics formerly discharged by 
the masters in ordinary in Chancery are 
now discharged by the chief clerks attached 
to the offices of the various judges; those 
formerly discharged by the masters extra- 
ordinary are now discharged by solicitors 

ualified as commissioners for taking oaths 
throughout the kingdom. 


MASTER OF THE FACULTIES. An 
officer under the Archbishop of Canterbury 
who grants licences and dispensations. 
He is mentioned in 22 & 23 Car. 2. Cowell. 


MASTER OF THE ROLLS. One of 
the judges of the Court of Chancery ; he 
is so called because he has the custody of 
the rolls of all patents and grants which 
pass the great seal, and also of the records 
of Chancery. He presides in a court called 
the Rolls Court, and his duties are assis- 
tant to those of the Lord Chancellor. He 
is first called Master of the Rolls in 11 
Hen. 7, c. 18; but his office is as ancient 
as the Court itself. Unlike that of the 
Vice-Chancellors, his jurisdiction is in the 
nature of a distinct jurisdiction, which 
the suitor may for certain purposes, which 
are now considerably diminished, elect in 
preference to that of the Lord Chancellor. 


MASTERS OF THE COURTS OF COMMON 
LAW. Each of the superior Courts of 
Common Law has five important officers 
attached to it, termed masters. These 
gentlemen are usually persons of conside- 
ration and learning, und are ordinarily 
members of the Bar. One of the masters 
of each Court always attends the sittings 
of his own Court in banc, and usually sits 
on the bench, appropriated for him and 
other officers, at the foot of the judicial 
bench. The Court of Error, also, is always 
attended by one of the masters. Their 
chief duties, when attending the Court, 
consist in taking affidavits sworn in Court, 
in administering oaths to attorneys on their 
admission, and in certifying tothe Court, 
in cases of doubt or difficulty what the 

ractice of the Court is. Their princi 

uties out of Court consist in taxing 
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MASTERS OF THE COURTS OF COMMON 
LAW —continued. 
attorney’s costs, in computin rincipal 
and interest on bills of e Poe 
sory notes, and other documents, under 
rules to compute,—in examining witnesses 
who are going abroad, for the purpose of 
obtaining their testimony,—in hearing and 
determining rules referred to them by the 
Court in the place of the Court itself,—and 
in reporting to the Court their conclusions 
with reference to the rulesso referred to them. 


MASTER AND SERVANT. This is the 
relation which arises out of the contract 
of hiring. That contract may be either 
for an expressly defined period or for an 
indefinite or unexpres perind; but a 
general hiring, in the absence of any 
custom to the contrary is presumed to be 
a yearly hiring, and in all cases, a hiring 
at so much per month is a hiring for a 
year (Fawcett v. Cash, 3 N. & M. 177). 
In the case of domestic servants, such 
hiring may be determined by a month’s 
notice or a month’s wages in advance 
given or pag at any time (Turner v. Mason, 
14 M. & W. 112); but in the case of clerks 
and respectable servants, the hiring, if 
general, is construed to be a hiring for 
one year, and so on from year to year, 
and must be determined with the year, 
at least in the absence of misconduct 
(Beeston v. Collyer, 4 Bing. 309). But a 
hiring at two guineas a week for one year 
has n held to be not a yearly but a 
weekly hiring (Robertson v. Jenner, 15 
L. T. (N.S.) 514). So on a contract to pay 
a commercial traveller by commission, no 
implication arises ofa yearly hiring. Nayler 
v. Yearsley,2 F. & F. 41. 

Every person suffering himself to be 
hired as a skilled artisan warrants that he 

8 the requisite ability and suff- 
ciency, and upon proof of his want of such 
ability or sufficiency; i. e., of his incom- 
petency, his employer may discharge him. 

armer v. Cornelius, 5 C. B. (N. S.) 236. 

A servant has a right to be paid for his 
work, and paying for same otherwise than 
by money is contrary to the Truck Act 
(1 & 2 Will. 4, o. 37), but that Act pro- 
perly applies to labourers only. Riley v. 
Warden, 2 Ex. 59. 

A servant is not personally liable on con- 
tracts made by him for his master; but he 
is liable for torts committed by him, al- 
though at the command of his master 
(Cranch v. White, 1 Scott, 314) (a case of 
trover); similarly he is civilly liable for 
assisting bis master in a fraud (Cullen v. 
Thomson, 4 Macq. H. L. C. 441). Con- 
versely, the master is liable fur the tort 
of his servant committed in his service. 
McManus v. Crickett, 1 East, 106. 
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MASTER AND SERVANT—continued. 

A master liea under certain duties to his 
servant. He is bound to provide an ap- 
prentice with medical attendance and 


medicine during sickness (Reg. v. Smith, 8 
OC. & P. 153); secus, in the case of a 
menial or general servant. He is bound 


to provide for the reasonable safety of his 
servant while engaged in his employment, 
as by fencing machinery and otherwise ; 
but having done that, he is secure,—thus, 
a master was held not liable for an injury 
sustained by his servant through the break- 
ing down of a carriage in which the servant 
was riding at the time on his mastei’s 
business, through a defect in the carriage 
of which the master was not aware. Priest- 
ley v. Fowler, 3 M. & W. 1. 

A master may maintain an action for 
debauching his servant (Fores v. Wilson, 
Peake, 55); and may even justify an 
assault in protecting his servant (Tickell v. 
Read, Lofft. 215). So also trespass will 
lie by a master for enticing his servant 
away. Hart v. Aldridge, Cowp. 54. 

nder vurious statutes the justices have 
a sum jurisdiction in questions arising 
between masters and their servants, as for 
non-payment of wages the master, for 
misconduct on the part of the servant, and 
such like. 


MATRONS, JURY OF. A jury of matrons 
is a jury furmed of women, which is im- 
pane to try the question whether a 
woman be with child or not. 

See title DR VENTRE INSPICLENDO, 


MATTER OF RECORD, MATTER IN 
DEED, AND MATTER IN PAIS. Matter 
of record signifies some judicial matter or 
proceeding entered upon one of the records 
of the Court, and of which the Court takes 

uliar cognizance. Thus the pleadin 
in an action in the superior Courts, and in 
the Courts of record, being matter which is 
entered upon the records of the Court and 
filed with its officer as an authentic history of 
the suit, is thence termed a matter of record. 

Matter in deed is some privute matter 
or thing contained in a deed between 
two or more parties; as the covenants 
or recitals in a lease, or in a mortgage 
deed for instance; and these, although 
inrolled, that is, transcribed upon the 
records of one of the Queen's Courts at 
Westminster, or at a Court of Quarter Ses- 
sions, as they often are, for safe custody, 
do not thereby become matter of record, 
but are simple deeds recorded or inrolled ; 
for there is a material difference between 
a matter of record and matter recorded for 
the pur of being kept in memory; a 
record being an entry on parchment of 
judicial matters or proceedings which have 
taken place in a Court of record, and of 
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MATTER OF RECORD, MATTER IN 
DEED, AND MATTER IN PAIS8—cont. 
which the Court takes 3 notice, as 
matter coming peculiarly under its own 
cognizance, whercas the inrolment of a 
deed is a private act of the ies con- 
cerned, of which the Court takes no cog- 
nizance at the time when it is done. 
Matter in Pais simply means matter 
of fact, probably so called because matters 
of fact are triable by the country, i.e., by 
a jury. The above several phrases are 
generally used in connection with the sub- 
ject of estoppel. Thus any allegation of 
fact, or any admission made in pleading 
(whether it be express or implied, from 
pleading over, without a traverse), will pre- 
clude the party from afterwards contesting 
the truth of the matter so alleged or ad- 
mitted, upon the trial of the issue in which 
such pleading terminates. This is an 
estoppel by matter of record. As an in- 
stance of an estoppel by deed, may be 
mentioned the case of a bond reciting a 
certain fact. The party executing t 
bond will be precluded from afterwards 
denying in any action brought upon that 
instrument the fact so recited. An ex- 
ample of an estoppel by matter in pais 
occurs when one man has accepted rent of 
another; in such case he will be estopped 
from afterwards denying in any action 
with such person that ‘the latter was at 
the time of such acceptance his tenant. 
See title ESTOPPEL. 


MEDIATORS OF QUESTIONS. By 27 
Edw. 3, st. 2, o. 24, six persons, so called, 
were authorized when any question arose 
amongst merchants touching any unmarket- 
able wool, or undue packing, to certify upon 
oath, and settle the same before the mayor 
and officers of the staple, and by whose 
award therein the parties concerned were 
to abide. Cowel. 


MEDICAL PRACTITIONER, The stat. 
55 Geo. 3, c. 194, makes regulations re- 
garding the education, examination, admis- 
sion, and practice of APOTHECARIES, and 
imposes a penalty of £20 for every viola- 
tion thereof. Practising as an apothecary 
means mixing up and preparing medicines 
prescribed either by a physician or by the 
apothecary himself (Woodward v. Ball, 
6 C. & P. 577). An apothecary violating 
the Act has no means of recovering his 
ee s. 21. Steel v. Henley, 1 C. & P. 

7 


The stat. 15 & 16 Vict. c. 56, regulates 
the qualification of pharmaceutical che- 
mists; and the stats. 14 & 15 Vict. o. 13 (as 
to arsenic), and 31 & 32 Vict. c. 121 (as 
to other poisons generally), regulate the 
sale of medicines of a poisonous character, 

The stats. 21 & 22 Vict. o. 90 (the 


A NEW LAW DIOTIONARY. 


MEDICAL PRAOCTITIONER— continued. 


Medical Act), and 28 & 24 Vict. c. 66, and 
other Acts, regulate the qualifications and 
powers of surgeons and piacan; and 
constitute a council, the members of which 
are the sole judges of the correctness of 

rofessional conduct (Ex parte La Mert, 4 

. & S. 582). A physician registered under 
21 & 22 Vict. c. 90, who attends a patient 
55 and who is not prohibited 

y any bye-law of the College of Physicians 
from suing for same, may recover his fees 
without an ex contract (Gibbon v. 
Budd, 2 H. & C. 92); but before that Act 
a physician could not maintain an action 
515 his fees. Chorley v. Baloot, 4 T. R. 

7. 


MEDICINE: See preceding title. 


MEDIETAS LINGUZ. A jury de me- 
dictate linguæ is a jury consisting one-half 
of natives and the other half of foreigners, 
to try a cause in which either the plaintiff 
or the defendant is a foreigner (Staun. Pl. 
Cor. Lib. 8, c. 7). But such juries are 
abolished by the Juries Act, 1870 (83 & 34 
Vict. c. 77). Aliens who have been domi- 
ciled here for ten years or upwards, and 
being otherwise qualified, are now compe- 
tent generally to serve on juries, 

Boe title JURIES. 


MEMORIAL OF DEEDS. By several 
Acis of Parliament all deeds and wills 
concerning the conveyance or disposition of 
estates in the counties of York, Kingston- 
upon-Hull, and Middlesex (subject to 
certain exceptions), are required to be 
registered, and such registration is effected 
by the execution and deposit of a memorial 
under the hand and seal of some or one of 
the grantors or grantees, his or their heirs, 
executors or administrators, guardians or 
trustees, which memorial is to contain,— 
first, the day of the month and year when 
the instrument bears date, the names and 
alditions of all the parties to it, and of the 
witnesses, and the places of their ubode ; 
and, secondly, a description of the property 
conveyed, or pro to be conveyed or 
disposed of, the names of the parishes 
wherein it respectively lies, and the manner 
in which the same property is dealt with 
or affected by mach instrument or in- 
struments. It is proposed to render the 
registration of stich memorials universal 
throughout England, by and in accordance 
with an Act to be intituled the Transfer of 
Land Act, but which Act has for the 


present been postponed. 
MEMORY OF MAN. In law the 
memory of man is supposed to extend 


back to the time of Richard I.; and until 
the 2 & 3 Will. 4, c. 71, any custom might 
have been destroyed by proving that it had 
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MEMORY OF MAN - continued. 

not existed uninterruptedly from that 
period. But though it was essential to the 
validity of a custom that it should have 
eristed before tlie commencement of the 
reign of Richard I., yet proof of a regular 
usage for tweuty years, not explained or 
contradicted, was that upon which many 
public and private rights were held, and 
sufficient for a jury in finding the existence 
of an immemorial custom. See Mounsey v. 
Ismay, 3 H. & C. 486; and title LeeaL 
Memory. 


MEWSA ET THORO: See title DIVORCE. 


MERCY. “To be in mercy” was thd 
usual conclusion of a judgment in an action 
at Common Law. hen the judgment 
was for the plaintiff, the form was that the 
defendant be in mercy” (misericordia), 
that is, be amerced or fined for his delay of 
justice; when for the defendant, that the 

laintiff be in mercy for his false claim. 
he practice of imposing any actual 
amercement has been long obsolete. Steph. 


i See title AMEROIAMENT. 


MERE MOTION (mero motu). The 
free and voluntary act of a party himself, 
without the suggestion or influence of 
another person. The phrase is used in 
letters patent, whereby the king grants, 
“of his especial grace, certain knowledge, 
and mere motion (ez speciali gratia, certd 
scientid, et mero motu), his licence, power, 
and authority to the patentee to use and 
enjoy, exclusively, the new invention ; and 
it manifests that the grant is not made 
upon the suggestion or suit of the party, 
but of the free and unfettered will of the 
seer himself. Webster on Patents, 76, 
n. (d). 

The expression is also applied to the 
occasional interference of the Courts of 
Law, who, under certain circumstances, 
will (ex mero motu), of their own motion, 
object to an irregularity in the proceedings 
of the parties to an action, though no objec- 


tion be taken to the informality by the 
plaintiff or defendant in the suit. 3 Chitty’s 


Gen. Pr. 430; 3 Dowl. 110; 1 Bing. N. C. 
258; 1 B. & P. 366. 


MERE RIGHT (jus merum). The 
right of property (the jus proprietatis), 
which a person may have in anything, 
without having either possession or even 
the right of posseasion, is frequently spoken 
of in our books under the name of the 
mere right, and the estate of the owner is 
in such cases said to be totally divested 
and put toaright. Co. Litt. 345. 


MERGER. This term is the equiva- 


lent of confusio, in the Roman Law, and 
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MERGER — continued. 
indicates that where the qualities of debtor 
and creditor become united in the same in- 
dividual, there arises a confusion of rights 
which extinguishes both qualities; whence 
also merger is often called Extinguish- 
ment. And just as in the Roman Law the 
pretor in certain cases where merger 
would be inequitable, intercepted and pre- 
vented it,“ so also in English Law the 
Chancellor interferes in like cases to pre- 
vent it. And therefore it is a rule of 
English Law, that merger or extinguish- 
ment will or will not take place in Equity 
according to the intention actual or pre- 
sumed of the person, in whom the two in- 
terests come to be united; and even at Law, 
merger is excluded in certain cases. 

The doctrine of merger is chiefly of im- 
portance with reference to real property ; 
and in examining the subject, it is conve- 
nient to divide it under two heads, 
namely :— 

(1.) Cases in which the owner of the 
charge becomes also owner of the 
estate; and 

(2.) Casesin which the owner of the estate 
becomes also owner of the charge. 

Now, firstly, as a general rule, where 
the owner of the charge becomes also 
owner of the estate whether in fee simple 
or in fee tail, the charge is ipso facto 
merged and extinguished in the estate. 
But to this general rule there are the fol- 
lowing exceptions, that is to say,—(1.) The 
charge may be kept alive, and the inten- 
tion to keep it alive may be either ex- 

in so many words, or may be im- 
lied from circumstances or from conduct. 
or example, if a mortgagee who pur- 

chases the equity of redemption takes a 
conveyance thereof to a trustee for himself, 
and the conveyance contains a declaration 
that the mortgage security shall remain on 
foot, there, from the expressed intention of 
the party, merger is excluded. Again, the 
intention to prevent a merger, where not 
expressed, has been implied under the fol- 
lowing circumstances, viz. :— 

(a.) The mortgagee, becoming beneficial 
devisee of the equity of redemption and 
being also executor of the testator-mort- 
gagor, in his resid account as executor 
stated that he had retained £467 out of the 

nal estate towards payment of his mort- 
gage debt, and afterwards devised the pro- 

ty to X., I., and Z., provided ey 
undertook to receive the same with 
the liabilities attaching thereunto; and it 
was held upon the intention which these 
acts implied, that the charge had not been 
merged in the estate (Hatch v. Skelton, 
20 Beav. 453). Again, 


* See Brown’s Savigny on Obligations, p. 15. 
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MERGER— continued. 

Cb.) If the effect of suffering the charge 
to merge would be to give priority to 
subsequent incumbrances, it will be pre- 
sumed, from the clear advantage urising 
to the owner of the estate from keeping 
the charge alive, that the charge has not 
become merged in the estate (Forbes v. 
Moffatt, 18 Ves. 384); and this will be 
à fortiori so, if the owner is a lunatic 
(Lord Compton v. Oxenden, 2 Ves. Jun. 
261); and, 

(c.) If the owner of the charge becomes 
entitled only to a limited interest in the 
estate, the charge will clearly not merge, 
although this case is hardly an exception 
to the general rule as stated above. 

And, secondly, as a general rule, where 
the owner, whether in fee simple or in feo 
tail, becomes also owner of the charge, the 
charge is ipso facto merged or extinguished 
in the estate. This rule is almost without 
exception where the charge comes to the 
owner of the estate by succession or by be- 
quest; and even where it comes to him by 
being purchased up by him, the general 
rule almost invariably holds, but with the 
following exceptions :—_ 

(a.) When the owner of the estate who 
buys up the charge is not in possession of 
the estate, but is, say, a tenant in tail or in 
fee simple in remainder expectant upon 
some other estate, the owner of which 
might bar or exclude his interest alto- 
gether, in that case the charge will not 
merge ( Wigeell v. Wigsell, 2 S. & S. 364), 
even although he sheuld afterwards be- 
come entitled in possession (Horton v. 
Smith, 4 K. & J. 624); also, 

(b.) Similarly, where the owner who 
buys up the charge has only a defeasible 
estate by reason of some executory devise 
over, which may or may not take effect, the 
charge will not merge in the estate, even 
although the owner should be in posses- 
sion (Drinkwater v. Combe, 2 S. & 8. 
340); and, 

(c.) If the owner who ae up the charge 
is an infant, the Court of Chancery sanc- 
tioning the purchase, there is no merger, 
as the infant can express no intention in 
the matter, and the Court will not preju- 
dice him or the real or personal representa- 
tives who may claim under him (Alsop v. 
Bell, 24 Beav. 451); also, 

(d.) If the owner who becomes entitled 
also to the charge has an interest in keep- 
ing the charge alive, e.g., if the merger or 
extinguishment of the charge would give 
priority to subsequent incumbrances, in 
that case there will be no merger, in what- 
ever manner, whether by succession, be- 
8 or purchase, the owner has acquired 
t 10 charge (Grice v. Shaw, 10 Hare, 76); 
and, 
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(e.) If the owner who becomes entitled 
to the charge has only a limited interest in 
the estate, e.g., if he is only tenant for life, 
the charge will clearly not merge, at least 
when he has acquired the charge by pur- 
chase (Burrell v. Earl of Egremont, 7 Beav. 
205); and apparently (on pune at least), 
not even where he has acquired the charge 
by succession or bequest; but this case 1s, 
in fact, scarcely an exception to the general 
rule of merger as stated above (see Morley 
v. Morley, 5 De G. M. & G. 620); lastly, 

Cf.) No merger will take place where 
a merely contracting purchaser of an 
estate pays off a charge upon it, before the 
completion of his purchase (Watts v. 
Symes, 1 De G. M. & G..240); and appe- 
rently not even if the purchase is after- 
wards completed. 

There are also other special causes 
excluding merger. Thus, tithes will not 
merge by mere unity of possession (Chap- 
man v. Gatcombe, 2 Bing. N. C. 516); as 


neither will a commutation rent-charge in 


lieu of tithes; but provision has n 
made by certain recent statutes for effectin 
a merger of both Whenever the land an 
the tithes or rent-charge belong to one and 
the same individual. Moreover, redeemed 
land-tax is on the same footing as commu- 
tation rent-charge with regard to the ques- 
tion of merger. Ware v. Polhill, 11 Ves. 257. 

Again, where the estate and the charge 
become vested in the same individual in 
different rights, e.g., the estate in his own 
right and the charge in autre droit, or vice 
versd, in such a case, the general rule, even 
at Law, is this, that the union of the two 
will not cause any merger, if such union be 
occasioned by the act of law, e.g., b 
descent or devise, and not by the act of the 
party, e.g., by purchase. So, if the owner 
of a term make the freeholder his exe- 
cutor, the term will not merge; but if the 
executor holding the term as such, should 
himself purchase the immediate freehold, 
the better opinion is that the term will 
merge, ib je only to the rights of the 
creditors (if any) of the testator. 

Again, if one of two joint holders of a 
term obtain the immediate freehold, his 
moiety of the term will merge; and con- 
versely, if the sole owner of a term obtain 
the immediate freehold jointly with 
another, one moiety of the term will 
merge, and the joint ownership of the 
freehold will continue, subject only to the 
remaining moiety of the term. See Will. 
Real Prop., p. 400, 


MERITORIOUS CAUSE OF ACTION. A 
person is sometimes said to be the merito- 
rious cause of action when the cause of 
action, or the consideration on which the 


235 


MERITORIOUS CAUSE OF ACTION — 
continued. 


action was founded, originated with, or was 
occasioned by, such person. Thus, in an 
action by husband and wife for the breach 
of an express promise to the wife in con- 
sideration of her personal labour and skill 
in curing a wound, she would be termed 
the meritorious cause of action. So in an 
action by husband and wife upon an 
agreement entcred into with her before 
marriage, she would be the meritorious 
cause of action; for it originated or accrued 
out of a contract entered into with her. 
So a promissory note made to tle wife 
during coverture in her own name is pre- 
sumed to be made upon a consideration 
moving from her (Leake on Contracts, 
240-1). In all such cases the husbund 
and wife ought to be joined as co-plaintiffs, 
because in case the wife survive after com- 
mencement but before conclusion of the 
action, the right of recovery will survive to 
her, and the suit will not have abated by 
the husband’s death. But it appears to 
be optional with the husband, if he chooses 
to take the risk, to sue alone in all such 
cases. 


MERITS. The real or substantial 
grounds of the action are frequently so 
termed, in contradistinction to some tech- 
nical or collateral matter which has been 
raised in the course of the suit. Thus 
where, at a time when special demurrers 
were in use, a defendant demurred to the 
plaintiff's declaration on the ground of 
some informality, and the plaintiff, instead 
of amending. joined in demurrer, with the 
view of having the point argued before the 
Court; in such case, although he might be 
beaten upon the demurrer, by the Court 
deciding against the sufficiency of the de- 
claration in point of form, yet as the 
merits, or substantial grounds of the ac- 
tion, still remained to be tried, he might 
ultimately be successful upon these. So 
an affidavit of merits signifies an affidavit 
that upon the substantial facts of the 
case justice is with the party so making 
such affidavit. Such an affidavit is re- 

uired in support of certain motions to the 
urt, e.g., in order to let in a defendant to 
defend after judgment signed. Listed v. 
Lee, 1 Salk. 402; and, generally, Day’s 
Common Law Practice, pp. 63-6. 


MERTON, STATUTE OF. The 20 Hen. 
8, is so called because it was passed in a 
convent of St. Augustin, situate at Merton, 
in Surrey. The particular provisions of 
the statute regarded, Ist. Legitimacy of 
children (see title LEGITIMATION); 2ndly. 
Dower; 8rdly. Inclosure of common lands ; 
and, 4thly. Wardships. 

Ses also titlo STATUTES. 
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MESNE (medius). Middle, interme- 
diate, intervening. The word mesne ” is 
ordinarily used in the following combina- 
tions: — Ist. Mesne Lord; 2nd. Mesne 
Process; 3rd. Mesne Assignments; 4th. 
Mesne Incumbrances; 5th. Mesne Profits. 

Ist. A Mesne Lord was applied in the 
feodal times to the lord of a manor who 
had tenants under him, and yet a superior 
lord over him, and so held an intermediate 
position between the two. 

2nd. Mesne Prucess is generally used in 
contradistinction to final process, and sig- 
nifles any writ or process issued between 
the commencement of the action and the 
suing out final process or execution in such 
action; and includes also the writ of sum- 
mons, notwithstanding this is the process 
by which personal actions are commenced, 
and therefore cannot be regarded now as 
mesne or intermediate process, in the 
literal sense of the word. See per Parke, 
B., in Harmer v. Johnson, 14 M. & W. 340. 

3rd. Mesne Assignment signifies an in- 
termediate assignment. Thus, if A. grant 
a lease of land to B., and B. assign his 
interest to C., and C. in his turn assign his 
interest therein to D., in this case the as- 
signments so made by B. and C. would be 
termed mesne assignments; that is, they 
would be assignments intervening between 
A.’s original grant and the vesting of D.’s 
interest in the land under the last assign- 
ment, 

4th. Mesne Incumbrances signify inter- 
mediate charges, burdens, liabilities, or 
incumbrances ; that is, incumbrances which 
have been created or have attached to pro- 
perty between two given periods, Thus, 
when a vendor of an estate covenants to 
convey land to a purchaser free from all 
mesne incumbrances, it commonly means 
free from all charges, burdens, or liabilities 
which might by possibility have attached 
to it between the period of his purchase 
and the time of the proposed conveyance 
to the intended vendee. , 

5th. Mesne Profits are intermediate pro- 
fits; that is, profits which have been accruing 
between two given periods. Thus, after a 
party has recovered the land itself in an ac- 
tion of ejectment, he frequently brings ano- 
ther action for the purpose of recovering the 
profits which have been accruing or arising 
out of the land between the periods of his 
title to the 5 aceruing or being 
raised, and of his recovery in the action of 
ejectment, and such an action is thence 
termed an action for mesne profits. In 
ejectment by landlord against tenant, 
mesne profits are recoverable in the very 
action itself of ejectment, upon proof of 
title by the landlord; but in all other 
cases of ejectment, a special action for 
mesne profits must be brought as above. 
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MESNE—continued. 
See Bull. & Leake, Prec. of Plead. pp. 421-2, 
n. (a). 


MESNE, WRIT OF (de medio). A writ 
in the nature of a writ of right, which lay 
when, upon subinfeudation, the mesne or 
m:ddle lord sutfered his under-tenant, or 
tenant Pras to be distrained upon by 
the lord paramount for the rent due to 
him by the mesne lord. 2 Inst. 374. 


MESSAGES FROM THE CROWN. The 
mode of communicating between the Sove- 
reign and the Housesof Parliament. Such 
messages are brought either by a member 
of the House, being a minister of the Crown, 
or by one of the royal household. In the 
Lords, when there is such a message, the 
bearer of it having intimated that he has a 
m under the royal sign manual, the 
Lord Chancellor proceeds first to read it, 
and then the clerk at the table reads it 
over again. In the Commons the member 
appears at the bar and informs the Speaker 

at he has a letter from Her Majesty. 
He then takes it to the table and presents 
it, upon which the Speaker reads it, the 
members the meanwhile remaining un- 
covered. These forms having been gone 
through, the House proceeds to deal with 
the message accordingly. May’s Parl. Pr. 


MESSENGERS. The messenger of the 
Court of Chancery is an officer 5 duty 
it is to attend on the great seal either in 
peraon or by deputy, and to be ready to 
execute all such orders as he shall receive 
from time to time from the Lord Chan- 
cellor, Lord Keeper, or Lords Commis- 
sioners (Chan. Com. Rep. 188, cited in 
Smith’s Ch. Pr. 57). Thero are certain 
persons also who are attached to the Court 
of Bankruptcy who are styled messengers, 
and whose duty consists, amongst other 
things, in seizing and taking possession of 
the bankrupt’s estate during the proceed- 
ings in the rrr sat See G. R. made 
in pursuance of the Bankruptcy Act, 1869, 
as to Messengers’ Deposits; Yate Lee’s 
Bankruptcy, pp. 898-900. 


MESSUAGE. This word is now synony- 
mous With the word “ dwelling-house,” but, 
as having once had a larger signification, 
it invariably precedes the word “ dwelling- 
house ” in a description of parcels. A grant 
of a messuage with the appurtenances will 
pass not only the dwelliug-liouse but also 
all buildings adjoining or attached to it, 
together with the curtilage, garden, and 
orchard, and the close in a the house 
is built, and any pleasure grounds adjoin- 
ing and belonging to it. See 2 Bing. 
N. C. 618; Les Termes de la Ley. 


METROPOLIS. Various statutes have 
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METROPOLIS—continued. 


been passed, mostly in the present reign, 
fur the due management of the metropolis, 
for a summary of the effect of which see 
the following respective titles, viz. ;— 
METROPOLITAN BUILDINGS; 
METROPOLITAN BURIALS; 
METROPOLITAN Gas; 
METROPOLITAN MAGISTRATES; 
MrnoroLITAN Po.ice; and 
METROPOLITAN SEWERS. 


METROPOLITAN. The Archbishop of 
Canterbury is styled “ Primate of all 
England and the Metropolitan,” because 
the province of Canterbury contains within 
it the metropolis or chief city. The me- 
tropolitans were so called because they 
presided over the churches of the principal 
cities of the province. It was their duty 
to ordain the bishops of their province, to 
convoke provincial councils, aud exercise 
a generat superintendence over the doc- 
trine and discipline of the bishops and 
clergy within the pe The province 
of York anciently claimed and had a 
metropolitan jurisdiction over all the 
bishops of Scotland until about the year 
1466, shortly after which time Pope Sixtus 
the Fourth created the Bishop of St. An- 
drew’s Archbishop and Metropolitan of all 
Scotland. 1 Burn's Ecc. Law, by Philli- 
more, 194, 197, tit. Bishops” ; Rog. Eco. 
Law, 105, 113. 


METROPOLITAN BUILDINGS. The 
stat. 18 & 19 Vict. o. 122 (the Metro- 
politan Building Act, 1855), amended by 
the Act 28 & 24 Vict. c. 52, taken in con- 
junction with 7 & 8 Vict. c. 84, ss. 54-63, 
regulates the construction and use of 
buildings in the metropolis and its neigh- 
bourhood. No contract for building in 
contravention of these Acts can be enforced 
(Stevens v. Gourley, 7 O. B. (N. S.) 99). It 
is in general necessary, before commencing 
buildings, to give notice thereof to the 
district surveyor, but in the case of buildings 
intended for Her Majesty’s use or service, 
such notice is unnecessary (Reg. v. Jay, 
8 El. & Bl. 469); and the rules of con- 
struction contained in Schedule 1 of the 
Act of 18 & 19 Vict. o. 122, have no 
reference to public buildings, all which 
latter clase of buildings are to be con- 
structed in such manner as may be ap- 
proved by the district surveyor, from whom 
there is an appeal to the Metropolitan 
Board of Works (Reg. v. Carruthers, 10 Jur. 
(N. S.) 767). The Building Acts generally 
provide that no structure shall, without the 
consent in writing of the Metropolitan 
Board of Works, erected beyond the 
general line of building, thus securing a 
certain rity of frontage to the street 
(Tear v. Freebody, 4 C. B. (N. S.) 228). 


METROPOLITAN BUILDINGS—contd, 
Before commencing alterations in adjoin- 
ing tenements it is necessary to give three 
months’ notive to the owner of the tene- 
ments adjoining them. Cowen v. Phillips, 
33 Beav. 18. 


METROPOLITAN BURIALS. The stat. 
10 & 11 Vict. c. 65, consolidates the pro- 
visions usually inserted in Acts for con- 
structing cemeteries ; and that and the sub- 
sequent Act, 15 & 16 Vict. c. 85. and other 
amending Acts, express the law regardin 
the interment of the dead within an 
beyond the limits of the metropolis. The 
stat. 20 & 21 Vict. c. 81, provides for the 
constitution of burial boards in parishes. 
A Cemetery Act usually provides that 
certain fees shall be paid by the cemeter 
company to the incumbent of the paral 
or other ecclesiastical district or division 
from which any body shall be removed 
for interment in the cemetery (Vaughan v. 
South Metropolitan Company, 1 
J. & H. 256); and the incumbent as a 
rule enjoys the like right under the ordi- 
nary Burial Acts. 


METROPOLITAN GAS. The stat. 3 & 
4 Will. 4, c. 90, contains general provisions 
for lighting the parishes in England and 
Wales with gas; but its provisions are ex- 
cluded in districts where the Public Health 
Acts are adopted (see title HEALTE, 
Pusiio). The Gasworks Clauses Act, 
1847 (10 & 11 Vict. c. 15), consolidates 
the provisions usually contained in Acts 
authorizing the construction of gasworks. 
The metropolis is supplied with gas by 
various companies, under the provisions of 
the Metropolis Gas Act, 1860 (23 & 24 
Vict. c. 125). 


METROPOLITAN MAGISTRATES. The 
jurisdiction and duties of magistrates of 
the police courts established within the 
metropolitan police district are regulated 
by the stats. 2 & 3 Vict. c. 71, 3 & 4 

ict. c. 84, and 11 & 12 Vict. cc. 42, 43. 
These magistrates are appointed by the 
Queen in virtue of the stat. 21 & 22 Vict. 
c. 73, 8.14, when stipendiary ; but in addi- 
tion to such class of magistrates, there are 
also others entitled to act as magistrates 
within the metropolitan police district by 
virtue merely of being nominated on the 
commission of the peace for the county (see 
title Justices or THE Prace). The Ist sec- 
tion of the stat. 21 & 22 Vict. c. 73, ex- 
tending the jurisdiction of a stipendiary 
magistrate, when sitting alone, does not 
extend to the metropolitan police magis- 
trates. 


METROPOLITAN POLICE. The stats. 
10 Geo, 4, o 44, 2 & 8 Vict. c. 47, and 
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METROPOLITAN POLICE—continued. 
8 & 4 Vict. o. 84, regulate the police in and 
near the metropolis; and by the stat. 19 & 
20 Vict. c. 2, one commissioner of police 
for the metropolis is to be henceforth ap- 
pointed; but the Queen may appoint two 
assistant commissioners. Under the stat. 
24 & 25 Vict. o. 51, s. 3, a penalty not ex- 
ceeding £5 may be imposed upon any 
person who assaults a constable of the 
metropolitan police force in the execution 
of his duty. 


METROPOLITAN SEWERS. The stat. 
11 & 12 Vict. c. 112, consolidated the metro- 
politan commissions of sewers, which 
were continued for short intervals by sub- 
sequent Acta, until the year 1856, when 
by the stat. 18 & 19 Vict. c. 120, all duties, 
powers, and authorities vested in the Me- 
tropolitan Commissioners of Sewers ceased 
to be so vested, and the Metropolitan 
Board of Works was substituted in the 
place of these commissioners, and all pro- 
perty, matters, and things vested in the 

etropolitan Commissioners of Sewers, 
except such sewers as were vested in any 
vestry or district board outside the limits 
defined in the schedules of the Act, were 
vested in the Metropolitan Board of Works. 
The city of London is not affected by these 
Acts, but is regulated by its own Act, 
viz., 11 & 12 Vict. o. 163 (City of London 
Sewers Act). 


MEUBLES. These are in French Law 
the moveables of English Law. Things 
are meubles from either of two causes, 
(1.) From their own nature, e. g., tabl 
chairs; or (2.) From the determination o 
the law, e.g., obligations. 


MEUBLES MEUBLANS. These are in 
French Law the utensils and articles of 
ornament usual in a dwelling-house. 


MIDDLESEX, BILL OF: See title BILL 
or MIDDLESEX, 


MILEAGE. A payment or charge of 
so much per mile is so termed. It is fre- 
quently used with reference to the charge 
made by sheriffs, when, for the purpose of 
executing writs, they have to travel any 
given number of miles. 


MILITARY COURTS: See titles COURT 
MARTIAL and Count or CHIVALRY. 


MILITIA: See title Army. 
MILLS: See title FACTORIES. 


MINES AND MINERALS. Prima facie 
the owner of the surface is entitled to the 
surface itself, and all below it, ex jure 
naturs; and those who claim the property 
in the minerals below must do so by some 
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MINES AND MINERALS—continued. 
nt or conveyance by him; and in such 

atter case the rights of the grantee must 
depend on the terms of the grant; although, 
prima facie, it will be presumed, if the 
minerals are to be enjoyed, that a power 
to get them was also granted as a necessary 
incident (Rowbotham v. Wilson, 8 H. L. O. 
348). Where the claim to mines or mine- 
rals is rested upon the Statute of Limi- 
tations, it is not enough to shew tlie 
absence for twenty years of enjoyment of 
the mines or minerals on the part of the 
plaintiff, but it is necessary further to 
shew the presence of enjoyment on the 
part of the defendant. we v. Grenfel, 
Russ. & My. 396. 

As to what are mines and minerals, it 
has been said (Cleveland v. Meyrick, 37 
L. J. (Ch.) 124) that the deflnition depends 
on the mode of working and not upon the 
material obtained from the mine; and 80 
in that case slates ope b oe as 
opposed to quarrying were held to be mines. 
But this definition is exceptional, and, 
perhaps, it is even exceptionable; for in 
Micklethwaite v. Winter (6 Ex. 644), 
stones got by quarrying were held to be 
minerals, Therefore, generally (unless we 
are to distinguish between mines and 
minerals), the materials, and not the mode 
of apres must 50 made the 5 
or, 8 ng perhaps more accurately, 
mines are 1 obtained by mining, 
and minerals are the like materials o 
tained either by mining or by quarrying, 
such materials being so very numerous 
and various as to it of description or 
enumeration only, and not of definition. 
In strictness, mines are the openings only, 
and not the material extracted from the 
earth through these openings. 

Where the surface of land belongs to 
one owner, and the mines and minerals 
belong to another owner,—Then 

(a.) If nothing appears shewing their re- 

ve titles, or the measure of the respec- 
tive grants of the respective hereditaments 
to the two respective owners, the mine-owner 
cannot so mine the vertical strata as to 
destroy the surface above, or even so as to 
occusion a subsidence thereof, while that 
surface remains in its natural state (Hum- 
pia v. Brogden, 15 Q. B. 739); and after 
uildings have stood on the surface for 
twenty years, the right of natural support 
to the land and buildings thereon from the 
vertical strata and also from the adjacent 
strata is acquired (Browne v. Robins, 4 H. 
& N. 186)"; and 

(0.) If the mode of the acquisition of 
the respective titles, or even the respec- 
tive deeds of grant of the respective 
several tenements, are existing, then the 
words of the deeds are to be regarded ; 


A NEW LAW DICTIONARY. 


MINES AND MINERALS—coniinued. 
and in consequence of such words the 
right of natural support, as well from the 
vertical as from the adjacent strata, may 
be found to have been either abandoned or 
diminished ; but the Court fights against 
that conclusion. Compare Harris v. Ryd- 
ing. 5 M. & W. 60; Williams v. B U, 
15 W. R. 273; and Smith v. Darby, L. R. 
7 Q. B. 720. 


MINISTERIAL POWERS. These powers, 
as the name indicates, are given for the 
good, not of the donee himself exclusively, 
or of the donee himself necessarily at all, 
but for the good of several persons, includ- 
ing or not including the donee also. They 
are so called because the donee of them is 
as a minister or servant in his exercise of 
them. They are of various kinds. 

(1.) The ministerial powers of a tenant 
for life are the following, viz. :— 

(A.) A power of leasing. This power 
depends upon and is regulated by the Aot, 
19 & 20 Vict. o 120, and the Act 21 & 22 
Vict. o. 77, called respectively the Leases and 
Sales of Settled Estates Act and the Act 
amending thesame. Under these Acts it is 
lawful for a tenant for life who is so under a 
settlement duted after the lst of November, 
1856, which does not expressly exclude the 
Act, to demise for any term not exceedin 
twenty-one years any part of the settle 
estates (except the principal mansion-house 
or the demesnes thereof), provided he ob- 
serves the following requisites, namely :— 

(a.) Lease only in possession ; 

(O.) Make the demise by deed ; 

c.) Reserve the best obtainable rent ; 
d.) Tuke no premium or fore-gift ; 

(e.) Make the lessee impeachable for 
waste ; 

(J.) Insert a covenant for payment of 
rent, and other usual and proper 
covenants ; 

(g.) Insert a condition of re-entry for non- 
parno of rent for twenty-eight 

ays, or for non-observance of the 
other covenants; and 

(h.) Obtain the lessee to execute a coun- 
terpart of the lease. 

The tenant for life may exercise the power 
of leasing to the extent aforesaid without 
any application to the Court of Chancery. 

And in case the settlement is of a date 
prior to the Ist of November, 1856, or in 
case a longer term of demise than twenty- 
one years is desired to be granted, then 
upon application to the Court of Chancery 
for its sanction thereto, the tenant for life 
may (under certain conditions, for which 
see the Acts) soe the following varieties 
of lease, namely: 

(a.) An agricultural lease for twenty- 

one years or under ; 
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(b.) An occupation lease for twenty-one 
years or under; 

(o.) A mining lease for forty years or 
under; 

(d.) A water lease or other easement 
lease for forty years or uniler: 

(e.) A repairing lease for sixty years or 
under; 

(J.) A building lease for ninety-nine 
years or under. 

And where it is possible to satisfy the Court 
that it is customary in the district and 
beneficial to the inheritance to grant longer 
leases than for the periods above men- 
tioned, the Court will sanction the tenant 
for life granting leases for longer periods 
than those above mentioned in all the 
above mentioned varieties of lease, except- 
ing only the agricultural lease or first 
variety. 

(B.) A power of borrowing money for the 
improvement of the estate, and charging 
the loan upon the inheritance. This power 
was necessitated by the somewhat rigorous 
rule of Courts of Equity which denied any 
remuneration to tenants for life for the ex- 
penses they might have incurred, even for 
permanent improvements, unless the im- 
prov ment were absolutely indispensable 
or the maintenance of the estate at its 
accustomed value (see Dent v. Dent, 30 
Beav. 363); and now no prudent tenant 
for life should expend his own money on 
the estate, it being free to him to expend 
borrowed money for the purpose. His 
power of borrowing depends upon various 
Acts, that is to say — 

(a.) If, on the one hand, the money in- 
tended to be borrowed is to be 
expended in agricultural improve- 
ments, then he may have it from 
Government under the Improve- 
ment of Land Act, 1864 (27 & 28 
Vict. c. 114), upon the terms of 
that Act; and 

G.) If, on the other hand, the money in- 
tended to be borrowed is to be 
expended in the improvement of 
a residence, then he may have it 
from Government in like manner, 
although toa more limited extent, 
under the Limited Owners’ Resi- 
dences Act, 1870 (33 & 34 Vict. 
c. 56), and the Act amending 
same (34 & 35 Vict. o. 84) upon 
the terms of those two Acts; and 

(C.) A power of selling the settled estates 
and conveying the same to the purchaser 
for an estate in fee simple. This power 
depends on various Acts, principally upon 
the Act 11 Geo. 4 & 1 Will. 4, o. 47, 
which authorizes a sale or mortgage of the 
lands, when that is requisite for the pay- 
ment of the debts of the testator, being the 
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settlor; the provisions, however, of which 
Act have been largely superseded by the 
5 of the Trustee Act, 1850 (13 & 14 

ict. c. 60). and of the Leases and Sales 
of rea Estates Act, 1856 (19 & 20 Vict. 
c. 120). 

(2.) The ministerial powers of a tenant 
for life in right of his wife, and ofa tenant 
by the curtesy or in dower, depend as to 
leasing on the Leases and Sales of Settled 
Estates Act, 1856, and are generally sub- 
ject to the same or the like provisions as are 
above stated regarding a tenant for life in 
his own right; and 

(3.) The ministerial powers of a tenant 
in tail depend partly on the stat. 3 & 4 
Will. 4, c. 74 (as to leasing), and partly on 
the Leases and Sales of Settled Estates 
Act, 1856; but owing to the facility with 
which he may at the present day bar the 
entail and become absolute owner, the ques- 
tion of his ministerial powers is compara- 
tively insignificant. 

See also title ConvEY ANCES. 


MINORS.. A person who has not at- 
tained his majority is usually so termed, in 
the Irish Reports pin gel that is, an 
infant under the age of twenty-one years. 

See title Ixrax cr. 


MISDEMEANOR. A misdemeanor is 
an act committed, or omitted, in violation 
of a public law either forbidding or com- 
manding it. This general definition, how- 
ever, comprehends both crimes and misde- 
meanors, which, properly speaking, are 
mere synonymous terms, though in common 
usage the word “ crimes is made to denote 
such offences as are of a deeper and more 
atrocious dye, while smaller faults and 
omissions of leas consequence are comprised 
under the milder term of misdemeanors 
only. In the English Law the word“ mis- 
demeanor” is generally used in contra- 
distinction to felony, and misdemeanors 
comprehend all indictable offences which 
do not amount to felony—as libels, con- 
spiracies, attempts and solicitations to 
commit felonies, &c. 4 Chitty’s Bl. 5, and 
n. 8. 


MISERICORDIA. This word was com- 
monly used in our law to signify a discre- 
tionary mulct or amerciament imposed 
upon a person for an offence; thus, when 
the plaintiff or defendant in an action was 
amerced the entry was always ideo tn mise- 
ricordid, and it wus so called because the 
fine was but small (and therefore merciful) 
in proportion to the offence; and if a man 
was outrageously amerced in a Court not 
of record—as in a Court Baron, for in- 
stance—there was a writ called Moderatd 
Misericordid, to be directed to the lord or 
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his bailiff, commanding them that they 
take moderate amerciaments in just pro- 
portion to the offence of the party to be 
amerced. When a fine was amerced on a 
whole county instead of an individual, it 
was then termed Misericordia Communis. 
F. N. B. 75; Les Termes de la Ley. 


MISFEASANCE. Doing evil, trespass- 
ing, &c.; and he who does so is sometimes 
called a misfeasor (Cowel). The term is 
used in contradistinction to a non-feasance, 
which means simply an abstention from 
doing altogether. An interesting appli- 
cation of this distinction is to be found. in 
the Siz Carpenters’ Case (1 Sm. L. C. 132), 
where the mere refusal to pay for the 
wine (sc. beer) which the men had drunk 
in a public-house was declared not suffi- 
cient to make them trespussers ab initio in 
coming upon the premises at all, as break- 
ing the pots or doing other wilful damages 
and misfeasances, it was stated, would have 
made them. 


MISJOINDER. The joining of two or 
more persons together as the plaintiffs or 
defendants in an action who ought not to 
be joined, Nonjoinder is the omitting to 
join one or more persons who ought to 

ave been joined as the plaintiffs or de- 
fendants in an action. See also title Non- 
JOINDER; and generally aa to modes of 
remedying or taking advan of mis- 
joinder or non-joinder, see title AMEND- 
MENT. 


MIBNOMER. The mistake in a name 
or the using one name for another. It isa 
general rule of law that a misnomer has 
no effect if the subject matter or person is 
certain or ascertainable notwithstanding 
the misnomer, “ Falsa demonstratio non 
nocet, si de constat ;’ and in its 
application to legacies, “ Falsd demon- 
stratione legatum non peremi,” Just. Inst. 
ii. 20, 30; and Longè magis falea causa 
non nocet.” Just. Inst. ii. 20, 30. 


MISPLEADING. Pleading incorrectly, 
or omitting anything in pleading, which is 
essential to the support or defence of an 
action, as in the case of a plaintiff not 
merely stating his title in a defective 
manner, but setting forth a title which is 
ossentially defective in itself; or, if to an 
action of debt the defendant pleaded not 
guilty instead of nil debet, this was mis- 
pleading (Salk. 365). Also, in Chan 
oe it is a mispleading in certain cases if 
the defendant do not allege the absence of 
notice, see title Norion. 


MISPRISION (from the French mépris, 
neglect or contempt). Misprision is gene- 
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MISPRISION—continued. 
rally understood to be all such high offences 
as are under the degree of capital but 
closely bordering thereon; and it is said 
that a misprision is contained in every 


treason and felony whatsoever. Misprisions 


are genenilly divided into two sorts, nega- 
tive and positive, the former consisting in 
the concealment of something which ought 
to be revealed, the latter in the commission 
of something which ought not to be done, 
Of the first, or negative kind, is what is 
called misprision of treason, which consists 
in the bare knowledge and concealment 
of treason, without any degree of assent 
thereto. Of this negative kind is also 
misprision of felony, which is the conceal- 
ment of a felony which a man knows but 
never assented to. The concealment of 
treasure trove, which belongs to the king 
or his grantees by royal prerogative, is also 
a species of negative misprision. Positive 
misprisions are generally denominated con- 
tempts or high misdemeanors; such, for 
example, are the mal-administration of 
such high officers as are in public trust and 
employment; the embezzling of the public 
money; contempts against the king’s pre- 
rogative, his person, and government, or 
his title, Kc. 1 Hawk. P. C. 60. 


MITTER LE DROIT (to pass or transfer 
the right). This phrase is used in contia- 
distinction to thut of mitter l'estate, and 
both are employed to point out the modo in 
which releases of land operate. A release 
might be a conveyance of a right to a porson 
in possession. Thus, where a person was 
disseised or put out of posession of lands, 
although the disscisor thereby acquired the 
possession, still the right of possession and 
property remained in the disseisee; but if 
the disseisee agreed to transfer his right 
to the disseisor, the proper mode of carry- 
ing such an agreement into execution was 
by a release, the disseisor already hav- 
ing the possession; and as in such cases 
nothing but the bare right passed, the re- 
lease was said to enure by way of mitter le 
droit, i. e., transferring the right. A release 
was said to enure by way of milter estate, 
i. e., of passing the estate, e.g., when two or 
more persons become seised of the same 
estate by a joint title, either by contract or 
descent, as joint tenants or co-parceners, and 
one of thom releases his right to the other, 
such release is said to enure by wuy of 
mitter Vestate, i.e., transferring the estate. 
4 Cru. Dig. 84, 85. 

And see title Conveyances, sub-title 


Release. 
MITTER L'ESTATE: See title MITTER 
LE Droit. 
MITTIMUS. A writ by which records 
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MITTIMU8S— continued. 


are transferred from one Court to another, 
sometimes immediately, as out of the King s 
Bench into the Exchequer ; and sometimes 
by a certiorari into Chancery, and from 
thence by a mittimus into another Court. 
This word is also used to signify a precopt 
that is directed by a justico of the peace toa 
gaoler for the receiving and safe keeping of 
a felon or other offender committed by tho 
Ter justice to the gaol. Les Termes de la 


MIXED ACTIONS are such as partake 
of the twofold nature of real and personal 
actions, having fur their object the demand 
and restitution of real property, and also 
personal damages for a wrong sustained. 


MODUS DECIMANDI (the manner of 
tithing, or paying tithes). A discharge 
frum the payment of tithes, by custom or 
prescription, is said to be either de modo 
dectmandi (i. e., in the manner of tithing or 
paying tithes), or de non decimando (i. e., in 
paying no tithes). A modus decimandi, 
commonly called by the simple nume of 
modus only, is where there is by custom a 
particular manner of tithing allowed, dif- 
ferent from the general manner of taking 
tithes in kind: and this is sometimes 
effected by a pecuniary compensation, as 
twopence an acre for the tithe of land; 
sometimes it is a compensation partly in 
work and labour, as that the parson shall 
lavo only the twelfth cock of hay, and not 
the tenth, in consideration of the owner's 
making it for him, and the like; in short. 
any means whereby the general law of 
tithing is altered, and a new method of 
taking tithes is introduced, is called a 
modus decimandi, or special manner of 
tithing. A discharge from the payment 
of tithes by a custom or prescription, de 
non decimando, arises either from some 
persoual privileges which the party enjoys 
who is so discharged, or by a real composi- 
tion made in lieu of payment of tithes, or 
from some other like circumstance, Thus, 
the king, by his prerogative, is dischargod 
from all tithes; so a vicar is discharged 
from paying tithes to the rector, und the 
rector to the vicur. A real composition is 
made by an agreement between the owner 
of lands and the parson or vicar, with the 
consent of the ordinary and the patron, 
that such lands shall for the future be dis- 
charged from payment of tithes in conside- 
ration of some luud or other REAL recompense 
being given to the parson in lieu and satis- 
faction thereof. 2 Iust. 490; 14 M. & W. 
393. 

See also title TITHES. 


MOIETY (from the French, moitié, half). 
The half or palit of anything Thus, 
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joint tenants are sometimes said to hold by 
moieties (Cowell). The shares of two joint 
tenants are of necessity moieties; but the 
shares of two tenants in common entitled 
equally, would also be moicties. An inac- 
curate use of the word “ moiety” is that in 
which it signifies merely part, share, or pro- 
port ion, whether equal or unequal. 


MOLLITER MANUS IMPOSUIT (he laid 
hands on him gently). When a person is 


sued for an assault, he may set forth the. 


whole case, and plead that he laid hands 
on him gently, molliter manus imposuit. 
From these words having been so used in 
pleas, several justifications in actions of 
trespass for assault are called by this 
phrase (1 Sid. 301). The degree of gentle- 
ness [or of roughness] necessarily varies 
with the degree of the resistance. 


MONEY-BILLIS. Originally, the Lords 
and Commons in Parliament voted separate 
supplies, the last of such votes of which 
there is any trace having been in 18 Edw. 3. 
For a brief period subsequently to that 
date, the Lords and Commons appear to 
have voted joint supplies; but from the 
reign of Richard II. probably, and from 
that of Henry IV. certainly, the practice 
was for the Commons siugly to vote the 
supplies, and for the Lords merely to 
assent thereto. See Rolls 9 Hen. 4, where 
mention is made of the Commons having 
remonstrated to the King on account of the 
Lords interfering in the matter of the 
grant of supplies, and the King is repre- 
sented to have thereupon conceded that 
the Commons should for the future deter- 
mine all such grants without interference 
from the Lords. This practice appears to 
have been all the more reasonable in those 
early reigns, because the supplies fell prin- 
cipally upon the Commons, and in the 
case of the tenths and fifteenths of goods 
fell exclusively upon them, unless in the 
exceptionul instance in which the Lords 
were expressly subjected to the tax. 

Originally, money-bills were not in 
general entered in the statute book, being 
only so entered when (as was, however, the 
frequent practice) some relief of grievances 
was so interwoven with them as to render 
their entry unavoidable. This was the 
case, for example, with the money-bill 14 
Edw. 3, stat. 1, c. 21. It is not till the 
reign of Henry VII. that money-bills, 
being purely such, appear in the statute 
book, and even then they appear occasion- 
ally only: however, by the reign of Henry 
VIII. they are entered regularly. 

In their first mode of entry in the statute- 
book, money-bills are expressed to be 
enacted by the authority of Parliament ; 
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but 1 He reign of Charles I. the Com- 
mons began the practice of omitting the 
names of the Lords in the preamble and of 
retuining it only in the enacting part; and 
this is the present practice (see, e. g., 36 & 
37 Vict. c. 3). 

About 1661, the Commons began for the 
first time to object to the Lords making 
any alterations in money- bills. the imme- 
diate occasion of their objection being 
certain alterations made by the Lords in a 
bill of that year. introduced by the Com- 
mons for providing for the paving of the 
streets of Westminster. Again, in 1671, 
the Commons having introduced a bill 
imposing a tax on sugar, and the Lords 
having proposed some modifications in it, 
the Commons remonstrated, and a confer- 
ence ensued between the two Houses, and 
in this conference the Commons laid claim 
to an exclusive privilege in the matter of 
money-bills. The conference ended in 
nothing definitive, but the exclusive right 
which was then claimed has since been 
acquiesced in, although it has never been 
expressly acknowledged by the Lords. A 
like exclusive privilege, which was claimed 
shortly after 1688, in the matter of bills 
imposing pecuniary penalties. was similarly 
acquiesced in, not acknowledged. 

MONEY COUNTS. These are simple 
forms of pleading in actions of assumpsit, 
and were provided by the C. L. P. Act, 
1852, Sch. B. They are goods sold, work 
done and materials provided, money lent, 
money paid, money received, and such: like 
other counts, which are also sometimes 
called the common indebitatus count. 

See titles Asscmpsir; and INDE- 
BITATUS ASSUMPSIT. 


MONITION. An order, or admonitory 
epistle, issuing from a spiritual Court, and 
addressed to some person or persons of- 
fending against the laws ecclesiastical, 
advising or monishing them to act in 
obedience to those laws. When a party 
has been duly served with a monition, he 
is technically said to have been mon- 
ished.” See Rog. Ero. Law; Burn’s Ecc. 
Law, tit. Monition.” 


MONK. The profession of a religious 
pon of this character made him dead in 
8 


‘law, or civilly dead (see titles CIVIL DEATH, 


CLERGYMAN); but since the Reformation, 
the monkis 5 is not recognised 
by law in England;: and amounting, there- 
fore, to no religious profession at all, it no 
longer renders the monk civilly dead. In 
re Metcalfe, 33 L. J. (Ch.) 308. 


MONOPOLY is the sole right of selling 
a particular article of manufacture. The 


power to grant such a right was in early 
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times claimed as a prerogative of the 
Crown. Its exercise was in many cases 
most beneficial, as ingenious foreign work- 
men were from time to time drawn to 
England by the expectation of substantial 
commercial advantages being secured to 
them by royal letters patent (being, in 
fact, these grants of monopoly); and enter- 
prising Englishmen were also induced by 
the like expectation to travel abroad and 
acquire a practical knowledge of trades and 
arts. But the Crown experiencing in those 
days the evils of no regular taxation—the 
chief of which was a perpetually-recurring 
want of money to conduct the affairs of 
Government—the prerogative was exposed 
to, and its exercise soon became affected 
with, many abuses, principally in this re- 
spect,—that the monopoly was sold ata 
ruinous price, usually to the highest bidder, 
whether or not he was the true and first 
inventor of the process of manufacture, and 
latterly without any regard at all to his 
capacity or ability as an inventor or manu- 
facturer, and frequently indeed to courtiers, 
who made it a meansof gain exclusively, and 
did not assist the national industry at all. 
The evils arising from this abuse of the pre- 
rogative were become so great by the lutter 
end of the reign of Elizabeth, that the Courts 
of Common Law, in the Case of M lies 
(Darcy v. Allen, 11 Rep. 84), 44 Eliz., 
adjudged monopolies to be illegal; and 
parliament took up the matter as early as 
1601, and, in the next reign, succeeded in 
regulating the abuse by enacting the 
Patent Act (21 Jac. 1, c. 3), which is the 
basis of the Patent Law at the present day. 
Ses title PATENTS. 


MONSTER. One who has not the shape 
of a human being, and, although born in 
lawful wedlock, cannot be heir to any land. 
But mere deformity of person does not make 
any one a monster. 


MONETRANS DE DROIT (shewing o 
right). One of the Common Law methods 
of obtaining possession or restitution from 
the Crown, of either real or personal pro- 
perty, is by monstrans de droit, manifesta- 
tion or plea of right, which may now be pre- 
ferred or prosecuted either in the Chance 
or in any of the Common Law Courts, al- 
though originally in the Chancery and Ex- 
chequer only (see Petitions of Right Act, 
1860, 23 & 24 Vict.c. 34). A monstrans de 
droit lies when the right of the party, as well 
as the right of the Crown, appears upon 
record, which is putting in a claim of right, 
grounded on facts already acknowledged 
and established, and praying the judgment 
ol the Court whether, upon those facts, the 
king or the subject has the right. Skin. 
609; Day’s Common Law Pro. 562. 
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MONTH, in law, is a lunar month, or 
twenty-eight days, unless otherwise ex- 
pressed. Hence a lease for twelve months 
is for forty-eight weeks only; but if it be 
for “a twelvemonth,” it is good for the 
whole year. Ina contract, if the parties ob- 
viously intended that a month should be a 
calendar month, the law will give effect to 
that intention. If money be lent for nine 
months, it must be understood calendar 
months (Str. 446); similurly in the case of 
bills of exchange and promissory notes. 
In legal proceedings, as in time to plead, a 
month is four weeks (3 Burr. 1455), but is 
to denote in future a calendar month, see 
Order LI., r. 1, Pro Rules under Ju- 
dicature Act, 1873. But where a statute 
speaks of a year, it shall be computed by 
the whole twelve months (2 Cro. 167); and 
so generally in all statutes. 


MORT CIVILE, in French Law denoted 
civil death, as upon conviction for felony. 


It was nominally abolished bya law of the 


31st of May, 1854, but something very 
similar to it, in effect at least, still remains. 
Thus, the property of the condemned pos- 
seased by hiin at the date of his conviction 
goes and belongs to his successors (héritiers), 
as in case of an intestacy; and his future 
acquired property goes to the State by right 
of its prerogative (oar droit de désherence), 
but the State may, as a matter of grace, 
make it over in whole or in part to the 
widow and children. 


MORT D’ANCESTOR. An assize of 
mort d’ancestor was a writ which lay for a 
n whore ancestor died seised of lands, 

„ that he had in fee simple, and after 
his deuth n stranger abated; and this writ 
directed the sheriff to summon a jury or 
assize, who should view the land in question, 
and recognise whether such ancestor were 
seised thereof on the day of his death, 
m whether the demandant were the next 

eir. 


MORTGAGE (mortgagium, from mort, 
death, and gage, pledge). A mortgage 
may be described to be a conveyance of 
lands by a debtor to his creditor, as a 
pledge or security for the repayment of a 
sum of money borrowed. The debtor who 
so makes a conveyance of his lands, or 80 
puts them in pledge, is termed the mort- 
gagor, and the itor to whom the lands 
are so conveyed as a security for the money 
lent, is termed the mortgagee. The 
mortgagee with respect to the tenure 
which he acquires in the lands so con- 
veyed to him, is also termed a tenant in 
mortgage. 

Mortgages of freehold lands are of two 
sorts: either the lands are conveyed to 
the mortgagee and his heirs in 13 simple, 
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with a proviso that if the mortgagor pays 
the money borrowed on a certain day, the 
mortgages will reconvey the lands; or 
else the lands are conveyed to the mort- 
gagee, his executors, administrators, and 
nssigns for a long term of years, with a 
proviso that if the money borrowed is 
repaid on a certain day, the term shall 
cease and become void. There is also 
another kind of mortgage, where the pro- 
viso for redemption does not oblige the 
mortgagor to pay the money on a parti- 
cular day, but allows him to do it at any 
indefinite time; and this is called a Welsh 
mortgage. 2 Cruise, 81; 2 Bl. 152. 

Mortgages of leaschold lands are like- 
wiso of two sorts, being either (1) by as- 
signment, in which case the mortgagee 
coming into legal privity with the lessor 
becomes liable to the latter on the rents 
and covenants; or (2) by underlease, in 
which case the mortgagee by reason simply 
of the absence of that privity with the 
lessor does not become liablo to the latter 
on the rents and covenants. In either 
case, there is the usual proviso for the re- 
assignment or surrender of the premises 
upon repayment of the principal money 
lent and interest and costs. 

Mortgages of copyhold lands, where they 
constitute the principal or entire security, 
are usually made by surrender without ad- 
mittauce, subject to a proviso making void 
the surrender upon repayment of the prin- 
cipal, interest, and costs; but where they 
are only a subordinate part of the security, 
the mortgagee is frequently satisfied witha 
covenant to surrender which he takes from 
the mortgagor, subject to tlie usual proviso 
that the covenant shall be discharged and 
become void upon repayment of the mort- 
gage debt and interest and costs. 

A mortgagee may realise the mortgage 
debt in various ways,—(1.) By Foreclosure, 
which he effectuates by means of a suit in 
Equity: (2.) By Sale, which he carries out 
either by exercising his power of sale (if 
any) contained in tlie mortgage deed, in 
which case he must carefully conform to 
the terms of the power, or by exercising 
the statutory power of sale, which is to be 
taken (in the absence of an express one) to 
be implied in every mortgage deed (23 & 
24 Vict. c. 145), in which case he must 
carefully comply with the words of the 
enabling statute. The mortgagor's remedy 
against his mortgagee is,—By Redemption, 
which in the ordinary case he exercises by 
simply paying back the borrowed money, 
and in all cases of peculiarity or of un- 
settled accounts by means of a suit in 
Equity. Wherean estate is mortgaged for 
successive debts to successive mortgagees, 
if any mesne mortgagce wishes to realise 
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MORTGAGE—continued. 
his mortgage debt he files a bill in Equity 
offering to redeem the prior mortgagees, and 
pmying to foreclose those that are posterior 
to himself, according to the rule of practice, 
— Redeem up, foreclose down.” 
See also titles Notice; TACEING, &e.' 


. MORTMAIN ACTS. These Acts hnd 
for their object the prevention of lands 
getting into the possession or control of 
religious curporations, or, as the name in- 
dicates, in mortud manu. After numerous 
prior Acts dating from the reign of Ed- 
ward I., it was enacted by the stat. 9 
Geo. 2, c. 36 (called the Mortmain Act par 
excellence), that no lands should be given 
to charities unless the following »even 
requisites should be observed, viz, :— 

(1.) A deed should be uscd ; 

(2.) The deed should be attested by two 
or more witnesses ; 

(3.) The deed should be indented ; 

(4.) The deed should be delivered at 
least twelve calendar months 
before the death of the grautor ; 

(5.) The dced should be inrolled in the 
Court of Chancery within six 
months from its exccution ; 

(6.) The grant should take effect in pos- 
session immediately from the 
execution of the decd; and 

(7.) The grant should be irrevocable 
and without any equivalent what- 
soever in favour of the grantor. 

These seven requisites have, in more 
recent years, heen some of them removed 
altogether, and others of them relaxed. 
Thus,— 

(1.) A deed, although that is in general 
still required, yet it is optional with the 
donor in mortmain, either to use a deed or 
a will in the following cases :— 

(a.) In the case of a gift of land fora 
public purk, not exceeding twenty 
acres for any one such park ; 

(b.) In the case of a gift of land for an 
elementary school, not oxceeding 
one acre for any one such school ; 

(c.) In the case of a gift of land fora 
public museum, not cxceeling 
two acres for any one such 
muscum. 

Seo 34 Vict. c. 13, the Public Parks, 

Schools, and Museums Act, 1871. 

(2.) The attestation of the decd by two 
or more witnesses, although that is in 
general still required, yet the attestation 
of one witness suffices in the following 


cases: 
(a.) In the case of a gift of land as a 
site for a poor school, or for a 
church, chapel,’or meeting-house, 
or for the residence of the minis- 
ter, master, or mistress thereof 
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(4 & 5 Vict. 0. 38, s. 10, and 36 & 
37 Vict. c. 49); the gift in any 
one case not exceeding one acro 
of land; and 

(b.) (Judgthg at least from the statutory 
form of the conveyance, see s, 13 
of the Act.) In the case of the 
gift of land not excceding one acre 
in any one case in favour of any 
of the following objects ;— 

Institutions for the promotion of 
science, or of literature, or of 
the fine arts; 

Institutions for the instruction of 
adults, or the diffusion of use- 
ful knowledge ; 

Foundation and maintenance of li- 
braries and reading-rooms ; 

Public museums; 

Picture-galleries; 

Natural] history collections ; 

Mechanical and philosophical inven- 
tions, instruments, and designs. 

Ree the Literary and Scientific Institu- 
tious Act, 1854 (17 & 18 Vict. c. 112). 

(3.) The necessity to indent the deed of 
gift was altogether abolished by the Act 
24 Vict. c. 9. 

(4.) The necessity that the deed should 
be delivered twelve calendar months before 
the death of the donor remains as a gene- 
ral rule, but has been abolished in the 
following cases :— 

(u.) In the case of a gift of land as a 
sito for a poor school, church, 
chapel, or mocting-house, or for 
the residence of the minister, 
master, or mistress thereof (7 & 8 
Vict. c. 37, s. 3, and 36 & 37 Vict. 
c. 49); the gift in any one case not 
exceeding one acre of land ; 

(b.) In the case of the gift of land not 
exceeding one acre in any one 
case in favour of any of tlie fol- 
lowing objects :— 

Institutions for the promotion of 
science, or of literature, or of 
the fine arts; 

Institutions for the instruction of 
adults, or the diffusion of useful 
knowledge; 

Foundation and maintenance of li- 
braries and reading-rooms ; 

Public museums; 

Picture-galleries ; 

Natural history collections ; : 

Mcchanical and philosophical in- 
ventions, instruments and de- 
signs. 


Boe the Literary and Scientific Institu- 


tions Act, 1854, supra; and 
(c.) In the case of a gift of land for tho 
recreation of adults, or for tho 
playground of children, 


245 


MORTMAIN ACTS—vcontinued. 

See the Recreation Grounds Act, 1859 
(22 Vict. c. 27). 

On the other hand, where under the 
Public Parks, Schools, and Museums Act, 
1871 (34 Vict. c. 13), the gift of lands is 
made cither by deed or by will, the neces- 
sity for execution of the deed twelve 
calendar montis before the death of the 
grantor is retained, and the like necessity 
is enacted in the case of such gilt being 
made by will (s. 5). 

(5.) The requisite of inrolment in the 
Court of Chancery within six months from 
the execution of tlie deed is in general 

reserved, but it has been removed in the 

ollowing case, viz. ;— 

In tlie case of a gift of lands for the 
recreation of adults, or for tho 
playgrounds of children. 

See the Recreation Grounds Act, 1859, 


de 

On the other hand, where under the 
Public Parks, Schools, and Museums Act, 
1871 Cupra), the gift of lands is made 
either by deed or will, the inrolment 
thereof must be made within six calcndar 
months after the time the same comes into 
operation, such inrolment being, however, 
made in the books of the Charity Commis- 
sioners, See title CHARITY COMMISSIONERS. 

(6.) The requisite, that the grant should 

take effect in possession immediately from 
the execution of the deed, has been slightly 
relaxed by the stat. 26 & 27 Vict. c. 106, 
which has enacted that if such gift take 
effect within one year from the date of the 
instrument it shall be deemed to take 
effect in possession immediately ; and 

(7.) The irrevocability of tho gift re- 

mains as a general rule, but under the 
recent statutes mentioned above, it is a 
gencral rule that where any of the lands 
given for the popular uses specificd above, 
cease to be employed for such uses, they 
shall revert to the donor, or his representa- 
tives, at the time they so cease to be used ; 
also, the requisite excluding reservations 
in favour of the donor remains as a gone- 
ral rule, but has been exploded in the 
following cases :— 

(a.) In all cases of the reservation of a 
peppercorn or nominal rent only 
(24 Vict. o. 9); 

(b.) In all cases of the reservation of any 
mincs or minerals or any ease- 
ment (24 Vict. c. 9); 

(c.) In all cases of any covenants or con- 
ditions as to ergctions or repairs, 
&o. (24 Vict. o. 9); 

(d.) In all cases of the apparent gift 
being in fact a purchase, and the 
consideration money therefore is 
reserved, partly or wholly, in the 
form of a rent-charge in licu of a 
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gross sum (24 Vict. c. 9, and 27 
Vict. o. 13); and 

(e.) In all cases of the gift of land, either 
for the recreation of adults, or for 
the playgrounds of children. 

See the Recreation Grounds Act, 1859, 
supra. 

And, in general, there is a provision in 
all the statutes of Victoria respecting gi 
for poor schools, churches, and such like, 
that the land shall revert to the grantor if 
it cease to be used for the purpose for 
which the same was originally granted. 


MORTUARY. A mortuary is that beast 
or other moveable chattel which, upon the 
death of the owner thereof, by the custom 
of some places, becomes due to the parson, 
vicar, or rector of the parish in which the 
person so dying resided, in lieu or satisfac- 
tion of tithes or other ecclesiastical offerings 
which such party may have forgotten or 
have neglected to pay while alive. 21 H. 
8, c. 6; Les Termes de la Ley. 


MOTION. An application to the Court 
by the plaintiff or defendant in an action, 
or by the counsel for either, in order to 
obtain some rule or order of Court which 
may become n in the course of the 
proceedings; and the act of making such 
an application is termed moving the Court. 
The word also signifies instance, desire, 
will, Ko. Thus a person is said to do a 
thing of his own motion, i. e., voluntarily, 
without being required to do it. 

See also the next following titles. 


MOTION OF OOURSE. Is a motion 
which is ted as a matter of course, 
and which, therefore, is not usually made 
in open Court, but is granted by the master 
or officer of the Court when the paper con- 
taining the direction to move is laid before 
him, with a barrister's signature attached. 
Almost everything that may be done on 
motion of course can also be done, and is 
ordinarily done, by petition of course at 
the Rolls. See that title; and 2 Dan. Ch. 
Pr. Appendix. 


MOTIONS IN PARLIAMENT. Making 
a motion in either House of Parliament is 
simply the act of submitting a proposition. 
In the House of Commons a member de- 
sirous of making a motion is desired to 
give previous notice thereof, and having 
done so, it is entered in terms upon the 
notice paper or order book. In the Lords 
this notice is not required by the rules of 
the House, but, for the sake of general 
convenience, the same practice ordinarily 
prevails. In the House of Commons there 
are certain fixed days appointed for motions 
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of which notice has previously been given, 
as contradistinguished from “ orders of the 
day,” which latter are questions which the 
House has already agreed to consider, or 
has partly considered and adjourned for 
further consideration or debate. On an 
„order day the orders have precedence 
of motions, and on a “motion” day the 
motions have precedence of orders; but 
in either case if the one can be disposed 
515 in time, the House will proceed to the 
other. 


MOVEABLES, Moveable and immove- 
able is one of the commonest, because the 
most apparent and natural, of the modern 
divisions of things, as the subjects of pro- 
perty. It is not coincident, however, with 
the historical divisions which have obtained 
most extensively in ancient or in modern 
times, not agreeing with the Roman Law 
division into Res Mancipi and Res Nec 
Mancipi (agricultural and non-agricul- 
tural) on the one hand, nor with the Eng- 
lish Law division into lands and chattels, 
or real and personal property, on the other. 
For example, a leasehold house is an 
immoveable, and yet is personal property ; 
and a dignity or title of honour is a move- 
able and yet is real property. Neverthe- 
less, just as the division into Res Mancipi 
and Res Neo Mancipi F gave way 
before the industrial development of 
Roman 5 so also the division into 
real and personal property is more and 
more giving way before the advancing 
diversities of English wealth. For ex- 
ample,a leasehold house is now for many 
purposes looked upon as land, and is even 

eclared to be such in the interpretation 
clause of most modern statutes, But tho 
division into moveable and immoveable, 
finding its basis in nature, promises to be 
permanent; and it may grow to be as fer- 
tile in consequences as the older divisions 
have been. 


MUNICIPAL CORPORATION : See title 
CORPORATION, 


MUNIMENTS. Deeds, evidences, and 
writings in general, whether belonging to 
public bodies or private individuals, are 
called muniments: and in cathedral and 
collegiate churches, and generally in all 
offices, there is a strong room or compart- 
ment provided for the keeping of the muni- 
ments relating to their property, &c., which 
is thence termed a muniment house or strong 
room. Les Termes de la Ley; 3 Inst. 170. 


MURDER. The act of a person of 
sound memory, and of discretion, unlaw- 
fully killing any person under the king s 
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MURDER —continued. 
peace, with malice aforethought, either 
express or implied. Express malice is 
signified by one person killing another 
with a deliberate mind and formed design: 
and which formed design is evidenced by 
external circumstances discovering that 
inward intention; as by lying in wait, 
antecedent menaces, former grudges, and 
concerted achemes to do him some bodily 
harm. Implied malice is signified by one 
person's voluntarily killing another without 
any provocation ; for when such deliberate 
acts are committed, the law implies or 
presumes malice to have urged the party 
to the commission of them, although no par- 
ticular enmity can be proved (3 Inst. 4; 
1 Hale, 455). And in case a person tres- 
passing in pursuit of game fires at a bird, 
and, without any intention at all of doing 
so, hits and kills a man, that is murder, 
inasmuch as the act of poaching is felonious, 
and the felony therein couples itself to the 
death, and supplies the intention which 
bie lacking. R. v. Crispe, 1 B. & Ald. 
See also title Marioz, 


MUTE. A prisoner is said to stand 
mute when, being arraigned for treason 
or felony, he either makes no answer at 
all. or unswers foreign to the purpose, or 
with such matter as is not allowable, and 
will not answer otherwise; or upon having 
pleaded not guilty, refuses to put himself 
upon the country. 


MUTINY ACT. An Act of Parliament 
to punish mutiny and desertion, and for 
the better regulation of the army, and 
their quarters. The Mutiny Act, pro- 
perly so called, relates to the army 
only; the Marine Mutiny Act relates to 
the navy. Euch Act is passed annually, 
the jealousy of the constitution for the 
individual's liberties being such as not to 
tolerate that such Acts, or the jurisdictions 
which they establish, should me per- 
petual or permanent. This necessity for 
their annual re-enactment secures the 
annual re-assembling of Parliament. 


MUTUAL CREDIT : See title SET-OFF. 


MUTUAL PROMISES. In a declaration 
in special assumpsit the plaintiff usually 
alleges that, in consideration that he, at 
the request of the defendant, had then 
promised the defendant to observe, perform, 
and fulfil all things in the agreement on 
his, the plaintiff's, part, the defendant pro- 
mised the plaintiff that he would perform 
and fulfil all things in the said agreement 
on his, the defendant’s, part to be observed 
and performed, which is thence termed the 
allegution or statement of mutual promises. 


247 


N. 


NANTISSEMENT. In French Law is 
the contract of pledge; if of a moveable, 
it is called gage, and if of an immoveable 
it is called antichrése, 


NATIVO HABENDO. A writ which 
lay for a lord when his villein had run 
away from him; it was directed to the 
sheriff, and commanded him to apprehend 
the villein, and to restore him together 
with his goods to the lord. But if a villein 
had tarried in a town or ancient demesne 
lands for the period of a year and a da 
without having been claimed by his lord, 
then the lord could not seize him in either 
of such places (Les Termes de la Ley). It 
was a writ of riyht ralsing the title of the 
lord, upon whom therefore the onus pro- 
bandi was laid; and such a provision was 
also in favour of liberty, the proof of 
Tooga or neifty, going back as far as 


1 Ric. 1. 
See also title VILLENAGB. 


NATURAL-BORN SUBJECTS. Those 
who are born within the dominions, or 
rather within the allegiance, of the King of 


England. 
See also title ALLEGIANCE. 
NATURALIZATION. The making a 


foreigner a lawful subject of the State, or, 
as it is sometimes termed, the king’s 
natural subject. Formerly, an Act of 
Parliament was required in each particu- 
lar case to naturalise an alien; the king 
by his letters patent might denizenise but 
not naturalise. However, by the 7 & 8 
Vict. c. 66, which was a General Act, it was 
enacted that aliens of friendly states might 
become naturalised British subjects upon 
complying with the requisites of the Act. 
And now, by the Naturalizution Act, 1870 
(33 & 34 Vict. c. 14), further facilities of 
naturalization are afforded, and the impor- 
tant privilege of exputriation is conferred ; 
also, the evil or inconvenience of a “ double 
allegiance ” is remedied. 
See also title ALLEGIANCE. 


NAVIGATION. The right of the public 
to navigate a public river is paramount to 
any right of property in the Crown, which 
never had the power, e.g., to grant a weir 
in obstruction of the navigation ( Williams 
v. Willooz, 8 N. & P. 608). As to what is 
evidence of a public river, the flux and 
reflux of the tides is primd facie evidence 
of its being so; but the evidence is nut 
conclusive, use a public right of navi- 
gation in such a river may have been ex- 
tinguished either (a.) By legal means; 
e.g., an Act of Parliament, a writ of ad 
quod damnum (see that title), or an order 
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of commissioners of rivers; or (ö.) By 
natural causes—-e.g., a retreat of the sea or 
a deposit of silt and mud (Rex v. Montague, 
6 D. & R. 616). A navigable river is a 
public highway for vessels at all times and 
states of the tide (Colchester (Mayor) v. 
Brooke, 7 Q. B. 339); and an obstruction to 
the navigation may be the subject either 
of an action or of an indictment, according 
to the circumstances. Similarly, the public 
have a right of user of a canal, which is 
an artificial navigable river, e.g., with 
boats propelled by steam power, if they do 
no injury to the canal beyond what would 
be occasioned by traction by horses. Case 
v. Midland Ry. Co., 5 Jur. (N. A) 1017. 


NAVY: See title Army. 


NE EXEAT REGNO (that he leave not the 
kingdom). A writ which issues to restrain 
a person from leaving the kingdom. This 
writ is frequently resorted to in Equity 
when one party has an equitable demand 
avainst another, and that other is about 
to leave the kingdom; and it is only in 
cases where the intention of the party to 
leave can be shewn that the writ is granted. 
F. N. B.; Gray’s Ch. Pr. 16. 


NEGATIVE PREGNANT. In pleading 
signifies the statement of a negative pro- 
position in such a form as may imply or 
carry with it the admission of an afama. 
tive. Thus, in an action of trespass for 
entering the plaintiff's house, the defendant 
pee that the plaintiff's rig See gave 

im licence to do so, and that he entered 
by that licence; to which the plaintiff 
replied, that he did not enter by her 
licence. This replication was held to be 
a negative pregnant, inasmuch as it might 
imply or carry with it the admission that a 
licence was given, although the defendant 
did not enter by that licence; and the 
proposition would therefore, in the lan- 
guage of pleading, be said tu be pregnant 
with that admission; viz., that a licence 
was given. A negative pregnant is one 
of those faults in pleading which fall 
within the rule that pleadings must not be 
ambiguous or doubtful in meaning. In 
the above instance the plaintiff should 
havo denied either the entry by itself, or 
the licence by itself; for the effect of 
denying both together was to leave it 
doubtfal whether he meant to deny the 
licence, or the fact of the defendant’s entry 
by virtue of that licence. Steph. on Pl. 408, 
409, 4th ed. 


> NEGLIGENCE. Negligence producing 
damage to the plaintiff is in all cases a 
ground of action; but the question what 
shall be considered negligence for this pur- 
pose is a question for the jury, subject to 
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certain rules of law, or of common sense, 
according to which the measure of cul- 
pable negligence varies according as the 
circumstances of the cases differ. In all 
cases, the first point to settle is tle amount 
or degree of diligence exigible from the 
defendant, for by means of that positive 
criterion, it is possible to ascertain in the 
next place the amount or degree of negli- 
gence on the defendant's part which will 
involve him in liability for the damage 
which has arisen. The rule is, that the 
negligence is inversely in proportion to the 
diligence. For example, if but slight 
diligenee (levis diligentia) is exigible, then 
only gross negligence (crassa negligentia) 
amounting also to wilfulness or intention- 
ality (dolus), will render the defendant 
liable, as is the case with gratuitous 
bailees, whether depositaries or mandatories. 
And, on the other hand, if extreme dili- 
gence (exacta diligentia) is exigible, then 
tho slightest negligence (levis negligentia, 
or leris culpa) will in like manner render 
the defendant liable, as is the case with 
inn-keepers, carriers, and generally with 
paid bailces. 

But, subject to these rules, the question 
is one of fact; and the mode of proof 
varies from the most apparent case, in 
which the facts speak for themselves (res 
ipsa loquitur) condemning the defendant, 
into the least tangible case of all, in which 
the judge hesitates whether or not there is 
any question of negligence at all which he 
can submit to the jury. Then, occasion- 
ally, tho plaintiff has by his own negligence 
contributed to the damage; and. before the 
jury can find for him, they must be per- 
suaded upon tho evidence that the defen- 
dant’s negligence was such as that the 
damage would have arisen at all events 
although the plaintiff had been ever so 
diligent. 


NEUTRALITY. Is the condition in 
which a third nation is, when two other 
nations are at war with each other. The 
duties of a friendly neutrality have been 
considerably increased of late years, whenco 
the Foreign Enlistment or Neutrality Act 
of 59 Geo. 3, c. 69, has been repealed, and 
a more stringent Neutrality Act, viz., the 
Foreign Enlistment Act, 1870 (33 & S4 
Vict. c. 90), substituted in its place. 
Under that Act, which extends to all the 
Queen’s dominions and the adjacent terri- 
torial waters, the penalty of fine and im- 
prisonment, or of either, and: with or 
without hard labour, is imposed upon any 
British subject enlisting without the 
licence of the Qucen in the military or 
naval service of cither belligerent, or 
agreeing to so culist, or inducing others to 
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so enlist, or leaving England with the in- 
tention to so enlist, or inducing others to 
embark with that intention, under a mis- 
representation of the fact, or taking ille- 
gully enlisted persons on board, with a 
knowledge of the fact. And ‘under the 
eame Act, illegal ship-building and all 
particular acts assistant thereto, and all 
illegal expeditions generally, are subject 
to the like penalties, together with the 
forfeiture of the vessel or other materials of 
the expedition. 


NEW ASSIGNMENT. From the very 
general terms in which declarations are 
framed, the defendant is sometimes not 
sufliciently guided to the real cause of 
complaint, and is in consequence led to 
apply his plea to a different matter from 
that which the plaintiff had in view. In 
such cases, a plaintiff is obliged to resort, 
in his replication, to a mode of pleading 
termed a new assignment, for the purpose 
of setting the defendant right. A new 
assignment, as the phrase imports, is an 
instrument in which the 5 assigns 
afresh his ground of complaint with more 
certainty and particularity than he had 
previously done in the declaration, and 
distinguishes the true ground of complaint 
from that which the defendant in his plea 
had assumed it to be. Thus, in an action 
of trespass quare clausum fregit, for re- 
peated trespasses, the declaration usually 
states that the defendant on divers days 
and times before the commencement of the 
suit broko and entered the plaintiff's close, 
and trod down the soil, &c., without set- 
ting forth more specifically in what parts 
of the close, or on what occasions, the de- 
fendant trespassed; now it might happen 
that the defendant claimed a right of way 
over a certain part of the close, and in ex- 
ercise of that right had repeatedly entered 
and walked over it; and it may also happen 
that he has entered and trod down the soil, 
&c., on other occasions, and in parts out of 
the supposed line of way, and the plaintiff, 
not adinitting the right claimed, may have 
intended to apply his action both to the 
one set of tres and the other. But as 
from the generality of the declaration it 
woujd be consistent to suppose that it re- 
ferred only to his entering and walking in 
that part over which he claimed the right 
of way, the defendant would be entitled to 
suppose or assume that it referred, in fact, 
only to his entering and walking in that 
line of way. He might, therefore, in his 
plea, allege, as a complete answer to the 
whole complaint, that he had a right of 
way by grunt, &0., over the said close; and 
if he did this, and tho plaintiff confined 
himself in his replication to a denial of 
that plea, and tho defendant at the trial 
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proved a right of way as alleged, the plain- 
tiff would be precluded from giving evidence 
of any trespasses committed out of the 
line or track over which the defendant 
thus appeared entitled to pass. In such 
case, therefore, the plaintiff's course would 
be, in his replication, both to deny the plea, 
and also to new assign, by alleging that he 
brought his action not only for those tres- 
passes, supposed or assumed by the defen- 
dant, but also for others committed on 
other occasions, and in other parts of the 
close out of the supposed track or line of 
way over which the defendant so claimed 
a right to pass; and such a new assign- 
ment is usually called a new assignment 
extra viam. Steph. Pl. 247, 252; Bull. & 
Leake, Prec. in Plead., pp. 653—657. 

By the C. L. P. Act, 1852, s. 87, only 
one new assignment shall be pleaded to 
any number of pleas to the same cause of 
action: and such new ussignment shall bo 
consistent with and confined by the purti- 
culars (if any) delivered in the action, and 
shall state that the plaintiff proceeds for 
causes of action different from all those 
which the pleas profess to justify, or for an 
excess over and above what all the defences 
set up in such pleas justify, or both. 


NEW TRIAL MOTION PAPER. By 
the practice of the Courts motions for new 
trials must in general be made within tho 
first four days of term; but when from 
pressure of business, or other like cause, the 
Courts have not had time to dispose of all 
the applications, it is the practice to have 
the names of the causes and of the counsel 
who are instructed to move therein put 
into a list, called the new trial motion 

per; and the motions are then heard and 

isposed of on the following or some sub- 
sequent day, according to the seniority of 
counsel appointed to move therein. 


NEW TRIAL PAPER. A paper con- 
taining a list of causes in which rules nisi 
have been obtained for a new trial, or for 
entering a verdict in place of a nonsuit, or 
for judgment non obstante veredicto, or for 
otherwise varying or setting aside proceed- 
ings which have taken place at Nisi Prius. 
These are called on for argument in the 
order in which they stand in the paper, on 
days appointed by the judges for the 
purpose. 


NEXT FRIEND. An infant sues by 
his next friend (prochein amt) and defends 
by his guardian ad litem. Similarly n 
married woman where she has an interest 
conflicting with that of her husband, sucs 
by her next friend (making her husband a 
defendant). Tho name of the next friend 
is always mentioned in the titlo of the 
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cause or matter, and a written authority 
from the next friend must, in the case of a 
suit, be filed together with the bill (15 & 
16 Vict. c. 86, s. 11). The next friend is 
responsible for the costs of the suit if un- 
successful. 


NIGHT. As to what is reckoned night 
and what day, with reference to the offence 
of burglary, it seems to be the general 
opinion that if there be daylight, or ere- 
pusculum, enough begun or left to discern 
d man’s face, that is considered day. And 
night is defined, or rather described, by 
some, to be when it is so dark that the 
countenance of a man cannot be dis- 
cerned (1 Hale's P. C. 350). However, 
the arbitrary limit of 9 P. u. to 6 a.m. has 
been fixed as the period of night in er 
cutions for burglary and larceny. 24 & 25 
Vict. c. 96, 8. 1. 


NIHIL CAPIAT PER or PER 
BILLAM (that he take nothing by his writ). 
The judgment given against a plaintiff 
either in bar of his action, or in abatement 
of his writ. Co. Litt. 363. 


NIHIL, or NIL DEBET (he owes nothing). 
The plea to an action of debt on simple 
contract is commonly not indebted, or nil 
debet. However, now, by r. 11, T. T.. 1853. 
“ the plea of nil debet shall not be allowed 
in any action ;” see Bull. & Leake, Prec. Pl. 
462. 


NIHIL, or NIL DICIT (he says nothing). 
When the plaintiff in an action has stated 
his case in the declaration, it is incumbent 
on the defendant, within a prescribed time, 
to make his defence and to put in a plea, 
otherwise the plaintiff will be entitled to 
have judgment by default or nil dicit of 
the defendant. 

See title JUDGMENT. 


NIHIL, or NIL HABUIT IN TENEMEN- 
TIS. A plea to be pleaded in an action 
of debt only: brought by a lessor against a 
lessee for years, or at will, without deed. 
2 Lil. Abr. 214. 


NISI PRIUS (unless before). The nisi 
prius Courts are such as are held for the 
trial of issues of fact before a jury and one 
presiding judge. It is in these Courts that 
the various disputes and differences which 
daily arise between man and man, and 
which form the subject-matter of civil 
actions, are beard and determined. The 
circumstance of the nisi prius Courts 
taking cognizance of questions of fact 
only arising between man and man in his 
civil capacity, occasions them to be fre- 
quently mentioned in contradistinction to 
the criminal Courts, and to the Courts 
sitting in banc or banco for the hearing 
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and determining questions of law. Thus, 
a judge may be said to be sitting in bane, 
or at nisi prius ; in the one case he would, 
in company with three other learned 
judges, be hearing and determining ques- 
tions of law, which have been rai for 
the opinion of the Court; in the other, he 
would be presiding at the trial of some 
question of fact which was to be submitted 


to tho consideration of a jury. So at the 
assizes, a judge is said to be sitting in the 
nisi prius Court, as distinguished from the 


Crown Court, wherein the trial of 
soners takes place. The same disti 
prevails when speaking of the peculiar 
qualifications of an advocate; thus an 
advocate is frequently said to be a good 
nisi prius lawyer, meaning thereby, that 
he possesses in an eminent degree that 
peculiar learning, and those mental quali- 
fications, more particularly required to 
attain success in the conduct and manage- 
ment of trials at nisi prius. The origin of 
the phrase in this application of it is in 
the old form of præcipe to the sheriff com- 
manding him to have the persons of the 
jury at Westminster on such and such a 
day “ unless sooner” (nist prius) the judge 
should go down himself to the country to 
try the case there. 


NOLLE ole E2) owe 2 will not 

eecute or fo up). prosequi 
ìs in the nature of an acknowledgment or 
undertaking by the plaintiff in an action 
to forbear to proceed any further either in 
the action altogether, or as to some part of 
it, or as to some of the defendants. A nolle 
prosequi is different from a non pros., for 
there the plaintiff is put out of Court with 
respect to all the defendants. If a plaintiff 
misconceives his action, or makes a mistake 
as to the party sued (as where he sues a 


pri- 


Jeme covert, and she pleads coverture in bar, 


or the like), he may enter a nolle prosequié 
as to the whole cuuse of action, and pro- 
ceed de novo in another action (2 Arch. 
Pract. 1512). If money be paid into Court, 
and the plaintiff determines on accepting 
that sum in satisfaction of the action, he 
may reply that he accepts the sum paid into 
Court in satisfaction of that part of the de- 
claration to which the plea is pleaded ; and 
if he does so, he must at the same time add 
a nolle ut as to the residue, otherwise 
the defendant may sign judgment of non 
pros. But if he accepts the sum in satisfac- 
tion of part only of his action, namely, of 
that part to which the plea of payment 
into Court is pleaded, then he must reply 
to the other pa of the defendant. Day'a 
Com. Law. Pract. 110. 


NOMINATION TO A LIVING. The 
rights of nominating and of presenting to 
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NOMINATION TO A LIVING—contd. 
living are distinct, and may reside in 
different persons. Presentation is the 
offering a clerk to the bishop. Nomination 
is the offering a clerk to the person who 
has the right of presentation. Thus, one 
seized of an advowson may grant to A. and 
his heirs that whenever the church becomes 
vacant, he will present such a person as 
A, or his heirs ll nominate. He who 
has the right of nomination is, to most 
purposes, considered as the patron of the 
church. Plowd. 529; Rog Ecc. Law, 5. 


NON-AGE. Under twenty-one years of 
age in some cases, and under fourteen or 
twelve in others. 

See titles AGE ; INFANTS. 


NON ASSUMPSIT (he hath not pro- 
mised). The name of a plea which occurs 
in the action of assumpsit, by which the 
defendant denies that he undertook, or 
promised, to do the thing which the plain- 
tiff in his declaration alleges that he did 
undertake and promise to do; and this 
plea operates as a denial, in point of fact, 
of the existence of any express promise of 
the fact alleged in the declaration, or of 
the matters of fact from which the promise 
alleged would be implied by law. Steph. 
on Plead. 170, 180. 


NON ASSUMPSIT INFRA SEX ANNOS 
(e has not promised within six years). 
There are certain periods limited by law 
within which actions must be brought. In 
an action of assumpsit the period is six 
years; if, therefore, any person commences 
such an action for anything which did not 
accrue or happen within such period of six 
years, the defundant may poe non assump- 
sit infra sex annos, i. e., he made no such 
promise within six years, which plea is an 
effectual bar to the complaint; and the 
defendant in such case is said to plead the 
Statute of Limitations. 


NON CEPIT (he has not taken). A 
lea which occurs in the action of replevin, 
in which action the plaintiff alleges in 
his declaration that the defendant “ took 
certain cattle or of the plaintiff in 
a certain place called, &c.,” and this plea 
states that he did not take the said cattle 
or goods in manner and form as alleged, 
which involves a denial both of the taking 
and of the place in which the taking was 
alleged to have been; the place being a 
material point in this action. Steph. on 
Plead. 185. 


NON-CLAIMN. The omission or neglect 
of him who ought to claim his right within 
the time limited by law; as within a year 
and a day where a continual claim was re- 
quired, or within five ycars after a fino had 
been levied. Les Termes de la Ley. 
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NON COMPOS MENTIS. Not master 
of his wits; in other words, of unsound 


mind. 
See title Lunacy. 


NON OONSTAT (it does not appear). 
It is by no means clear or evident; a phrase 
used in general to state some conclusion as 
not following, although it seems, primd 


facie, to follow. 


NON DAMNIFICATUS (not damni fied or 
hurt). This is a plea in an action of debt 
on an indemnity bond, or bond conditioned 
“ to keep the plaiutiff harmless and iudem- 
nified,” &c.; it is in the nature of a plea 
of performance, being used where the 
defendant means to allege that the plaintiff 
has been kept harmless and indemnified 
according to the tenor of the condition. 
Steph. on Plead. 388. 


NON DECIMANDO (not aying tithes). 
A custom or prescription o non deci- 
mando is a claim to be entirely discharged 
of tithes, and to pay no compensation in 
lieu of them. 

See also title Mopus DECIMANDI. 


NON DETINET (he does not detain). A 
lea which oocurs in the action of detinet, 
y which the defendant alleges that he did 

not detain “the said goods” in the plain- 
tiffs declaration specified, &c. It operates 
therefore as a denial of the detention of 
the goods in question by the defendant. 
Steph. on P 175. 


NON EST FACTUM (it és not his deed). 
A plea which occurs in the action of debt 
on bond or other specialty, and also in 
covenant. In this plea the defendant 
denies that the deed mentioned in the 
declaration is his deed (Steph. on Plead. 
169, 172). By r. 10, T. T. 1853, in 
actions on specialties and covenants, tlie 
plea of non est factum shall operate as a 
denial of the execution of the deed in 
point of fact only, and all other defences 
shall be specially pleaded, including mat- 
ters which make the deed absolutely void 
as well as those which make it voidable. 


NON EST INVENTUS (he is not found). 
When a writ is direc to the sheriff 
commanding him to arrest the defendant, 
and he is unable to do so because he can- 
not find him, he returns the writ with an 
indorsement on it to that effect, and thisis 
technically called a return of non est inven- 
tue. However, this return is necessarily 
now little in use, since the facility of im- 
prisonment for debt, and almost the prac- 
tice itself of such imprisonment, have been 
done away with. 

See titlo IMPRISONMENT FoR DEBT. 
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NON-FEASANCE (non-performance). The 
omitting to do what ought to be done, e. g., 
where a gratuitous bailce simply refuses 
to enter upon the agency, and for which 
mere non-feasance he is held to be not 
liable. Balfe v. West, 13 C. B. 466. 

See also title MISPEASAAN CE. 


NON-JOINDER. The not joining of any 
person or persons as a co-defendant or co- 
plaintiff. It may be further illustrated by 
the following passage from Tidd’s Practice: 
“ In actions upon contracts, where there 
are several parties, the action should be 
brought by or against all of them, if 
living, or if some are dead, by or against 
the survivors; and if an action be brought 
by one of several parties on a joint con- 
tract made with all of them, the non- 
joinder may be pleaded in bar,” i.e., the 
fact of all the parties to the contract not 
having been joiued in the action may be 
pleaded in bar. Tidd's New Pract. 318. 


NON OBSTANTE VEREDICTO (notwith- 
standing the verdict). When the defence 
of the defendant in an action put upon the 
record is not a legal defence to the action 
in point of substance, and the defendant 
obtains a verdict, the Court, upon motion, 
will give the plaintiff leave to sign judg- 
ment notwithstanding the verdict, provided 
the merits of the case be very clear; and 
this is called judgment non obstante vere- 
dicto. 2 Arch. Pract. 1551. 


NON PROS., or NON PROSEQUITUR (he 
does not prosecute or follow up). If in the 
proceedings of an action at law the plain- 
tiff neglects to take any of those steps 
which he ought to take within the time 
prescribed by the practice of the Courts 
fur that purpose, the defendant may enter 
judgment of non pros. against him, whereby 
it is adjudged that the plaintiff does not 
follow up (non prosequitur) his suit as he 
ought to do, and therefore the defendant 
ought to have judgment against him. 
Smith’s Action at Law, 96. 


NONSUIT (non est prosecutus). A renun- 
ciation or giving up the suit by the plain- 
tiff; and this is usually done on his dis- 
covering some error or defect, or when he 
finds that his evidence is not sufticient to 
maintain his case. The stage of the pro- 
ccedings at which a plaintiff is nonsuited is 
usually just before the judge has summed up, 
but it may be done at any time before the 
jury have delivered their verdict. It is, 

1owever, entirely optional with the plain- 
tiff whether he will submit to a nonsuit or 
not; he cannot be compelled to do so, but 
may insist on the case going to the jury, 
and take his chance of the verdict. In 
cases, however, where it is doubtful 
whether the verdict will be a favourable 
one, it is usuul for the plaintiff to choose 
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(or elect, as it is termed) to be nonsnited, 
because after a nonsuit he may commence 
another suit against the defendant for the 
same cause of action, which may be advi- 
sable if he can come better prepared with 
evidence, or can otherwise repair the defect 
which was the cause of his failure; but if 
a verdict be once given, and judgment 
follow thereon, he is for ever barred from 
suing the defendant upon the same ground 
of complaint. 1 Arch. Pract. 409, 444; 
Steph. on Plead. 120. 


NON SUM INFORMATUS (I am not in- 
formed). Judgment by default is either by 
nil dicit, that is, where the defendant is 
stated to have appeared, but to have said 
nothing in bar or preclusion of the action ; 
or by non sum informatus, where he is said 
to appear by attorney, but the attorney 
says that he is not informed by the de- 
fendant of any answer to be given. This 
latter is used only in cases where judg- 
ment is entered in pursuance of a pre- 
vious agreement between the parties. Les 
Termes de la Ley. 


NOTARY. In ancient times a notary 
was d scribe or scrivener, who took minutes 
and made short drafts of writings and instru- 
ments, both of a public and private nature. 
In the present day, however, he is called a 
notary public, who confirms and attests tie 
truth of any deeds or writings, in order 
to render the same available as evidence of 
the facts therein containeil in any other 
country. Some of the chief duties of no- 
taries are connected with mercantile trans- 
actions, as in noting bills of exchange and 
promissory notes which have been presented 
for payment and dishonoured, the notiug of 
a foreign bill being, like the notice of dis- 
honour of an inland bill, a necessary pro- 
liminary to bringing an action upon it 
against the indorsers and (usually) against 
the drawer. 


NOTE OF A FINE. Tho note of a fino 
was an abstract of the writ of covenant 
and concord, naming the parties, the par- 
cels of land, and the agreement. 

See also title Fine. 


NOTE, PROMISSORY: See title Proxis- 
SORY NOTE. 


NOT GUILTY. A plea which occurs in 
the action of trespass or trespass on the 
case ez delicto, by which the defendunt 
denies being guilty of the trespasses, &c., 
laid to his charge in the plaintiff's decla- 
ration. When a defendant pleads not 
guilty in a criminal charge he thereby puts 
himself upon trial, and is entitled to all 
the chances of escapo from cunviction which 
the rules of law afford him in case of the 
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evidence being doubtful, or from any other 
cause, notwithstanding he may in fact 
have committed the act which is usually 
taken to constitute the offence. An uc- 
cused person is, therefore, in all cases jus- 
tified in pleading not guilty to a criminal 
charge, On the other hand, in civil cases, 
when a defendant pleads not guilty he is 
said to plead the general issue, whereby he 
is tuken to deny the gist of the action 
only. For example, in actions for torts 
the plea of not guilty operating as a denial 
only of the breach of duty or wrongful act 
alleged to have been committed by the de- 
fendant; it follows that in an action for a 
nuisance to the occupation of a house 
by carrying on an offensive trade the 
plea of not guilty will operate as a denial 
only that the defendant carried on the 
alleged trade in such a way as to be a 
nuisance to the occupation of the house, 
but will not operate as a denial of the 
plaintiff's occupation of the house. And 
again, in an action for slander of a plain- 
tiff in his office, or profession, or trade, the 
plea of not guilty will operate as a denial 
of speaking the words, of speaking them 
maliciously and in the defamatory sense 
imputed, and with reference to the plain- 
tiff s office, or profession, or trade, but will 
not operate as a denial of the fact of the 
plaintiff holding the office, or profession, 
or trade alleged. See Smith’s Action at 
Law, p. 533. 


NOTICE. This is a head of equity of 
great importance in the two principal re- 
spects following, namely: 

(1.) As perfecting the assignment of 

choses in action; and 

(2.) As affecting or not affecting subse- 

quent interests. 

But in regard to both these branches 
notice may be either actual or constructive, 
with this difference, that actual notice is 
the more common of the two in respect of 
the former branch, and constructive notice 
the more common in respect of the latter. 
For, firstly, actual notice is any express 
intimation given by a person interested, 
or claiming to be interested, in the chose 
in action to the person having present con- 
trol over it, on purpose to bind him as to 
such control, and thereby to complete, as 
far as possible, the rights of the person 
giving the notice. And, secondly, con- 
structive notice is notice implied or in- 
ferred from the proof of surrounding cir- 
cumstances,—an insecure form of notice, 
which the person claiming a chose in aclion 
should in no case rely upon. Notice has 
been inferred from two states of circum- 
stances in particular, viz., (I.) Where actual 
notice of some general charge has been 
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NOTICE—continued. 


given, and if the fuct had been inquired 
into, the person receiving such notice 
would have been naturally led on to notice 
of other things, but he has neglected all 
inquiry, wherefore of these latter he is 
taken to have had constructive notice; and 
(2.) Where the circumstances are such as 
shew the person charged with construc- 
tive notice to have wilfully, and not negli- 
gently merely, abstained from inquiry for 
the purpose of avoiding notice. For the 
first species of constructive notice seo 
Biscoe v. Banbury (Earl) (1 Ch. Ca. 287) ; 
and for the second species, Birch v. El- 
lames, (2 Anstr. 427). And there is a third 
species of constructive notice arising froin 
the relation of the parties, as being that 
of principal and agent, client and solicitor, 
ant such like, where the transaction is 
either contemporaneous with, or shortly 
subsequent to, another transaction commu- 
rear notice (Fuller v. Bennett, 2 Hare, 
894), the subject matter of the notice 
having been a material part of the earlior 
transaction. Wyllie v. Pollen, 32 L. J. 
(Ch.) N. S. 782. 

Considering the subject of Notice in 
its two branches,—and, Firstly, Notice as 
perfecting the assignment of choses in 
action. In order that third parties may be 
bound it is necessary, with regurd to a 
chose in action, to give notice to the person 
in whose hands it is, or when realising 
itself will be, such notice being, in the 
case of a chose in action which does not 
admit of actual delivery, precisely equiva- 
lent in its effect to the actual delivery of a 
chattel in possession which admits of de- 
oy (Ryall v. Rowles, 1 Ves. 348). There- 
ore, 

(a.) In order to take a chose in action out 
of the order and disposition of the creditor 
in case of his bankruptcy it is necessary to 
give notice to the debtor. Ryall v. Rowles, 
supra, 

(b.) In the case of a policy of assurance 
notice must be given to the insurance oftice. 
Thompson v. Tomkins, 2 Dr. & Sm. 8. 

(c.) In the case of an assigument of 
freight notice must be given to the char- 
terer. Brown v. Tanner, L. R. 2 Eq. 806. 

(d.) In the case of an assignment of a 
legacy, general or specific, the executors 
not having yet assented to it, notice to the 
executors must be given. Browne v. 
Savage, 4 Dr. 635. 

(e.) In the case of an assignment of tho 
costs of a suit not yet ordered to be paid 
notice should be given to the trustees or 
other the parties to whom they will bo 
payable. Day v. Day, 1 D. & J. 144. 

(J.) In the case of an assignment of 
shares in a company notice must be given 
to the company. Ex parte Buulton, 1 D. 
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& J. 163; and see generall 
Dearle v. Hall, Loveridge v. 
1, 30. 

If such notice has been given, as soon as 
the assignee knows to whom the same is to 
be given, the assignee, if not otherwise in 
default, will nut lose the benefit of it 
(Feltham v. Clark, 1 De G. & Sm. 307), 
upon the maxim, lez neminem cogit ad vana 
seu tnutilia peragenda. 

Where for any reason notice cannot be 
given, then the assignee must perfect his 
title in some other way; e.g., where the 
sole trustee of stock haa died without legal 
representatives a distringas should be 
served on the Bank of England (Etty v. 
Bridges, 1 Y. & C. Ch. 486); and where a 
fund is in Court, a stop-order over it should 
he left at the Paymaster General’s Office 
(Greening v. Beckford, 5 Sim. 195; Chan- 
cor Funds Act, 1872 (35 & 36 Vict. c. 44), 
and rules thereunder), a mere notice to 
the Paymaster-General being insufficient 
(Warburton v Hill, Kay, 470); but a 
notice to the trustees (if any) before pay- 
ment into Court would be good against a 
stop-order subsequently obtained. Livesey 
v. Harding, 23 Beav. 141. 

Chattel interests in real estate, being 
equitable, are not choses in action within 
the meaning of the rules above stated 
(Wiltshire v. Rabbits, 14 Sim. 76); and 
being legal, the law will of course prevail 
without regard to the question of notice. 
Bat the proceeds of the sale of real estate 
are not a chattel interest in real estate. 
Lee v. Howlett, 2 K. & J. 531. 

And, Secondly, Notice as affecting or 
not affecting subsequent interests. A pur- 
chaser for value without notice of a prior 
5 estate or interest, and, à fortiori, 
of a mere equity, obtaining the legal 
estate either at the time of his pur- 
chase or subsequently thereto, and appa- 
rently, whether by fair means or by a 
fraud (Culpe Case, Freem. 123; Pil- 
cher v. Rawlins, L. R. 7 Ch. App. 259), is en- 
titled to priority in Equity as well as at 
Law; but not in case of a breach of trust 
(Saunders v. Dehew, 2 Vern. 271). But 
the legal estate. where it is obtained frau- 
dulently, must have been actually obtained, 
i. e., conveyed (Eyre v. Burmester, 10 H. 
L. C. 90); although, where it may be ob- 
tained by fair means and without fraud 
the right to a conveyance of it is sufficient 
(Willoughby v. Willoughby, 1 T. R. 763). 
And even where a purchaser for value with- 
out notice neither has the legal estate nor 
the best right to call for it, Equity will do 
nothing to prejudice him upon the appli- 
cation of an adverse party asking the aid 
of Equity (auxiliary jurisdiction) (Burlace 
v. Cook, Freem. 24); although, upon the 


the cases of 
per, 3 Russ. 
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application of an adverse party asking his 
legal rights (concurrent jurisdiction), and 
not merely the assistance of the Court of 
Chancery towards establishing these rights 
at Law, Equity is bound and compellable 
to declare and decree him his rights, how- 
ever much to the prejudice of the pur- 
chaser for value (Williams v. Lambe, 3 Bro. 
C. C. 264; Collins v. Archer, 1 Russ. & 
My. 284); and with reference to the rights 
of a prior legal mortgagee see Finch v. 
Shaw, Collyer v. Finch, 19 Beav. 500). 
And as between persons who are successive 
equitable claimants, Equity takes them 
according to their priorities of date. with- 
out regard to notice or the absence of 
notice (Phillips v. Phillips, 31 L. J. (Ch.) 
325), unless in the case of the gross negli- 
gence of a prior claimant being the oc- 
casion of the prejudice sustained by a 

subsequent one. Rice v. Rice, 2 Dr. 73. 
On the other hand, a purchaser for value 
with notice of a prior equitable estate, or 
interest, or even of an equity, cannot, by 
getting in the legal estate, whether at the 
time of, or subsequently to, his purchase, 
and whether by fair means or fraudulent, 
obtain priority over such prior claim, but 
the purchaser will in such a case be held a 
trustee for the prior claimant to the extent 
of such prior claim (Birch v. Ellames, 
2 Anst. 427). And notice will bind the 
subsequent purchaser, even although the 
prior charge is defective, or would even (as 
from neglect to register or re-register) be 
void at Law (Le Neve v. Le Neve, Amb. 
436); although conversely the absence of 
notice will save him, even although the 
rior charge be registered (Morecock v. 
i Amb. 678), unless in Ireland 
(6 Anne, c. 2), or with reference to British 
ships (Hughes v. Morris, 2 De G. M. & G. 
349); the same rules apply to subsequent 
mortgagees; but with reference to judg- 
ment creditors the following peculiar rules 


have been established :— 
(a.) Judgment creditors, as between 
ves, take rank according to the order 


of the dates of their several registrations, 
without regard to the question of notice, 
which as between them is immaterial. Ben- 
ham v. Keane, 1 J. & H. 685: 3 & 4 Vict. 
o. 82, 8. 2. 

(b.) An unregistered judgment does not 
affect a subsequent purchaser for value or 
mortgagee, and here also without regard to 
the question of notice. Benham v. Keane, 
1 J. & H. 685; 18 & 19 Vict. c. 15, 8. 5. 

(e.) An unregistered judgment affects a 
subsequent cestui que trust having notice of 
it. Benham v. Keane, supra. 

(d.) A registered judgment which has 
been also duly re-registered affects a subse- 
quent purchaser for value or mortgagee 
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having notice of it (Simpson v. Morley, 2 K. 
& J.71); but not a subsequent purchaser 
for value or mortgagee not having notice of 
it. Robinson v. Woodward, + De G. & Sm. 
562. 

(e.) A registered judgment which has 
been otherwise duly perfected does not 
affect a purchaser whose contract is prior 
in date to the judgment, although the con- 
veyance should be subsequent (Brown v. 
Perrott, 4 Beauv. 585), without reference to 
the question of notice. 

(J.) A registered judgment which has 
been otherwise duly perfected does not 
affect a prior voluntary settlement (Beavan 
v. Ozford (Earl), 6 De G. M. & G. 507); 
and, à fortiori, does not affect a prior pur- 
chase for value or mortgage, without re- 
ference to the question of notice. And see 
title JUDGMENT DEBTS. 

And with.reference to tacking the fol- 
lowing peculiar rules have been estab- 
lished as between mortgagees and judg- 
ment creditors :— 

(2) If one who is a judgment creditor 
to begin with buys in a first mortgage, he 
shall not tack the judgment to that mort- 
gage so as to gain a priority over a second 
mortgagee who was such at the date of his 
judgment, and without reference to the 
question of notice. Brace v. Murlborough 
(Duchess), 2 P. Wms. 491. 

(b.) If one who is a first legal mortgagee 
to begin with buys in or obtains a judg- 
ment for a further sum, and had no notice 
of any subsequent charge at the time of 
getting hold of such judgment, he shall 
tack the judgment to his mortgage and 
obtain priority over the subsequent charge. 
Brace v. Marlborough ( ), supra. 

And with reference to the successive 
assignees of choses in action the following 
rules have been established :— 

(a.) As between two or more particular 
assignees (being of course equitable), 

(aa.) If both or all the notices are given 
before the chose in action has realised itself, 
so as to be ready to be delivered actually, 
in the form of money or other proceeds, 
then priority of notice gives no priority of 
oa Buller v. Plunkett, 1 J. & H. 441. 

u 

(bb.) If otherwise, the successive dates 
of the successive notices establish the suc- 
wessive priorities, or the one priority, as 
the case may be, this being the general 
effect of notice in such cases, 

(b.) As between the trustee in bank- 
ruptcy or a general assignee on the one 
hand, and a particular assignee on the 
other, by the Bankruptcy Act, 1869 (32 & 
83 Vict. c. 71), s. 15, the property of the 
bankrupt which vests in his trustee for 
division among the creditors of the bank- 
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rupt comprises (among other things) 
(1.) All such property as may belong to, or 
be vested in, the bankrupt at the commence- 
ment of the bankruptcy, or may be ac- 
quired by or devolve upon him during its 
continuance; and (2.) All goods and chat- 
tels being, at the commencement of the 
bankruptcy, in the B order, or 
disposition of the bankrupt, being a trader, 
by the consent and permission of the true 
owner, of which goods and chattels the 
bankrupt is reputed owner, or of which he 
has taken upon himself the sale or dispo- 
sition as owner; but it is provided that 
things in action other than debts due to 
the bankrupt in the course of his trade or 
business shall not be deemed goods and 
chattels within the meaning of this order 
and disposition clause; and in the first 
schedule to the Act the word “trader” 
is made to include the occupations speci- 
fied in that schedule, Now, subject to 
that section, aud so far as it may not have 
altered the previous law, the following rules 
have been established as between a trustee 
in bankruptcy or general assignee on the 
one hand, and a particular assignee on the 
other :— 

(aa.) If the particular assignee were of 
a date prior to the bankruptcy of the debtor, 
and had also given notice prior thereto, he 
retained his priority, but failing such notice 
lost it, in favour of the trustee in bank- 
ruptcy or general assignee who gave notice, 
the particular assignment not being frau- 
dulent; . 

(bb.) If the particular assignee was of a 
date posterior to the bankruptcy of the 
debtor, but had given notice of his assign- 
ment before the trusteein bankruptcy or ge- 
neral assignee had given notice of the bank- 
ruptcy or general assignment, the particu- 
lar assignee (the particular assignment not 
being fraudulent) ucquired priority over the 
trustee in bankruptcy, or geueral assignee, 
who had omitted to give such notice (In 
re Barr's Trusts, 4 K. & J. 219; In re Atkin- 
son, 2 De (J. M. & G. 140); but by the Bank- 
ruptcy Act, 1849, s. 141, and the decision in 
Re Mary Coombe (1 Giff. 91), he was deprived 
of such priority over the trustee in bank- 
ruptcy ; but having regard to ss. 92, 94, and 
95 of the Bankruptcy Act, 1869, the same 
general rules as applied before the Bank- 
ruptcy Act, 1849, and the last-mentioned 
decision seem to have been restored in all 
cases where the particular assignment, al- 
though subsequent to the commencement 
of the bankruptcy, is prior to the date of 
the order of adjudication, subject only to 
the limitation imposed by s. 15 of tlie 
Bankruptcy Act, 1869, stated above. The 
subsequent particular assignee who gives 
notice still has priority over a prior general 
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assignee who omits to give notice; but in 
Lloyd v. Banks (I. R. 3 Ch. 488), where the 
trustec of a fund had notice of an insol- 
vency from the newspapers merely, and 
acted on the information thereby obtained, 
a subsequent particular assiznee of the 
cestui que trust was held not to acquire 
priority over the general assignee in insol- 
vency. 

And in all these cases notice before 
actual payment of the purchase-money, 
whether or not the notice be also before the 
contract, and whether before or after the 
conveyance is exccuted, is binding upon the 
subsequent purchaser or mortgagee (Tour- 
ville v. Naish, 3 P. Wms. 307); and even 
where notice is not given until after pay- 
ment of the purchase-money, provided the 
conveyance has not yet been executed, the 
purchaser or mortgagee is equally bound 
(Wigg v. Wigg, 1 Atk. 382). Therefore 
the only notice which the purchaser or 
mortgagee may disregard is notice coming 
to him both after payment of the purchase 
or mortgage money and after execution of 
the conveyance. 

But a subsequent purchaser or mort- 
gagee of lunds with notice of a prior volun- 
tary settlement may safely disregard it, 
such settlement being void aguinst him 
under the 27 Eliz. c. 4 (Doe v. Manning, 
9 East, 59); and the purchaser may even 
compel a specific performance of the con- 
tract (Daking v. Whimper, 26 Beav. 568). 
The benefit of the stat. 27 Eliz. c. 4, does 
not, however, extend to one who purchases 
or takes a mortgage of lunds from the heir- 
at-law or devisee of the voluntary settlor, 
or from a person claiming under a subse- 
quent voluntary settlement, or indeed from 
uny person other than the voluntary settlor 
himself. Doe v. Rusham, 17 Q. B. 723; 
Lewis v. Rees, 3 K. & J. 132; Richards v. 
Lewis, 11 C. B. 1035. 


NOTICE OF ACTION. When it is in- 
tended to sue certain particular individuals 
it is sometimes, as iu the case of actions 
aguinst justices of the peaco, necessary to 
give them notice of the action some time, 
usually onc month, before. 


NOTICES OF OBJECTIONS TO PATENT. 
By the 5 & 6 Will. 4, c. 83, s. 5, it is pro- 
vided, that in any action brought against 
any person for infringing any letters patent, 
the defendant on pleading thereto shall 
give to the plaintiff, and in any scire facias 
to repeal such letters patent the plaintiff 
shall file with his declaration, a notice of 
any objections on which he means to rely 
at tlie trial of such action, and no objection 
shall be allowed to be made on behalf of 
such defendant or plaintiff respectively at 
such trial, unless he provo the objections 
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stated in such notice. The object of this 
notice, or particular of objections, as it is 
sometimes called, is to point out to the 
plaintitf the real nature of the objections 
to the patent which the defendant intends 
to set up upon the trial as an answer to the 
plaintiff s action, in order that tho plaiutiff 
may be prepared with the necessary evi- 
dence to meet such objections. It is some- 
what analogous to a particular of set-off, 
and, like it, is rendered necessary on 
account of the generality of the defendant's 
pleas. 
See also title Parents. 


NOTICE TO PRODUCE. In general 
notice to produce any document in the 
possession or power of the opposite party 
is required; and such notice must be given 
in order to the admission of secondary 
evidence of the contents of the document 
(Keg. v. Elworthy, L. R. 1 C. C. R. 105). But 
where, from the nature of the proceedings, 
as in the case of trover for a bond, the 
party in possession of the document neces- 
sarily has notice that he is to be charged 
with the possession of it, a notice to pro- 
duce is unnecessary (How v. Hall, 14 East, 
274). Also, a counterpart executed by the 
defendant may be read by the plaintiff 
without a notice to produce the origival 
(Burleigh v. Stibbs. 5 T. R. 465); and in an 
action for seamen's wages, secondary evi- 
dence of the ship's articles is admissiblo 
under 17 & 18 Vict. c. 104, s. 164, without 
any notice to produce them. 

Generally, however, a notice to produce 
any notice on which the action is founded 
is unnecessary; but it is usual in business 
to have two copies of the notice to produce, 
and to serve one and retain the other, 
indorsing on the latter the time and mode 
of the service of the former. And uow by 
the C. L. P. Act, 1852, s. 119, where there 
has been a notice to adinit the notice to 
produce, an affidavit of the attorney or his 
clerk of the service of the notice to produce 
and of the time when served, with a copy 
of it annexed, is sufficient evidence of the 
service of the original and of the time of 
service. 


NOTICE TO QUIT. As between land- 
lords and tenants, where there is no express 
stipulation as to the length of notice to 
quit the tenements occupied by the tenant, 
it is a general presumption of law that in 
the case of tenancies from year to year a 
half-yeur's notice must be given, such notice 
to expire at the end of the current year 
of the tenancy (Bridges v. Potts, 17 C. B. 
(N. S.) 332. And in the case of quarterly, 
monthly, and weekly tenancies, the safest 
course is to give a notice corresponding to 
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the tenancy, but there is hardly any rule 
of law upon the subject. The like rules 
apply as to the tenant giving notice to de- 
termine his tenancy, which also is some- 
times abusively culled a notice to quit. 
The notice may bo afterwards waived, e. g., 
by the landlord's subsequently distraining 
for rent. 


NOVATION. The acceptance of a new 
debt or obligation in satisfaction of a prior 
existing one, Thus, it is said that a surety 
is discharged by the novation of the debt; 
for he can no longer be bound for the first 
debt, far which he was surety, since it no 
longer subsists, having been extinguished 
by the novation; neither can he be bound 
for the now debt into which the first bas 
. been converted, since this new debt was 
not the debt to which he acceded. 

A novation may arise in either of two 
ways: 

(I.) As in the case of a renewal bill, where 
the person of the debtor remains the same, 
but the amount or terms are increased or 
altered: 

(2.) As in the case of an amalgamation 
4 companies, where the person of the 

ebtor is altered, but the other terms of 
the contract remain the same, the new 
company which is substituted for the old 
one taking over all the liabilities (together 
with the rights) of the latter. 

It is essential to every novatio that the 
creditor should have assented thereto. 

Justinian (in his Institutes iii. 29 (30), 
Quibus Modis Obligatio Tollitur, s. 3) enact- 
ed, that, unless the parties expressly stated 
in the writing that their intention was 
to make a novatio, the new obligation, 
although substituted for, should not put 
an end to, the old obligation, but the 
creditor should have the benefit of both 
securities. But this is not the rule of the 
English Law. 


NOVEL DISSEISIN (a new or recené dis- 
seisin, or dispossession): See title Assize or 
Nove. DIssEISIx. 


NUDUM PACTUM (a bare agreement). 
An agreement to do or pay anything on 
one side, without any consideration or com- 
pensation therefor on the other. This is 
thence called a nude or naked contract 
(nudum pactum), and when not under seal 
is totally void in law, and a man cannot be 
compelled to perform it upon the maxim, 
“ Ex nudo pacto non oritur actio.” Pacts 
performed a great part in Roman Law, and 
it was a rule of that law that a nudum 
pactum, although not sufficient (in general) 
to support an action, was always sufficient 
to furnish an exception, i. e., plea or de- 
fence. 

See title Pacts. 
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NUISANCE (from the Fr. nuire, to hurt). 
Any thing which unlawfully annoys or 
does damage to another is a nuisance. A 
nuisance is either public or private. A 
public or common nuisance is such as 
affects or interferes with the king’s subjects 
in general; a private nuisance is such as 
only affects or interferes with an individual 
in his individual capacity. A pri vate 
nuisance may be remedied by action, or in 
some instances by abatement (see that 
title); a public nuisance producing private 
damage by action, or(making the Attorney- 
General a party) by information in Chancery 
or by indictment at Common Law. 


NUL TIEL RECORD (no such record). A 
plea yore in that form of trial which is 
called trial by the record. This form of 
trial is only used in one particular instance, 
and that is where a matter of record is 
pleaded in any action, asa fine, a judg- 
ment, or the like, and the opposite party 
pleads “ nul tiel record, i.e., that there is 
no such matter of record existing; where- 
upon issue is joined, which is called an 
issue of nul tiel record, and in such cases 
the Court awards a trial by inspection and 
examination of the record. Stephen on 
Pleading, 112. 


NUN: See title. Mons. 


NUNC PEO TURO eee for then). When 
a party has omit to take some step 
which he ought to have taken, as to file 
an affidavit, or to enter up judgment, for 
instance, the Court will sometimes permit 
him to do it after the proper time has 
passed by for that purpose, and will allow 
it to have the same effect as if it had been 
regularly done; and this in the case of 
the affidavit is called filing it nune pro 
tunc ; or in the case of entering up judg- 
ment, is called entcring it nunc pro tune; 
i.e., doing it now for (or instead of) then. 
By r. 56, H. T. 1853, all judgments, 
4 interlocutory or final, shall be 
entered of record of the day of the month 
and year, Whether in term or vacation, 
when signed, and shall not have relation 
to any other day; but it shall be com- 
petent to the · Court or a judge to order a 
judgment to be entered nunc pro tunc. 

nder this rule, a judgment is frequently 
allowed to be entered nunc pro tune, 
where the signing of it has been delayed 
by the act of the Court, and usually in 
the case of the death of a party, e. g., if 
a party dies after special verdict, or after 
a special case has been stated for the 
opinion of the Court, or after a motion in 
arrest of judgment, or for a new trial, or 
after a demurrer set down for argument 
and pending the time taken for argument, 
or whilst the Court is considering of its 
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judgment. No such indulgence is given 
where the neglect to enter up judgment is 
attributable to the luches of the plaintiff 
or of those representing him, or by reason 
of any proceeding in error, or the like. 
The right to order judgment to be entered 
nunc pro tunc belongs even at Common 
Law to the Court. 


NUNCUPATIVE WILL (testamentum 
nuncupatum). A will which depends 
merely upon oral evidence, having been 
declared or dictated by the testator pre- 
vious to his death, before a sufficient 
number of witnesses, and afterwards re- 
duced to writing. All wills, however, must 
now be reduced into writing at the time 
they are made (1 Viet. c. 26, s. 1). In the 
interval between the Statute of Frauds 
(29 Car. 2,c.3) and the New Wills Act 
(1 Vict. c. 26) nuncupative wills were good 
for estates not exceeding £30 in all, where 
the will was pronounced before three wit- 
nesses and was reduced into writing within 
six days after it was made, or was proved 
within six months of the making; but 
before the Statute of Frauds they were 
valid without limit as to estute, just as 
they always were in Roman Law if made 
in the presence of seven witnesses. Just. 
ii. 10, 14. 


NUPER OBIIT (he died lately). A writ 
that lay for a co-heir who had been de- 
furced by her co-parcener of lands or tene- 
menta, of which their grandfather, father, 
brother, or other common ancestor had died 
seised in fee simple. F. N. B. 197; 
Cowel. 


NURTURE (Guardians for). Are the 
father or mother until infants attain the 
age of fourteen years; and in default of 
father or mother, the ordinary in former 
times usually assigned some discreet per- 
son to take care of the infant’s personal 
estate, and to provide for its maintenance 
and education. But this duty is now dis- 
charged by the Court of Chancery, which 
appoints a guardian for that purpose. 

See titles GUARDIANS ; INFANTS. 


O. 


OATHS. Have been very generally in 
use as a security that a witness will speak 
the truth; but in recent times, in the case 
of persons holding conscientious views of 
the impropriety of oaths, a solemn promise 
or declaration that they will speuk the 
truth, and the whole truth, has been sub- 
stituted for them (33 & 34 Vict. o. 49). 
Since the case of Omychund v. Barker 
(1 Atk, 21) it has been usual in England to 
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swear each witness according to the forms 
of his own religion, the English form 
being upon the Holy Gospels. Before an 
cath can be administered, it must be shewn 
if any doubt of the fact should exist, that 
the witness is aware of the sanctity of the 
oath, or generally that God will punish 
falsehood. Oaths have, however, been the 
subject of considerable abuse in law, par- 
ticularly the so-called Decisory Oath, which 
in the absence of other evidence to the 
contrary, was permitted to settle the ques- 
tion in dispute; also, the so-called Sup- 
pletory Oath, which was administered by 
the judge, and was allowed to have a 
similar effect. 


OBLIGATION (obligatio). An obligation 
or bond is a deed whereby a person 
obliges himself, his heirs, executors, and 
administrators, to pay a certain sum of 
money to another at an appointed day; 
and he who so obliges himself, or enters 
into such a bond, is termed the obligor, 
and the party to whom he so obliges, or 
binds himself, is termed the obligee. 

Such is the use of the term obligation 
in English Law; but the word is com- 
monly used in a much more general sense 
in jurisprudence as denoting any liability 
ine by one person to another in virtue 
either of an agreement of the parties or 
their disagreement; and an obligation is 
said to arise either ex contractu ur quasi 80, 
or ex delicto, or quasi 80. 

Again, obligations are of many varie- 
ties,— being either first perfect (i. s., ac- 
tionable, civiles) according to the laws of 
the particular country, or secondly, imper- 
fect (i.e., naturales, or moral) according to 
the same laws. And as a general rule, 
all systems of law (other than the English 
Law) allow to such latter varieties of obli- 
gation a partial legal efficacy, e.g., making 
them good by way of defence to an action 
at any rate. For the effects which the 
Roman Law, allowed them, see Brown's 
Savigny, title Naturalis Obligatio. 


OBLIGATION SOLIDAIRE. This, in 
French Law, denotes joint and several 
liability in English Law, but is applied 
also to the joint and several rights of the 
creditors parties to the obligation. 


OCCUPANCY is defined to, be the 
“taking possession of those things which 
before belonged to nobody ;” hence the 
title which a poem so acquires in things 
is called title by occupancy. Occupancy is 
frequently divided into general and special 
occupancy. General occupancy occurred 
where a person was tenant pur autre vie, 
and died during the life of the cestui que 
vie, in which case the person who first 
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entered on the land after his death might 
lawfully retain possession thereof, as long 
as the ceslui que vie lived by right of occu- 
pancy, because it belonged to nobody. 
Special occupancy occurred where an 
estate was limited to a man and his heirs, 
or the heirs of his body, during the life of 
another person, by which the heir or heirs 
of the body of such grantee might enter on 
the death of the ancestor, and hold pusses- 
sion as special occupant, having an exclu- 
sive right, by the terms of the original con- 
tract, to occupy the lands during the residue 
of the estate pranted. General occupancy, 
in the sense before described, wus abolished 
by the Statute of Frauds, and the remnant 
of the estate was made distributable among 
the creditors (if any), and the surplus 
remaining over was (after 14 Geo. 2, c. 20) 
to be distributed among the next of kin of 
the deceased grant.e. The whole law is 
now regulated by the 1 Vict. c. 26, which 
re-enacty the provisions of both the last- 
mentioned two statutes as regards occu- 
pancy. 

Occupancy, in a larger sense, has played 
a great part in international law and in 
jurisprudence. In international] law, it is 
regarded as the title to the ownership of 
newly-discovered countries, and also (under 
the particular name of hostile capture) as 
the title to the ownership of newly-con- 
querd countries. In jurisprudence, it is 
put forward, at least very commonly, as 
the foundation and origin of all property, 
whether in lands or in goods; but an o 
jection is taken to it as such in Maine’s 
Ancient Law, upon the ground that occu- 
pancy, in order to be a foundation of 
property, is an advised taking possession 
of a thing, and the notion of advisedness is 
too abstract for an early age. Probably, 
this objection re futes itself; and, after all, 
to quote the words of Savigny, property 
has had its origin in “adverse possession 
ripened by prescription.” 


ODIO ET ATIA. An old writ which 
was directed to the sheriff to inquire 
whether a man committed to prison on 
suspicion of murder was committed on just 
cause of suspicion, or only out of malice. 
And if upon an inquisition it were found 
that he was not guilty, then another writ 
was directed to the sheriff to bail him. 
Les Termes de la Ley. 


OFFENCE (delictum). Offences are 
either capital or not capital; capital 
offences are such as draw down the punish- 
ment of death on the offender, such as high 
treason, felony, &c. Offences not capital are 
those of a less important nature, and which 
are gencrally termed misdemeanors, 
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OFFICE (oficium). An office is defined 
to be the right to exercise a public or 
private employment, and to take the fees 
and emoluments belonging thereto; and it 
is considered in law a species of incorporeal 
hereditament. 

See also next title. 


OFFICE, INQUEST OF. An inquisition 
or inquest of office is an inquiry made by 
tle king's officer, his sheriff, coroner, or 
escheator, by virtue of his office (virtute 
oficii), or by writ sent to him for that 
purpose, or by commissioners specially ap- 
pointed, concerning any matter that en- 
titles the king to the possession of lands 
or tenements, goods, or chattels, &c. This 
inquiry is made by a jury formed of an in- 
definite number of persons; it used fre- 
quently to be made during the existence of 
the military tenures, but is now grown 
almost out of use. For further information 
on this subject, sce titles INQUEST; and InN- 
QUISITION OF OFFICE. 


OFFICIAL, or OFFICIAL PRINCIPAL. 
This was the name given to a judicial 
officer of high ecclesiastical authority in 
the province of Canterbury, and who was 
appointed by and under the authority of 
the archbishop. He had extraordinary 
jurisdiction in almost all ecclesiastical 
causes, and all appeals from bishops and 
their surrogates were directed to him. 
His ordinary jurisdiction extended through- 
out the whole province of Canterbury ; 
but his citation, except upon appeal, or 
by letters of request, was confined to his 
own diocese. This oftice was at one time se- 
parate from that of the Dean of the Arches’ 
Court of Canterbury; but as the two 
Courts met at the same place (formerly 
Bow Church, de Arcubus), and the Dean of 
the Arches frequently performed the duties 
of the official, in the course of time the 
became, and ever afterwards remained, 
completely united and identified. The 
Court of the Official Principal was therefore 
called the Arches Court of Canterbury, 
and was of very ancient origin, having 
subsisted before the time of Henry II. It 
was held in the hall belonging to the 
College of Civilians, or Doctors of the 
Civil Law, at Doctors’ Commons. The 
duties of the Official Principal, or Dean of 
Arches, are now discharged by the Judge 
of the Court for Ecclesiastical Causes, an 
office which is at present combined with 
that of the Judge of the High Court of 
Admiralty. 

See title Court or ARCHES. 


OFFICIO, OATH EX. An oath for- 
merly administered to persons by which 
they might be compclled to confess, accuse, 
or purge themselves of any eg matter 
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or thing by which they might be liable to 
any censure or punishment. This oath 
was made use of in the Spiritual Conrts as 
well in criminal cases of ecclesiastical 
cognizance, as in matters of civil right, 
but was abolished with the High Commis- 
sion Court by stat. 16 Car. 1, c. 11. 
See title Hien Commission Court. 


OLERON, LAWS OF. The laws made 
by Richard I., when at Oleron, relating to 
maritime affairs. Les Termes de la Ley: 
Co. Litt. 260. 


ONUS PROBANDI. This means the 
Burden of Proof. It is a general rule that 
he who asserts a fact is bound to prove it; 
and it is not ordinarily required to prove a 
negative, ei qui dicit non qui negat incum- 
bit probatio. But what is at first sight a 
negation may be in reality an affirmative 

„assertion, and in respect of it the onus pro- 
bandi would rest on the person asserting it 
(Williams v. E. I. Co., 3 East, 193), unless 
the matter was peculiarly within the know- 
ledge of the other party, e. g., killing game 
without being duly qualified (Spieres v. 
Parker, 1 T. R. 144), or selling beer without 
a licence. R. v. Harrison, Paley, Conv. 45, n. 

The onus prohandi may be shifted by 
some presumption of law, e.g., by the pre- 
sumption of innocence (Williams v. E. I. 
Co., supra); or of legitimacy (Banbury 
Peerage Case, 2 Selw. N. P. 709); or of 
value in the case of an acceptance to a 
bill (Mills v. Barber, 1 M. & W. 425); or of 
sanity (Sulton v. Sadler, 26 L. J. (C. P.) 
284); however, in numerous cases of a 
criminal nature, the Legislature has ex- 
presely enacted that the burden of proving 
authority, consent, 1 85 excuse, and the 
like, shall lie on the defendant, e.g., in the 
case of a person being found by night with 
implements of housebreaking. 24 & 25 
Vict. c. 96, s. 58. 

A test frequently, but not always, avail- 
able for determining upon whom the 
burden of 1 rests, is,—to ask which 
party would succeed if no evidence were 
given on either side, and then the onus 
probandi will rest upon the other party 
(Mills v. Barber, 1 M. & W. 427). For 
example, in an action for not executing a 
contract in a workmanlike manner, the 
onus rests on the plaintiff (Amos v. Hughes, 
1 M. & Rob. 464). Wherefore, usually, 
the party on whom the onus probandi lies, 
as developed on the record, must begin: 
and the right to begin is conversely a test 
of the party on whom the onus probandi 
rests. And yet in certain cases the right 
to begin is in the plaintiff, while the onus 
probandi lies on the defendant, or, vice 
vers, as in cases where a plaintiff seeks 
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unliquidated damages in an action for libel 
or slander, or even of covenant or assump- 
sit. Mercer v. Whall, 5 Q. B. 447. 


OPENING A COMMISSION. Entering 
upon the duties under a commission, or 
commencing to act under a commission, is 
so termed. Thus the judges of assize and 
nisi prius derive their authority to act 
under or by virtue of commissions directed 
to them for that purpose ; and, when they 
commence acting under the powers so com- 
mitted to them, they are said to open the 
commissions, and the day on which they 
so commence their proceedings is thence 
termed the commiasion day of the assizcs. 


OPENING A RULE. The act of re- 
storing or recalling a rule, which has been 
made absolute, to its conditional state, asa 
rule nisi, so as to re-admit of cause being 
shewn against the rule. Thus, when a 
rule to shew cause has been made absolute 
under a mistaken impression that no 
counsel had been instructed to shew cause 
against it, it is usual for the party at 
whose instance the rule was obtained to 
consent to have the rule opened, by which 
all the proceedings subsequent to the day 
when cause ought to have been shewn 
against it are in effect nullified, and the 
rule is then argued in the ordinary way. 


OPENING PLEADINGS. In trials at 
Nisi Prius it is the practice for the plain- 
tiff s counsel to state briefly the substance 
and effect of the pleadings in the cause, 
in order that the jury may know what are 
the issues about to tried, and this is 
termed “opening the pleadings.” 


OPTION. The archbishop has a cus- 
tomary prerogative when a bishop is con- 
secrated by him, to name a clerk or chap- 
lain of his own to be provided for by the 
bishop, in lieu of which it is now usual 
for the bishop to make over by deed to the 
archbishop, his executors, and assigns, 
the next presentation of such dignity or 
benefice in the bishop’s disposal within 
that see, as the archbishop himself shall 
re which is, therefore, called his option. 

wel. 


ORATOR. The plaintiff in a cause or 
matter in Chancery, when addressing or 
petitioning the Court, used to style himself 
“ orator,” and when a woman, “oratrix,” 
But the phrase has long gone into disuse, 
and the customary phrases are now plain- 
tiff and petitioner. 


ORDEAL. The most ancient species 
of trial was that by ordeal, which was 
distinguished by the appellation of judi- 
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ORDEAL— continued. 
cium Dei, and sometimes by vulgaris pur- 
gatio, to distinguish it from the canonical 
purgation, which was by the oath of the 
party. It was of two kinds: fire ordeal 
and water ordeal; the former being con- 
fined to persons of rank, the lutter to the 
common people. Fire ordeal was per- 
formed either by taking up in the hand a 
piece of red-hot iron of one, two, or three 
pound,’ weight, or else by walking barefoot 
and blindfold over nine red-hot plough- 
shares laid lengthwise, at unequal distances, 
and if the party escaped unhurt he was ad- 
judged innocent, if otherwise, he was con- 
demned as guilty. Water ordeal was 
performed either by plunging the bare 
arm up to the elbow in boiling water, or 
by casting the suspected person into a 
river or pond of cold water; and if in the 
former instance hia arm was unburnt, or if 
in the latter instance he floated without 
any effort to swim, it was deemed evidence 
of his innocence; if otherwise, of his 
guilt. The ordeal was abolished in the 
reign of Henry III., when the more ra- 
tional proccss of trying the guilt or inno- 
cence of an accused person by means of 
evidence laid before tho jury was substi- 
tuted for it. 
See title Jury, TRIAL BY. 


ORDERS OF THE DAY. Any member 
of the House of Commons who wishes to 
propose any question, or to “move the 
House,” as it is termed, must, in order to 
give the House due notice of his intention, 
state the form or nature of his motion on 
a previous day, and have it entered in a 
book termed the order book; aud the 
motions so entered, the House arrunges 
shall be considered on particular days, an 
such motions or matters, when the day 
arrives for their being considered, are then 
5 the orders of the day.“ May on 

arl. 


ORDINANCE OF PARLIAMENT. Sir 
Edward Coke says that an ordinance of 
Parliament is to be distinguished frum an 
Act of Parliament, inasmuch as the latter 
can be only made by the king and a three- 
fold consent of the State, whereas the 
furmer may be ordained by one or two of 
them. At the time thut the right of the 
Commons to participate in legislution was 
yet only in growth a distinction was taken, 
for the first time, in the reign of Ed- 
ward IIT. between ordinances and statutes, 
the former being experimental Acts passed 
for a time only, and, as it were, on trial, 
and which might afterwards be, and often 
were, converted into statutes, i. e., perma- 
nent Acts, or elae might be continued for 
a time, or discharged altogether. 
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ORDINARY. In the Civil Law signi- 
fies any judge who has authority to take 
cognizance of causes in his own right, and 
not by deputation. But in the Common 
Law it signifies the bishop of a diocese, 
though more frequently a commissary or 
official of the bishop or other ecclesias- 
tical judge who has judicial authority 
within his jurisdiction. 


ORDINARY OF NEWGATE. A divine 
who is appointed to attend the condemned 
criminals in that prison to prepare them 
for death, &c. 


ORIGINAL WRIT. An original writ 
was the process formerly in use for the 
commencement of nal actions. It 
was a mandatory letter from the king, 
issuing out of Chancery, sealed with the 
great seal, and directed to the sheriff of 
the county wherein the injury was com- 
mitted, or was supposed to have been com- 
mitted, requiring him to command the 
wrongdoer or accused party either to do 
justice to the plaintiff, or else to appear in 
Court and answer the accusation against 
him. This writ is now disused, the writ 
of summons being the process prescribed 
by the Uniformity of Process Act for com- 
mencing personal actions; and under the 
Judicature Act, 1873, all suits, even in the 
Court of Chancery, are to be commenced by 
such writs of summons, 


ORPHANAGE PART. That portion of 
an intestate's effects which his children 
are entitled to by the custom of London. 
This custom appears to be a remnant of 
what was once a general law all over Eng- 
land, namely, that a father should not by 
his will bequeath the entirety of his per- 
sonal estate away from his family, but 
should leave them a tbird part at least, 
called the children’s part, corresponding 
to the “ bairns’ part or legitim of Scotch 
Law, and also (although not in amount) to 
the legitima quarta of Roman Law. Just. 
ii. 18. 


OUSTED (from the Fr. ouster, to put 
out). To be romoved or put out; thus, 
ouster of the freehold signifles being put 
out of possession of the freehold; ousted 
of an estate for years, signifies being turned 
out from the occupation of the land during 
the continuance of the term. 


OUSTER LE MAIN (to remove the hand). 
When the male heir arrived at the age of 
twenty-one, or the heir female at the age of 
sixteen, they might sue out their livery of 
ouster le main; that is, the delivery of 
their lands out of their guardians’ hands, 

See also title Livery. 


OUT OF COURT. He who has no legal 
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OUT OF COURT—continue. 


status in Court is said to be “out of 


Court,” i.e., he is not before the Court. 
Thus, when the plaintiff in un action, by 
some act of omission or commission, shews 
that he is unable to maintain his action, he 
is frequently said to put himself “out of 
Court.” Sometimes a person who is out of 
Court is said to have no locus standi. 


OUTER BAR. Barristers at law are 
divided into two classes, viz. queen’s coun- 
sel, who are admitted within the bar of the 
Courts, in seats specially reserved for 
them«]ves; and junior counsel, who sit 
without the bar; and the latter are thence 
frequently termed barristers of the “ outer 
bar,” or “utter bar,” in contradistinction 
to the former class. 

See also title UTTER BARRISTERS. 


OUTLAWRY. The process of putting 
a man out of the prote tion of the law, so 
that he is incapable of bringing any action 
for redress of injuries; and it is also 
attended with a forfeiture of the party’s 
goods and chattels, a consequence which 
is in no way affected by the Forfeiture for 
Felony and Treason Abolition Act, 1870 
(33 & 84 Vict. o. 23). 


OUTSTANDING TERMS: See title 
TERM. 


OUVERTURE DES SUCCESSIONS. In 
French Law denotes the right of succes- 
sion which arises to one upon the death, 
whether natural or civil, of another. Such 
successor must not be either as yet uncon- 
ceived, or a child non viable, or one civilly 
dead ; and he must also be clear of certain 
moral delinquencies, for which see Code 
Civil, 727. Bastards have no rights of suc- 
ecssion; but in case their parent leaves 
legitimate offspring, they have one-third 
of the goods which, as a legitimate child, 
they would have received; and if the 
parent leaves no legitimate offspring, but 
ascendants or collaterals (being brothers 
or sisters), then one-half; and if the parent 
leaves neither legitimate offspring nor 
nscendants nor collaterals (being brothers 
or sisters), then three-fourths: and in case 
of a total failure of inheritable relations, 
then the whole. The widow surviving 
takes the succession where the parent 
leaves no inheritable relations or bastards, 
and failing her, the state. 


OVERT (Fr. open, cc.) Thus an overt 
act signifies an open or manifest act, such 
as can be manifestly proved. 

In charges of treason it is necessary in 
order to a conviction to substantiate either 
one overt act by at least two witnesses, or 
two overt acts of the same character by 
one witness apiece. 

See title TREASON. 
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OYER (fo hear). This word, says Dr. 
Cowel, seems tormeny to have signified 
what our word assize does now, sed guære, 


| as to oyer of deeds, and oyer and terminer. 


See the two following titles. 


OYER OF DEEDS AND RECORDS. 
Hearing of deeds and records. Thus, 
when either party in an action alleges any 
deed. he is in general obliged to make pro- 
fert of such deed; that is, to produce it in 
Court simultaneously with the pleading in 
which it is alleged. When oral pleading 
was in practice, the deed was actually pro- 
duced in Court: but afterwards profert 
consisted merely of a formal allegation that 
the party shewed the decd in Court, it 
being, in fact, retained in his own custody. 
When profert was thus made by one of the 
parties, the other, before he pleaded in 
answer, was entitled to demand oyer, that 
is, to hear it read: and this, either for the 
purpose of enabling him to ascertain tle 
genuineness of the alleged deed, or of 
founding on some part of its contents 
(not set forth by the adverse party „ some 
matter of answer. Oyer of records as of 
the same nature, being a demand to hear 
any record read which had been alleged 
in the pleading of the opposite party. By 
the Common Law Procedure Act, 1852, 
s. 55, it shall not be necessary to make 
profert of any deed or other document 
mentioned or relied on in any pleading : 
and if profert shall be made, it shall not 
entitle the opposite party to crave oyer of, 
or set out upon oyer such deed or other 
document. But this provision affects the 
form of pleading only, and not also the 
rules of evidence, or tlie modes of proving 
any deed or other document. 


OYER AND TERMINER (from the Fr. 
ouir, to hear, and terminer, to determine). 
A commission of oyer and terminer is a 
commission under the king's great seal, 
directed to certain persons, among whom 
two Common Law judges are usually 
appointed, empowering them to hear and 
determine treasons, felonies, robberics, 
murders, and criminal offences in general. 

See title Justices or OYER AND Ter- 
MINER. 


0, YES. It is said to be a corruption 
of the French oyez, i. e., hear ye; and is 
sometimes used in Courts by the public 
crier, to command attention when_a pro- 
clamation is going to be made. 


P. 


PAINE, FORT ET DURE (Fr., punish- 
ment, strong and severe). A special 
punishment for those who, being arraigned 


A NEW LAW DICTIONARY. 


PAINE, FORT ET DURE—continued. 


for felony, refused to put themselves upon 
the ordinary trial of God and the country, 
and were, therefore, considered as mute in 
the interpretation of the law. This 
punishment was vulgarly called pressing 
to death. 

See also title Mure. 


PAIRING OFF. Members of the House 
of Commons cannot vote upon any question 
unless they are themselves present when 
the 3 is put. When, therefore, a 
member wishes to absent himself from the 
House, and at the same time is anxious 
not to diminish the strength of his party by 
the loss of his vote during his absence, he 
seeks out some member of the opposite 
party who is also anxious to absent him- 
self, and by mutual agreement the two 
(or pair of) members arrange to be 
absent at the same time, the effect of 
which, of course, is, that on all questions 
which occur during their absence, a vote 
is neutralised on each side; and thus the 
relative numbers on any given division are 
precisely the same as if both members were 
present. This system is known by the 
name of “ pairs,” and members acting 
under this arrangement are thence said to 
pair off upon any question in which a 
division of the House takes place during 
their absence. 


PAIS (Fr. country). A trial per pats 
signifies a trial by the country, or, as it is 
more commonly called, by jury. An as- 
surance by matter in pats is an assurunce 
i between two or more private 
persons in pais (in the country), i. e., upon 
the very spot to be transferred. Matter 
in pais seems to signify matter of fuct, 
probably so called becuuse matters of fact 
are triable by the country, i.e., estoppels 
in pats are estoppols by conduct, as dis- 
tinguished from estoppels by deed or by 
record. 

See title Estorre.s. 


PALACES, ROYAL. The privilege of 
palace is attached to any place which is 
de facto the sovereign's residence. Hamp- 
ton Court Palace was formerly a royal 
residence, but has not been personally 
occupied by the sovereign since 10 Geo. 2. 
The state departments have fur many years 
past been used as a picture gallery, open, 
within certain hours, to the public gratui- 
tously; the other apartments are occupied 
partly by officers of the palace, partly and 
chiefly by private persons, by the permis- 
sion and at the pleasure of the Crown. 
The palace is under the control of a house- 
keeper of the Crown, who (the housekeeper) 
has apartments in the palace. A writ of 
Ji. fa. having been executed in one of the 
suites of apartments occupied by private 
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PALACES, RO TAL continued. 
persons, an information of intrusion was 
filed against the sheriffs and their officers 
in a case of Att.-Gen. v. Dakin and Others 
(L. R. 2 Ex. 290). It was held, per Curiam, 
that actual personal residence of the sove- 
reign at the time is not necessary to 
confer the privilege, if there is no intention 
to resumo residence. 


PANDECTS. The books of the Civil 
Law compiled by Justinian are so called. 
The word literally translated means a 
universal collection or compilation of pas- 
sages, and denotes the universality of the 
subjects treated of in the Corpus Juris 
Civilis ; whereas the word Digest, which 
in England is the more common of the two 
words, means a methodical arrangement, 
and denotes the method or order which is 
so perfectly observed in the arrangement 
of the same compilation. 


PANEL. The slip of parchment on 
which the sheriff returns the name of the 
jurors to serve on a jury, is so called. 

See also title IMPANEL. 


PANIER. Is an attendant or domest o, 
who waits at table and gives bread (panis), 
wine, and other necessary things to those 
who are dining. The phrase was in fumi- 
liar use amongst the Knights Templars, 
and from them has been handed down to 
the learned societies of the Inner and 
Middle Temples, who at the present day 
occupy the halls and buildings once belong- 
ing to that distinguished order, and who 
have retained a few of their customs and 
phrases. From the time of Chaucer to 
the present day, the lawyers have dined 
together in the ancient hall, as the mili- 
tary monks did before them, and the rule 
of their order requiring two and two to eat 
together, and all the fragments to be given 
in brotherly charity to the dvumestica, is 
observed to this day, and has been so from 
time immemorial. The attendants at 
table, moreover, are still called ‘paniers,’ 
as in the days of the Knights Templars.” 
Addison’s Knights Templars. 


PANNAGE, or PAWNAGE. Words 
used by our law writers to signify the 
money which the agistors of the forest 
collect for the feeding of swine within the 
forest, and sometimes it is used for the food 
itself. Les Termes dela Ley. 


PARAMOUNT (from the French par and 
monter). The supreme lord of a fee, in 
coutradistinction to the mesne lord, who 
held of some superior under certain ser- 
vices (F. N. B. 135; Cowel). The sove- 
reign is the universal lord paramount, of 
whom all lands aro held in England. 

See title FEC DAL ‘TENURES. 


204 
PARAPHERNALIA (from the Greek 


wacd, besides. aud ern, dotrer. i.e., some- 
tuing to which the wife is cntitied over an-l 
above her dower). Under the term “ para- 
phernilia” are included such apparel and 
ornaments of the wife as are suitable to her 
eon l. tion in life. ‘Thus, parls und jewels, 
usually or sometimes worn by the wife, 
although articles of mere ornament, have 
been held to fall within the term parapher- 
nal a, as in the case of Mangey v. Hunger- 
ford (2 Eq. C. Ab. 156), where the widow 
claimed and obtained her gold watch and 
several gold rings as paraphernalia, which 
had beeu given to her at the funcrals of re- 
lations. 


PARAPHERNAUX, BIENS. In French 
Law all the wife’s property which is not 
subject to the régime dotal (see that title) 
is called by this name; and of these the 
wife has the entire administration; but 
the may allow the husband to enjoy them, 
and in that case he is not lisble to account. 
Compare English Law, PiIx-MoxkT; SEPA- 
RATE ESTATE; PARAPHEUNALIA. 


PARAVAIL (from the French par and 
avayler), Tenant paravail signified the 
lowest tenant of land, being the tenant of 
a mesne lord; he was so called because he 
was suppose | to make avail or profit of ti. e 
land for another. Cowel; 2 Bl. 60. 


PARCENARY. The holding of lands 
jointly by parceners or coparceners. 
title n 


PARCENERS: See title Cor ARCENERS. 


PARDON. The Crown, in exercise of 
its prerogative of mercy, may pardon after 
conviction either of treason or of felony. 
But such pardon may not be given in anti- 
cipation of a conviction, and so as to be 
pleaded in defence to a prosecution (see 
title DANBY, IMPEACHMENT OF). The puar- 
don relates of course only to the particular 
conviction for which it is given. Reg. v. 
Harrod, 2 C. & K. 294. 


PARENT AND CHILD: See titles In- 
FANTS; SEDUCTION. 


PARK (parcus). The word commonly 
signifies an inclosure; but to constitute a 
legal park, or rather a park in the eye of 
the law, it must have been made so by the 
King's grant, or at least by immcmorial 
prescription. Les Termes de la Ley. 

See titles CASE; WARREN. 


PARLIAMENT—Iis division into two 
Iouses. The year assigned by Carte 
for this division is 17 Edward 3, and 
that is the most probable date. But 
Hallam argues for a much earlier date; 
aud he instauces 11 Edward 1 as a ycar in 
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PARLIAMENT—continued. 


which the Houses were divided: the Com- 
mons and Spiritual Peers having in that 
ver sat at Acton Burnell, while the Tem- 
poral Peers sat at Shrewsbury. It appears, 
however, that the separation in 11 Fd- 
wanl 1, was due to a special cause, that is 
to say, the temporal peers in their sitting at 
Shrewsbury were trying David Prince of 
Wales (otherwise culled Llewellyn), on a 
charge of treason; ahd upon such a trial 
the Spiritual Peers, and a fortiori the Com- 
mona, were not entitle i to be present. The 
other instances which Hallam puts forward 
might possibly be explained in like 
manner upon their special circumstances ; 
and therefore any such occasional separa- 
tions must not be suffered to impugn the 
authority of Carte, or the correctness of 
the date which he assigns. But, in fact, 
an earlier separation of Lords and Com- 
mons was not needed; for the Commons, 
even when they met under the same roof 
as the Lords always sat apart from the 
Lords in the lower end of the hall, and 
not then assuming to discharge any daties 
beyond the grant of money or supplies, 
there was no urgent reason in early times 
why they should sit in a separate house. 


PARLIAMENTARY AGENTS. Persons 
who act as solicitors in promoting anil 
carrying private bills through Parliament. 
They are usually attorneys or solicitors, 
but who do not usually confine their prac- 
tice tu this particular department. 


PARLIAMENTARY TAXES. Such 
taxes us are imposed directly by Act of 
Parliament, 1. e., by the Legislature itself, 
as distinguished from those which are im- 
posed by private individuals or bodies 
under the authority of an Act of Par- 
linment. Thus, a sewers rate, not being 
imposed directly by Act of Parliament, 
but by certain persons termed commis- 
sioners of sewers, is not a parliamentary 
tax; whereas the income tax, which is 
directly imposed, and the amount also fixed, 
by Act of Parliament, is a parliamentary 
tax. 

See title TAXATION. 


PAROL (Fr., signifying word, speech, 
&c.). This word signifies verbal, in con- 
tradiction to that which is written. Thus, 
a parol agreement signifies an agreement 
by word of mouth, in contradistinction to 
a written agreement. The pleadings in an 
action are also, in our old law French, de- 
nominated the parol, because they were 
formerly actual tied voce pleadings in 
Court, and not mere written allegations as 
at present. A remnant of this latter use 
of the word occurs in the phrase, “ the 
purol shall not demur” (as to which, see 
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PAROIL continued. 


next title). Parol evidence is also the 
phrase commonly used to denote extrinsic 
evidence, i. e., evidence outside of the 
writton document which it is used to ex- 
plain. 

See title EXTRINSIO EVIDENCE. 


PAROL DEMURRER. A plea to stop 
or stay the pleadings in an action. In 
many real actions brought by or against 
au infant under the age of twenty-one 
years, and also in actions of debt brought 
against him, as heir to any deceased an- 
cestor, either party may suggest the non-age 
of the infant, and pray that the pro- 
ceedings may be defe till his full age 
or (in our legal phrase) that the infant may 
have his age, and that “the parol may 
demur,” that is, that the pleadings may be 
stayed: and then they shall not proceed 
till his full age, unless it be apparent that 
he cannot be prejudiced thereby. This 
plea of parol demurrer was abolished by 
tue stat. 11 Geo. 4 & 1 Will. 4, c, 47, as 
to proceedings under that statute, being 
chiefly decrees for the sale of real estate to 
pay debts. But since the Trustce Act, 
1850, and Trustee Extension Act, 1852, a 
resort to the last-mentioned statute is 
seldom necessary. 


PARSON (persona), in ‘its legal 5 
tion, signifi-s the rector of a parochial 
church. He is called purson, persona, be- 
cause, by his person, the church, which is 
an invisible y, is represented. Co. 
Litt. 300 a, 8 528. 


PARSON IMPARSONEE. When aclerk 
is not only presented, but instituted and 
inducted into a rectory, he is then, and not 
before, in full and complete possession, 
and is called in law persona tmpersonata, 
or parson impersonée. Co. Litt. 300, 


PARTAGE. This is, in French Law, the 
partition of English Law, and is demand- 
able as of right. 


PARTICULAR ESTATE. A limited 
legal interest or property in lands or tene- 
ments, as distinguished from the absolute 
property or fee simple therein, is usually so 
termed; and he who holds or enjoys such 
a limited interest therein is thence some- 
times called the particular tenant. Thus, 
if A. has the absolute property or fee- 
simple in certain lands, and he demises 
them to B. for a term of seven years, or 
life, the legal interest which B. would thus 
acquire therein would be called the par- 
ticular estate with reference to A.’s estato 
in fee-simple; i. e., it would be a particle 
or portion carved or cut out of A.’s fee- 


le. 
86e also titles REMAINDER; REVERSION. 
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PARTICULARS OF DEMAND: Ses title 
BIIL or PARTICULARS. 


PARTICULARS OF OBJECTIONS: See 
title NoTicE or OBJECTIONS, 


PARTIES, or PRIVIES. “Parties ” toa 
deed or contract are those with whom the 
deed or contract is actually made or en- 
tered into. By the term privies, as applied 
to contracts, is frequently meant those 
between whom the contract is mutually 
binding, although both are not literally 
parties to such contract. Thus, in the 
case of a lease, the lessor and lessee are 
both parties and privies, the contract being 
literally made between the two, and also 
being mutually binding; but if the lessee 
assign his interest to a third party, then a 
privity arises between the assignee and 
the original lessor, although such assignee 
is not literully a party to the original 
lease. 
See also title PRIvIESs. 


PARTITION (partitio). The dividing of 
lands held by joint tenants, copurceners, 
or tenants in common, into distinct portions, 
so that they muy hold them in severalty ; 
and the instrument by which this partition 
or division is effected is called a deed of 
partition (4 Cruise, 83). A partition is 
usually effected upon bill filed in the 
Court of Chancery, after the decree on 
which the parties execute to each other 
the requisite mutual conveyances of each 
others shares (see title COxvETANOxs). 
But if the parties can agree among them- 
selves to muke a partition, there is no 
occasion to resort to the Court at all. 
Since tlie Partition Act, 1868 (31 & 32 
Vict. o. 40), the Court may in certain cases 
specified in the Act decree a sale in lieu of 
partition. 


PARTNERSHIP. This is a voluntary 
contract, whereby two or more persons 
agree to put their money and labour, or 
either, together in some lawful business, 
and to divide the profits arising from the 
business. No third party can be intro- 
duced into the partnership without the 
conseut of all; but he may be taken as a 
sub-partner of one or more of the partners 
(Ex parte Barrow, 2 Rose 255). Upon the 
death of a partner, he may not by bis will 
introduce a successor to his share (Pearce 
v. Chamberlain, 2 Ves. 33), unless the 
partnership agreement authorizes him to 
do so. Stuart v. Bute (Earl), 8 Ves. 212; 
11 Ves. 657. 

In the absence of stipulation, the shares 
of the partners, both in the capital and in 
the profits, are presumed to be equal, and 
the losses to be similarly divisible (Peacock 
v. Peacock, 16 Ves. 49); but the presump- 
tion is rebuttable (Stewart v. Forbes, 1 Mac. - 
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PABTNERSHIP—continued. 

& G. 137). A partner is not entitled to 
interest on the capital which be brings in 
(Hill v. King, 1 N. R. (L. C.) 161), but he is 
entitled to interest on advances made in 
excess of his share of capital (Ez parte 
Chippendale, 4 De G. M. & G. 86), five per 
cent, being the customary rate. Ez parte 
Bignold, 22 Beav. 167. 

The true criterion of a partnersh'p is, 
that each member of it stands in the rela- 
tion of a principal to the other members, 
who in that regard are his agents (Cox v. 
Hickman, 8 H. C. 268); consequently a 
person may share profits without being a 
partner, as well by the Common Law, as 
under the Act 28 & 29 Vict. o 86, and 
may in that manner escape all liability for 
losses. On the other hand, a person who 
is not a partner may by holding himself 
out as one, become liable for losses, 
although not entitled to share in profits 
(Ex parte Watson, 19 Ves. 461); but 
merely continuing the name of a deceased 
partner in the style, does not charge the 
executor with liability on contracts made 
since the death of his testator by the 
surviving partners. Deraynes v. Noble 
(Houlton’s Case), 1 Mer. 616. 

The liability of a partner extends to all 
acts of his co-partners reasonably within 
the scope of the partnership business, 
(Sandiland v. Marsh, 2 B. & Ald. 672) 
although beyond the agreed powers of the 
co-partners, (Hawken v. Bourne, 8 M. & W. 
710): and such liability commences with 
the de facto commencement of the partner- 
ship, notwithstanding the partnership ar- 
tieles may not be signed till afterwards 
(Battle v. Lewis, 1 Man. & G. 155), but it 
does not commence sooner as to third par- 
ties, notwithstanding by special agreement 
it commences sooner as between the co- 
partners (Vere v. Ashby, 10 B. & C. 288). 
However, no contract of one or more 

artners will bind the other or others if it 

e in a matter wholly unconnected with 
the partnership (Ex parte Agace, 2 Cox, 
312); and no partner can bind the partner- 
ship by executing a deed (Harrisen v. 
Jackson, 7 T. R. 207), unless he have been 
authorized by deed to execute it (Horsley 
v. Rush, 7 T. R. 209), or, unless the deed 
be one of release as distinguished from one 
of grant (Aspinall v. London and North- 
Western Ry. Co., 11 Hare, 325), the trans- 
action being, of course, one within the 
scope of the partnership (Ex parte Bosan- 
quet, 1 De G. 432). Also, ordinarily, one 
partner cannot bind the firm by a guarantee 
for collateral purposes (Brettel v. Williams, 
4 Ex. 623), unless the other partners are 
proved to have sanctioned it (Sandilands 
v. Marsh, 2 B. & Ald. 672); also, one 
partner's part payment of the principal or 
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interest of a debt does not save the Statute 
of Limitations, as against the other part- 
ners, M. L. A. Act, 1856 (19 & 20 Vict. 
c. 97), 8. 14, altering the former law 
(Whitcomb v. Whiting, Doug. 651); also, 
one partner cannot bind the firm by a 
submission to arbitration (Stead v. Salt, 
10 Moo. 889). Neither can a partner in a 
non-mercantile firm ordinarily draw or 
accept bills or notes, or give a receipt for 
money so a8 to bind the firm (Harman v. 
Johnson, 2 El. & Bl. 61; Dickinson v. 
Valpy, 10 B. & C. 128); and a partner in 
a mercantile firm even cannot borrow 
money for the purpose of increasing tl. e 
fixed capital of the firm. Fisher v. Tayler, 
2 Hare, 218. 

And with reference to the duration of 
the liability of partners, the liability of a 
retiring or deceased partner ceases with 
the cessation of the partnership as to- him, 
provided notice by circular letter and in 
tlie Gazette has been given (Kirwan v. 
Kirwan, 2 C. & M. 617; Newsome v. Coles, 
2 Cump. 617), but only as to contracts sub- 
sequent to the date of his interest ceasing 
(Wood v. Braddick. 1 Taunt. 104; Pinder 
v. Wilks, 5 Taunt. 612); a dormant partner 
does not require to give such notice, ex- 
cepting to the customers who knew his 
connection with the firm (Evans v. Drum- 
mond, 4 Esp. 89). And it is competent for 
the creditors (although not also for the con- 
tinuing partners, unless with the consent 
of the creditors) to accept the liubility of 
the continuing partner and to discharge the 
ceasing partner. Lyth v. Ault, 7 Ex. 669, 
overruling Lodge v. Dicas, 3 B. & Ald. 611. 

Partnerships are usually carried on 
under agreements in writing (whether 
under hand and seal or under hand only), 
but a mere parol agreement suffices, and 
may even be substituted at any time for 
the written one (England v. Curling, 8 
Beav. 129); and where a partnership is 
continued after the term specified in the 
writing, it is a partnership at will upon 
the old footing, so far as applicable (Clurk 
v. Leach, 1 De G. J. & S. 490); and the 
same is the case when a new partner is 
taken in without any fresh writing. Austen 
v. Boys, 24 Beav. 598. 

One partner cannot sue another at Law 
in respect of a partnership matter, and 
therefore can have no account there 
(Bovill v. Hammond, 6 B. & C. 149), unless 
upon a special covenant for breach thereof 
(Brown v. Tapscott, 6 M. & W. 119), or for 
a balance of account upon an implied 
promise to pay (Wray v. Milestone, 5 M. 
& W. 21). But even at Law one partner 
may sue another for a matter dehors the 
partnership (French v. Styring, 2 C. B. 
(N. S.) 357), for example, for money ad- 


A NEW LAW DICTIONARY. 


PARTNERSHIP — continued. 


vanced or work done before the partner- 
ship, although towards the formation of 
the partnership (Venning v. Leckie, 13 
East, 7). But in Equity the partner has 
the following remedies against his co- 
partner: 

I. Specific performance, — 

(a.) Of contract for partnership for a 
term of years, when there have 
been acts of part performance 
(Scott v. Rayment, L. R. 7 Eq. 
112); but not 

(b.) Of agreement for reference (Street 
v. Rigby, 6 Ves. 818. 

II. Injunction,— 

(a.) Against wilfully excluding a co- 
partner's name from the style, 
contrary to agreement (Marshall 
v. Colman, 2 Jac. & W. 266): 

(b.) Against one partner engaging in 
another business, contrary to 
agreement (Somerville v. Mac- 
kay, 16 Ves. 382) ; 

(e.) Against wilfully excluding a co- 
partner from the exercise of his 
rights as such (Dietrichsen v. 
Cabburn, 2 Ph. 59); 

(d.) Against asudden dissolution work- 
ing irreparable damage. 1 Lindl. 
Partnership, 232, 3rd ed. 

III. Decree for dissolution, including 
the taking of the accounts and the 
appointment of a receiver, with a 
view to the dissolution ; 

(a.) Where the co-partnership origi- 
nated in fraud (Rawlins v. 

- Wickham, 1 Giff. 355) ; 

(b.) Where a co-partner is guilty of 
gross misconduct in partner- 
ship matters (Smith v. Jeyes, 
4 Beav. 503); 

(c.) Where a co-partner is continually 
breaking the partnership agree- 
ment (Waters v. Taylor, 2 V. 
& B. 299); 

(d.) Where the incompatibility of 
tempers is extreme (Bazter v. 
West, 1 Dr. & Sm. 173); 

(e.) Where a co-partner whose per- 
sonal skill was indispensable 
to the partnership becomes in- 
sane. Jones v. Noy, 2 My. & 


K. 125. 
IV. Receiver, —towards dissolution. Hall 
v. Hall, 3 Mac. & G. 79. 
V. Accounts,—without dissolution ; 
(a.) . a partner has been ex- 


cluded; 
b.) Where the partner complainin 
o would be entitled to rok for 
a dissolution. Fairthorne v. 

Weston, 3 Hare, 387. 
VI. Discovery,—in aid of an action at 
law, and even of a compulsory 
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reference to arbitration (British 
E. I. Co. v. Somes, 5 W. R. 813). 

Moreover, the juriadiction in Equity is, 
in general, much more available, and also 
more advantageous than that at Law, as will 
be seen from the following instances: 

(1.) Upon the decease of a co-partner 
the creditors can only proceed 
against the survivors, but in 
Equity they may proceed 
against the estate of the de- 
ceased (Vulliamy v. Noble, 3 
Mer. 593); 

(2.) In the case of two firms having a 
common partner, neither firm 
can sue the other at Law, 
(Bosanquet v. Wray, 6 Taunt. 
597), but in Equity each may 
sue the other (Matnwaring v. 
Newman, 2 B. & P. 120); 

(3.) In the case of a co- partner pur- 
chasing a share in the partner- 
ship, he cannot at Law sue his 
co- partners to recover it, but 
in Equity he may (Wright v. 
Hunter, 5 Ves. 792); 

(4.) The lands of a co-partnership are 
at Law liable only as lands, but 
in Equity they are liable as per- 
sonal estate (Baring v. Noble, 
2 Ry. & M. 495); and 

(5.) Generally, a co-partner cannot 
obtain either specific perform- 
ance, an injunction, a decree 
for dissolution, the appoint- 
ment of a receiver, or an order 
to account at Law, although he 
may (as above is mentioned) 
have all of these in Equity. 

A partnership depending for its com- 
mencement upon the consent of the part- 
ners, depends upon the same consent for its 
continuance ; and therefore the dissolution 
of a partnership may be brought about by 
any sufficient dissent of the partners to its 
continuance,—namely, in the following 
variety of ways :— 

I, Dissolution by act of the partners 

themselves, — 

(1.) Consent of all to dissolve (Hall v. 
Hall, 12 Beav. 414); 

(2.) Dissent of one, where partnership 
is at will (Master v. Kirton, 3 
Ves, 74; Chavany v. Van 
Sommer, 3 Wood. Lect. 416, n.); 

(3.) Efflux of term of 5 
Featherstonhaugh v. Fenwick, 
17 Ves, 278. 

II. Dissolution by operation of law,— 

(1.) By conviction of a partner for 
felony ; 

(2.) By the marriage of a partner, 
being a female (Nerot v. Bur- 
nand, 4 Russ. 247); 
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(3.) By one partner’s general assign- 
ment (Heath v. Sanson, 4 B. & 
Ad. 172); 

(4.) By execution creditor of a partner 
seizing his share or part thereof 
(Fox v. Hanbury, Cowp. 445); 

(5.) By bankruptcy of a partner 
(Crawshay v. Collins, 15 Ves. 
218), the dissolution taking 
effet upon adjudication, but 
dating backwards to uct of bank- 
ruptey (Dutton v. Morrison, 17 
Ves. 193); 

(6.) By hostilities between two coun- 
tries of co-partners, where they 
are foreigners to each other 

Griswold v. Waddington, 16 
vhns. (Am.) 438); 

(7.) By death of a. partner (Gillespie 
v. Hamilton, 3 Madd. 254) ; 

III. Dissolution by decree of Court of 

Equity, for the reasons enumer- 
ated above, 

Immediitely upon a dissolution being 
mado, the power of the’ partners, either 
together or individually, to enter into any 
new cngagements ceases (Ez parte Williams, 
11 Ves. 5); nevertheless each partner may 
actively assist in the winding-up of the 
business, and therefore may give a valid 
receipt for any debt of the partnership 
received by him (Fox v. Hanbury, Cowp. 
445), und may even compound debts pro- 
vided the composition be fair and honour- 
able (Beak v. Beak, Ca. t. Finch, 190). 
And in case of a dissolution by death or 
bankruptcy, the surviving or solvent 
partners cannot insist upon taking the 
partnership effects at a valuation (Cook v. 
Collingridge, Jac. 607), but all the property 
of the firm as well real as personal must 
be sold (Crawshay v. Maule, 1 Sw. 495), 
although at the sale the partners may bid 
(Chambers v. Howell, 11 Beav. 6), having 
first obtained the leave of the Court, where 
tlie sale is by direction of the Court. 
Rowland v. Evans, 30 Beuv. 302. 

The creditors of the partnership, not 
being execution creditors, have no direct 
lien on the partnership effects, but have an 
indirect lien through the direct lien of the 
partners themselves thereon (Ex parte 
Rufin, 6 Ves. 119); consequently the 
partnership (or, as they are called, joint) 
creditors have the first cluim on the partner- 
ship (i. e., joint) property for the payment 
of their debts. the partners themselves 
having that right, in exoneration pro tem. 
or pro tanto of their respective private (i. e., 
separate) estates, and on the other hand the 
sepurate creditors of each partner have the 
first claim on the separate estate of tl:at 
partner; then, if the partnership is solvent 
and the individual partners also solvent, 
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there is an end of the rights of creditors, 
their debts being paid. But if, on the 
one hand, the partnership is insolvent, the 
joint creditors may thereafter come down 
on the respective separate estates of the 
individual partners whether living or dead; 
and if, on the other hand, any one or more 
of the individual partners are insolvent, his 
or their respective separate creditors may 
thereafter come down upon the ner- 
ship estate to the extent of his or their 
respective shares therein; and it makes no 
difference whether the estate is adminis- 
tered out of Court or in Court, und if in 
Court whether in a Court of Equity or in 
a Court of Bankruptcy (Ridgway v. Clare, 
19 Beav. 111). But although the order 
above described is the natural order of 
payment, yet any joint creditor may in the 
ubsence of a bankruptcy proceed in the 
first instance against the separate estate, 
and any separate creditor against the joint 
estate, occasioning a certain amount of 
disorder thereby, which disorder, however, 
is afterwards removed in the general seéttle- 
ment of the accounts ( Wilkinson v. Hender- 
son, 1 My. & K. 582), the principle of 
settlement being the principle of mar- 
shalling derived from the natural order of 
payment mentioned above, and the whole 
doctrine resting upon the principle of 
Equity, that every partnership debt is not 
only a joint but also a several debt (Burn 
v. Burn, 3 Ves. 573), unless it be the result 
of some arbitrary joint convention of the 
partners. Sumner v. Powell, 2 Mer. 30. 
T the Bankruptcy Act, 1869, s. 37, if any 
bankrupt is at the date of the order of 
adjudication liable in respect of distinct 
contracts as member of two or more dis- 
tinct firms, or as a sole contractor and also 
as member of a firm, the circumstance 
that such firms are in whole or part com- 
posed of the same individuals, or that the 
sole contractor is also one of the joint 
contractors, shall not prevent proof in 
respect of such contracts against the pro- 
perties respectively liable upon such con- 
tracts; and by the Rules in Bankruptcy 
made in pursuance of the Bankruptcy. Act, 
1869, G. R. 76, any separate creditor of any 
bankrupt is at liberty to prove his debt 
under any adjudication of bankruptcy made 
against such bankrupt jointly with any 
other person or persons; and under every 
such adjudication distinct accounts are to 
be kept of the joint estate and also of the 
separate estate or estates of each bankrupt, 
and the separate estate is to be applied in 
the first place in the satisfaction of the 
debts of the separate creditors; and in case 
there is an overplus of the separate estate, 
such overplus is to be carried to the 
account of the joint estate. And in case 
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there is an overplus of the joint estate, 
such overplus is to be carried to the ac- 
counts of the separate estates of cach bank- 
rupt in proportion to the right and interest 
of each bankrupt in the joint estate. So 
that the principles of the Common Law as 
evolved from the decisions have been fol- 
lowed simpliciter in the provisions of the 
Bankruptcy Act, 1869. 

But where a retiring partner, upon the 
dissolution of a partnership, assigns all his 
interest in the partnership property to the 
remaining partner, and the aesignment is 
bond fide, that assignment converts the 
joint property of the partnership into the 
separate property of the remaining partner, 
so as that so much of the then partnership 
property as remains in specie upon the 
subsequent bankruptcy of the surviving 
partner vests in the trustee in bankruptcy 
of the latter as his separate estate, and is 
liable accordingly (Ez parte Ruffin, 6 Ves. 
119). But the assignment must be com- 
plete (Ex parte Williams, 11 Ves. 3), for if 
anything remains still to be done to render 
it complete, the conversion of joint into 
separate property does not take effect (Ex 
parte Wheeler, Buck. 25); moreover, the 
property must not be suffered to remain in 
the order and disposition of the old partner- 
ship (Ex parte Burton, 1 Glyn & J. 207). 
The effect of tlie conversion is of course to 
give the separate creditors a prior cluim 
upon the property (Ex parte Freeman, 
Buck. 473); it does not deprive the joint 
creditors of their right to be paid somehow 
(Ez parte Peake, 1 Madd. 358). More- 
over, the assignment requiring to be bond 
fide, the insolvency of the partners, either 
collectively or individually, at the date of 
the assignment would rendcr it fraudulent 
(Ez parte Mayen, In re Edwards, Woods. & 
Greenwood, 34 L. J. (Bkcy.) 25), unless the 
bona fides of it is otherwise proved. Ez 
parte Peake, In re Lightoller, 1 Madd, 316, 


PARTY AND PARTY, BETWEEN. This 
phrase signifies between the contending 
parties in an action, i. e., the plaintiff and 
defendant, as distinguished from the at- 
torney and his client. Theso phrases are 
commonly used in connection with the 
subject of costs; and in order to give a 
precise idea of their scope and meaning, it 
will be necessary to consider briefly the 
nature of costs. Sueh of these charges and 
expenses as are necessarily incurred in the 
prosecuting and defending the action, and 
which arise as it were out of the p ings 
themselves, are denominated costs in the 
cause, the payment of which usually de- 
volves upon the defeated or unsuccessful 
party. In addition to these, there are 
others which, though not arising directly 
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out of the proceedings themselves, are 
usually paid by each party to his own 
attorney, whatever may hive been the 
result of tlie cause, an:] these are com- 
monly called costs as between attorney und 
client, as distinguished from the costs in 
the cause, or, as the latter are sometimes 
called, costs as between party and party. 

The scale upon which costs as between 
solicitor and client are calculated is more 
liberal than that upon which costs as 
between party and party are calculated; 
and the Court in a proper case will direct 
all the costs of a proceeding to be paid out 
of the estate as between solicitor and client, 
but snore often the direction for payment is 
as between party and party only. See 
Morgan and Dates on Costs. 


PARTY-WALL. Is a partition wall; 
i. s., a wall dividing two messuages. Pccu- 
liar provisions exist under statute regard- 
ing party walls within the metropolis. 
See title MerrgoroLIiTAN Builixds and 
statutes there cited. 


PASS, TO. To go, to be transferred, to be 
conveyed, e.g, by a conveyance of a house 
do the fixtures pass? i. e., do they go, or 
are they conveyed as part and parcel 
of the house? Again, does the fee pass 
under the word estate? f.e., does the 
fee simple in land become transferred or 
pass away under the term “ estate?” 


PASSING ACCOUNTS. When an au- 
ditor appointed to examine into any ac- 
counts certifies to their correctness, he is 
said to“ pass” them: 1. e., they pass through 
the examination without being detained or 
sent back for inaccuracy or imperfection. 


PASSING RECORD. When tho pro- 
ceedings are entered apo the nisi prius 
record, it used to be taken to the master’s 
office and there examined by the proper 
officer, who tlien signed it; and the record 
was then said to be passed.” But by the 
C. L. P. Act, 1852, s. 102, the record of 
nisi prius shall not be sealed or passed, 
but may be dclivered to the proper officer 
of the Court in which the cause is to be 
tried, to be by him entered as at present 
and remain until disposed of. 

See title ENTRY FOR TRIAL. 


PATENT AMBIGUITY. This is an 
ambiguity which arises upon the words of 
the will, deed, or other instrument, as 
looked at in themselves, and before they 
are attempted to be applied to the object 
or to the subject which they describe. 
The term is opposed to the phrase Latent 
Ambiguity (which title see). The rule of 
law is, that oxtrinsic or parol evidence, 
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although admissible in all cases to remove 
a latent ambiguity, is admissible in no 
case to remove a patent one. 

See title Exrginsic EVIDENCE. 


PATENTS. In con-equence of the 
abuse of the prerogative in granting mo- 
nopolies (sce thut title), the statute 21 Jac. 
1, e. 3, was passed, which, after declaring 
that the letters patent thereto!ore granted 
were contrary to the laws of this realm, 
and therefore utterly void and of none 
effect, went on to provide and enact that 
any declaraton in the Act before men- 
tioned should not extend to any letters 
patent for the term of one and ticenty years 
or under theretofore made, or thereafter to 
be made, of the sole working or making of 
any manner of new manufacture within 
this rcalm to the first and true inventor or 
inventors of such manufactures, which 
others at the time of tlie granting of such 
letters patent did not use, so they be not 
contrary to the law nor mischievous to the 
state by raising of the prices of commo- 
dities at home, or hurt of trade, or gener- 
ally inconvenient. Upon this stutute the 
whole patent law is to the present day 
substantially founded ; Lut it is competent 
upon petition to the Crown to obtain an 
extension of this patent right after the ex- 
pitation of the fourteen years allowed by 
the statute of James for such further 
period as the Privy Council shall think is 
fit or proper for the due remuneration of 
the inventor. This extension is permitted 
under the statutes 5 & 6 Will. 4, c. 83, and 
the Patent Law Amendment Act, 1852 
(15 & 16 Vict. c. 83). 

See also titles NOTICE or OBJECTIONS ; 
and SPECIFICATION. 


PATRON (patronus). He who has the 
right, title, power, or pore of present- 
ing to an ecclesiastical benefice. 

See title ADVOWSON. 


PAUPERIS FORMA: See title Forni 
PauPEnIB. 


PAWNBROKERS. Are a species of 
paid bailees, and their liabilities in respect 
of negligence are determined accordingly 
(see title NeaiicENoe). If left to the 
Common Law, the rights of pawnbrokers 
would be the rights of ordinary pawnees 
or pledgees (see title PLEDGE); but owing 
to certain abuses to which the trade of 

awnbroking is exposed, the Legislature 
bas thought fit to control it by statutory 
provision. The Acts upon the subject in 
force until recently were the 39 & 40 
Geo. 3, c. 99, and 23 & 24 Vict. e. 21; but 
both these statutes, together with many 
minor ones, have beon repealed, and the 
whole law of pawnbrokers consolidated 
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and amended by the Pawnbrokers Act, 
1872 (35 & 36 Vict. e. 93). That Act 
divides loans into two classes :— 

(1.) Loans above 10s. and not above 
40s., on which class of loans a charge of 
one penny is allowed for the ticket, and 
one halfpenny per two shillings per calen- 
dar month by way of profit, all fractions of 
two shillings or calendar months (unless 
under a fortnight) being chargeable at the 
same rate; and l 

(2.) Loans above 40s. and not above 
£10, on which class of loans a charge of 
one penny is allowed for the ticket, and 
one halfpenny per half-crown per calen 
month by way of profit, all fractions of 
half-crowns or calendar months being 
chargeable at the same rate. 

The statute (s. 16) directs that every 
pledge shall be redeemable within twelve 
months from tl:e day of pawning, exclusive 
of that day, with seven days of grace. 
And by s. 17, a pledge pawned for 10s. 
or under, if not redeemed within that 
time becomes the absolute property of the 
pawnbroker; but by s. 18, a pledge for 
above 10s. continues redeemable beyond 
that time until the actual sale thereof. 
The sale shall be only by public auction 
(s. 19), and the pawnbroker is to account 
fur the surplus (if any), allowing for costs 
of sale and any set-off. The Act does not 
prohibit special contracts between the 
pawnbroker and his customer (s. 24). 
Upon production of the ticket and pay- 
ment of all sums owing on the pledge 
within the period for redemption, the 
pawnbroker is bound to deliver up the 
same; and by s. 27, he is made liable for 
all damage or destruction occasioned by 
fire. Section 29 makes provisions for cases 
in which the ticket has been lost. 

By the Common Law (Morley v. Atten- 
borough, 3 Ex. 500), a pawnbroker could 
not retain gocds illegally pawned, e. g., 
stolen goods, nor could the purchaser from 
him retain same, as against the true owner ; 
but under s. 30 of the Act of 1872, upon 
conviction of the thief, the Court may (in 
its discretion) either allow the pawnbroker 
to retain the goods as a security for the 
money advanced or order the restitution 
thereof to the true owner. 


PAYMENT. This is the normal mode 
of discharging any obligution. In the 
case of several distinct debts owing between 
tlie same creditor and debtor, if the debtor. 
makes a general payment, the doctrine of 
the APPROPRIATION OF PAYMENTS is called 
into activity (see that title). 


PAYMENT OF MONEY INTO COURT. 
When tbe defendant, in an action brought 
for a given sum, admits either the whole 
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PAYMENT OF MONEY INTO COURT— 
continued, 

or a part of the plaintiff's claim, he often, 
with the view of preventing the plaintiff 
from further maintaining his action, pleads 
what is termed a “ plea of 8 into 
Court,” by which he alleges that he brings 
a sum of money into Court ready to be 
paid to the plaintiff if he will accept the 
same, and that the plaintiff has uo claim 
to a larger amount; and this plea is ac- 
companied by an actual payment of the 
specified sum into the hands of the proper 
officer of the Court, where the plaintiff, or 
usually his attorney, may, upon applica- 
tion, obtain it. Should the plaintiff, after 
this, proceed with the action, he does so at 
the peril of being defeated, and having 
the costs to pay, unless he should, upon 
tho trial, prove that a further sum still re- 
mains due to him from the defendant. By 
the C. L. P. Act, 1852 (15 & 16 Vict. c. 76), 
s. 70, in extension of a similar provision con- 
tained in the 3 & 4 Will. 4, c. 42, s. 21, it 
is lawful for the defendant in all actions 
8 actions for assault and battery, 
alse imprisonment, libel, slander, malicious 
arrest or prosecution [criminal conversa- 
tion], or debauching of the plaintiff’s 
daughter or servant), and, by leave of the 
Court or a judge, upon such terms as to the 
latter 8 seem fit, for one or more of 
several defendants, to pay into Court a 
sum of money by way of compensation or 
amends. Such payment into Court admits 
the plaintiff's ground of action, and the 
plaintiff is entitled to have the money in 
any event; but, semble, the Court may con- 
trol or direct the application of the money. 
Carr v. Royal Exchange Insurance Com- 
pany, 34 L. J. (Q. B.) 31. 


PEACE, ARTICLES OF THE. Where a 
person says that his life is endangered 
through the hostility of some one, lie may 
exhibit articles of the peace (being a formal 
statement of tbe danger) to the Court or a 
magistrate, who will thereupon require the 

arty informed against to give security to 

eep the e. But the Court must 
satisfy itself that there is on the face of 
the articles a reasonable ground of fear. 
The articles are put in upon oath, and the 
defendant cannot controvert the allegations 
contained therein, even by affidavit. Rez 
v. Doherty, 13 East, 171. 


PEACE OF GOD AND THE CHURCH. 
Anciently meant to signify that rest and 
cessation which the king's subjects had 
from trouble and suit of law between the 


terms. Cowel. 


PECULIAR. This was the phrase used 
to designate a particular parish or church 
that had jurisdiction within itself for 
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granting probates of wills, &., exempt 
from the Ordinary or Bishop's Courts. 
The Court of Peculiars was a Court an- 
nexed to the Court of Arches, and had 
jurisdiction over all those parishes dis- 
persed through the province of Canterbury, 
in the midst of other dioceses, which were 
exempt from the ordinary jurisdiction and 
subject to the metropolitan only, in which 
Court all ecclesiastical causes arising 
within these peculiar or exempt jurisdic- 
tions were originally cognizable. Les 
Termes de la Ley. 


PECUNIARY CAUSES. These were 
causes arising either from the withholding 
ecclesiastical dues, or the doing or neglect- 
ing some act relating to the church whereby 
some damage accrued to the plaintiff; 
towards obtaining satisfaction fur which 
he was permitted to institute a suit in tho 
Spiritual Court. Such, for instance, wero 
the subtraction and withholding of tithes 
from the parson or vicar; the non-payment 
of ecclesiastical dues to the clergy, as pen- 
sions, mortuaries, compositions, and the like. 


PEERS. Those who are impanelled in 
an inquest upon any man for the convict- 
ing or clearing him of any offence for 
which he is called in question. The jury 
was so called from the Latin pares, i. e., 
equals, because it is the custom of this 
country to try every man by his equals, 
that is to say, by his peers (judicio parium 
suorum). The word “ peer” seems also not 
merely to have signified one of the same 
rank; but it was also used to signify the 
vassals or tenants of the same lord, who 
attended him in his Courts and adjudicated 
upon matters arising out of their lord’s 
fees, and were thence called rs of fees 
(Cowel ; Les Termes de la Ley). Whence 
also apparently the king’s barons, who sit 
in the House of Lords, are called his peers, 
being (or having at any rate been) to some 
extent and for some purposes the equals of 
the sovereign. 

See also titles Barony; and Lorps, 
HovseE oF; and next title. 


PEERS, QUALITY OF SPIRITUAL. 
For the general nature of Barony, in the 
case of the Temporal Peers or Lay Lords, 
as they may be called, see title Barony. 
With reference to the Spiritual Peers, or 
Bishops, as they now are, their title of 
peerage seems to rest upon the following 
bases or basis :— 

In early times the title of the prelates 
to sit in the House of Peers was cumula- 
tive, resting on one or more of the follow- 
ing grounds :— 

(1.) Their learning, l 

(2.) The custom of Western Europe (in- 
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PEERS, QUALITY OF SPIRITUAL — 
continued. 
clusive of England) to admit the 
clergy to their supreme councils; 
and 
(3.) The tenure of lands by barony. 
Probably, however, the third of these 
three grounds was the chiefest, as the 
absence of it is in some instances (eg. 
that of the Prior of St. James, at North- 
ampton, in 12 Edw. 2, and that of the 
Abbot of Leicester in 25 Edw. 3) made a 
ground of exemption to the prelate from 
attendance in Parliament; it is certain, 
however, that the third ground was not a 
sine quad non in the Spiritual Peerage, as 
many spiritual peers were in the House 
upon the grounds of their learning and of 
the custom of Burope alone, or upon one of 
such grounds; and that, or those, are the 
present titles of the spiritual peers to ait 
in the House of Lords. 
To all intents and purposes the spiritual 
rs were (with one exception) upon a 
level with the temporal peers for the time 
being. but they must necessarily have been 
(in most if not all cases) life peers only. 
The one exception to this general equality 
consisted in the following peculiarity, 
namely, the spiritual had not (nor have 
they) the right of being present during 
the trial or (at any rate) upon the judg- 
ment (whether of condemnation or of 
acquittal) of a temporal peer, or of being 
themselves tried (like a temporal peer) by 
their peers. This point of inferiority, 
however, has never been assented to by 
the spiritual peers themselves; e.g., in 
25 Edw. 3, upon the trial of a certain 
temporal peer, the spiritual peers, upon 
retiring, remonstrated that they had full 
right to remain; and again, e.g., in 1357, 
the Bishop of Ely claimed to be tried b 
the Lords, but that claim was disallowed, 
and he went before a jury; and the same 
was the case with Bishop Fisher in the 
reign of Henry VIII., which latter case 
settled the law. 


PENAL BILL. An instrument formerly 
in use by which a party bound himself to 

y a certain sum or sums of money, or to 
40 certain acts, or in default thereof to pay 
a certain specified sum by way of penalty, 
thence termed a penal sum. These in- 
struments have been superseded by bonds 
in a penal sum, with conditions. 


PENAL STATUTES. Statutes imposing 
certain penalties on tho commission of 
certain offences; and actions brought for 
the recovery of such penalties are denomi- 
nated penal actions. Inasmuch as a penal 
statute is, to tlie extent of the penalty, a 
money-bill, the Commons claim the ex- 
Iusive right as to all such enactments, 
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PENAL STATUTES—continued. 


the Lords and Crown having merely an 
assenting vote. 
See title Monxry-Br.s. 


PENALTY OF A BOND. The sum of 
money which the obligor of a bond under- 
takes to pay by way of penalty, in the 
event of his omitting to perform or carry 
out the terms imposed upon him by the 
conditions of the bond. The distinction 
between a penalty and a sum payable as 
liquidated damages is, this, that the penal 
sum is generally or always double the 
amount of the debt secured by the bond, 
whereas liquidated or ascertained damages, 
as the name indicates, are intended to 
denote, and usually denote, the exact 
amount of the debt. The Courts of Law 
and also of Equity relieve against penal- 
ties upon payment of the principal debt, 
and interest, an! costs: nor will this right 
to relief be excluded by the parties merely 
designating that as liquidated damages 
which is in reality a penalty (Kemble v. 
Farren, 6 Bing. 141), unless where tho 
dumages are altogether unascertainable, 
otherwise than by the amount fixed by the 
instrument. Atkyns v. Kinnter, 1 Ex. 659. 


PENDENTE LITE. Pending the suit, 
whilst the suit is pending. 
See also title Lis PENDENS. 


PENSION (pensio). That which in the 
Inner and the Middle Temple is called a 
parliament, and in Lincoln’s Inn a council, 
is in Gray’s Inn termed a pension; that 
is, an assembly of the members of the 
society to consult of their affairs. Certain 
annual payments of each member of the 
Inns of Court are also so termed. There 
is also a writ called a pension writ, which 
seems to be a sort of peremptory order 
aguinst those members of the society who 
are in arrear with their pensions and other 
dues. Cowel. 

See also titles Crvm List; PENSION 
List. 


PENSION LIST. This is the list of 
per sons receiving pensions from the royal 

unty. As to the limits of such bounty, 
see title CIVIL List. 


PEPPERCORN RENT. Where only a 
nominal rent is wished to be reserved, the 
reservation is frequently confined to one 


peppercorn.” 


PER AUTER VIE. For or during the 
life of another, for such a period as another 
person shall live. 

See title Pur AUTRE Vix. 


PER CUI ET POST,— Writ of Entry. 
See title Entry, Warr or. 
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PER OURIAM (By the Court), A 
figurative phrase cammonly used in the 
reports, and meaning that the presiding 
Julgo or judges spoke to this or that 
effect. 


PER, IN THE: Ses title ENTRY, WRIT or. 


PER MY ET PER TOUT (by the half 
and by all). This phrase is applied to 
joint tenants who are said to be seised per 
my et per tout; that is, by the half or 
moiety and by all; that is, they each have 
the entire possession as well of every parcel 
or piece of the land as of the whole con- 
sidered in the aggregate. For one of them 
has not a seisin of one-half or moiety, 
and the other of the other half or moiety; 
nor can one be exclusively seised of one 
acre and his companion of another, but 
each has an undivided half or moiety of 
the whole, and not the whole of an undi- 
vided moiety. 


PERAMBULATIONE FACIENDA. A 
writ which lies where two lordships lie 
near each other, and some encroachments 
are supposed to have been made, by which 
writ the parties consent to have their 
bounds severally known. It is directed to 
the sheriff, commanding him to make 
ambulation and to set down their cer 
limits. F. N. B. 138. 


PER TOTAM CURIAM is a similar ex- 
pression, meaning that the whole Court, 
i. e., all the presiding judges, were unani- 
mous in the judgment, dictum, or expres- 
sion of opinion; eg., “and it was re- 
solved per totam Curiam that it could not 
be attached.“ 


PEREMPTORY. In Law this word 
signifies absolute, final, determinate, &0. 
The ‘meaning of the word in its different 
applications may be collected from perusing 
the following titles :— 


PEREMPTORY CHALLENGE. Is a 
privilege allowed to a prisoner in criminal 
cases, or at least in capital ones, in favorem 
vite, to challenge a certain number of 
jurors, without shewing any cause for so 
doing. 

See title CHALLENGE. 


PEREMPTORY MANDAMUS. When 
a mandamus has issued commanding a 
party either to do a certain thing or to 
signify some reason to the contrary, and 
the party to whom such writ is directed 
returns or signifies an insufficient reason, 
then there issues in the second place another 
mandamus, termed a peremptory manda- 
mus, commanding the party to do the 
thing absolutely, and to which no other 
return will be admitted but a certificate of 


273 


PEREMPTORY MANDAMUS—contd. 
perfect obedience and due execution of the 


writs. 
See also title MANDAMUS. 


PEREMPTORY PAPER. A list of the 
causes which are enlarged at the request 
of the parties, or which stand over from 
press of business in Court, 


PEREMPTORY PLEAS, Pleas in bar 
are so termed in vontradistinction to that 
class of pleas called dilatory pleas. The 
former, viz., peremptory pleas, are usuall 
pleaded to the merits of the action wit 
the view of raising a material issue 
between the parties; whilst the latter 
class, viz., dilatory pleas, are generally 
pleaded with the view of retarding the 
plaintiff's proceedings, and not for the 
purpose of raising an issue upon which the 
parties may go to trial and settle the 
point in dispute. Peremptory pleas are 
also called pleas in bar, while dilatory 
pleas are said to be tn abatement only. 

See title ABATEMENT, PLEAS IN. 


PEREMPTORY RULE TO DECLARE. 
When the plaintiff in an action was not 
ready to declare within the time limited, 
and the defendant wished to compel the 
plaintiff to declare, he procured what was 
termed a peremptory rule to declare, 
which was in the nature of an order from 
the Court, compelling the plaintiff to 
declare peremptorily under pain of judg- 
ment of non pros. being signed against him. 
But by the C. L. P. Act, 1852, 8. 53, rules 
to declare, or declare peremptorily, shall 
not be necessary, but instead thereof a 
notice shall be given requiring the oppo- 
site party to declare, otlierwise judgment. 
If the plaintiff is not prepared to declare 
within the four days, he may obtain from 
the judge an extension of time upon 
sufficient grounds. 


PEREMPTORY WRIT. This was an 
original writ called a si te fecerit securum, 
from the words of the writ; which directed 
the sheriff to cause the defendant to appear 
in Court without any option given him, 
provided the plaintiff gave the sheriff 
security effectually to prosecute his claim ; 
this writ was in use where nothing was 
specifically demanded, but only a tatisfac- 
tion in general; as in the case of writs of 
trespass on the cuse, wherein no debt or 
other specific thing is sued for, but only 
damages to be assessed by a jury. 1 Arch. 
Pract. 205. 


PERFECTING BAIL. Certuin qualifica- 
tions of a property character being required 
of persons who tender themselves as bail, 
when such persons have justified, i esta- 
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PERYECTING BAIL—continued. 
blished their sufficiency by satisfying the 
Court that they possess the requisite quali- 
fications, a rule of Court is made for their 
allowance, and the bail is then said to be 
perfected, i. e., the process of giving bail 
is finished or completed. 

See also titles Bait; Jrsrirrixd BAIL. 


PERFORMANCE. This, like payment, 
is the normal and natural mole of dis- 
charging an obligation. In Equity A ages 
it has acquired a somewhat extended and 
peculiar development. Thus, when a person 
covenants to do un act, and without making 
any express reference to the covenant, he 
does an act which may either wholly or 
partially be taken as or towards a perform- 
ance of the cuvenant, Equity imputes to 
him the intention, i. e., implies an intention, 
on his to perform the covenant. Cases 
of performance in Equity fall under two 
divisions, viz. :— 

(1.) Covenants to purchase and settle 
lands, and lands are, in fact, pur- 
chased, but no settlement thereof 
is mado (Willcocks v. Willcocks, 
2 Vern. 558); and 

(2.) Covenants to leave personal pro- 
perty, and the covenantee in fact 
receives property left by reason 
of the covenantor's intestacy. 
Blandy v. Widmore, 1 P. Wms. 


323. - 

Tho rules applicable to both these groups 
of cases are the same, viz. :— 

(1.) When the lands purchased or per- 
sonal property left by intestacy are of less 
value than the intention of the covenant, 
they go in part towards a performance of 
the covenant (Lechmere v. Carlisle (Earl), 
8 P. Wms. 211); and 

(2.) The omission of immaterial requi- 
sites to the due performance of the cove- 
nant will count for nothing, oy the omis- 
sion or neglect to obtain the trustee's 
consent to the purchase, or even to pur- 
chase the lands through the trustees as 
agents (Sowden v. Sowden, 1 Bro. C. C. 
582); but 

(3.) Thero is no performance in these 
cases if the covenant is broken in the life- 
time of the covenantor. Oliver v. Brickland, 
3 Atk. 420. 

See also title SATISFACTION. 


PERJURY is defined by Coke to be a 
crime committed when a lawful oath is 
administered in come judicial proceeding 
to a person who swears wilfully, absolutely, 
and falsely in a matter material to the 
issue or point in question. And under 
vurious modern statutes offences against 
veracity of the like sort, although not on 
oath, are rendered indictable and punish- 
able as perjury, e.g., in the case of tlie 
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PERJURY —coniinued. 


declarations substituted for oaths. The 
Common Law penalty for perjury was fine 
and imprisonm nt at the discretion of the 
Court; the statute law penalty is under 
2 Geo. 2, c. 25, s. 2, transportation or im- 
prisonment with hurd labour in the house 
of correction, for any term not exceedinz 
seven years; and now penal servitude is, 
under 20 & 21 Vict. c. 3,and 27 & 28 Vict. 
c. 47, substituted for transportation. Two 
witnesses are required to ensure a convic- 


tion for perjury. 


PERNANCY. Pernancy signifies taking, 
receiving, enjoying, &c. Thus the per- 
nancy of the profits of an estate means the 
receipt or enjoyment of the profits, e g., 
“estates in possession are those where the 
tenant is entitled to the actual pernancy 
of the profits (2 Cruise, tit. Remainder,” 
8. 1); and he who is so in the receipt of 
the profits is termed the pernor of the 
profite. 


PERPETUATING TESTIMONY OF 
WITNESSES. When a party in a suit in 
equity is desirous of preserving the evi- 
dence of witnesses concerning a matter 
which cannot be immediately investigated 
in a Court of Law, or when he is likely to 
be deprived of the evidence of material 
witnesses by their death or departure from 
the realm, it is usual to file a bill in equity 
to abe hari and preserve the testimony 
of such witnesses; and the Court then 
usually empowers certain persons to exa- 
mine such witnesses, and to take their de- 
positions. The evidence so taken is then 
available on any future trial, if the witness 
or witnesses should in the meantime have 
died, but not otherwise. 


PERPETUITY. Various attempts have 
from time to time been made to keep land 
in a certain line or family in perpetuity, 
but the law disliking a perpetuity has frus- 
trated every such attempt. The most 
noteworthy attempts have been the fullow- 


ing :— 

(1.) Restraints imposed upon tenants in 
tail to prevent them from suffer- 
ing ® common recovery or a fine, 
—an attempt which was frustrated 
in Mildmay’s Case (6 Rep. 40); 

(2.) Successive life estates, with & pro- 
viso for the creation of an ever- 
fresh succession of them,—an 
attempt which was frustrated in 
Marlborough (Duke) v. Godolphin 
(1 Eden, 404); and 

(3.) The creation of executory interests 
under the Statutes of Uses and of 
Wills (27 Hen. 8, c. 10, and 32 
Hen. 8, c. 5),—an attempt which 


was frustrated in Cadell v. Palmer 
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PERPETUITY continued. 


(1 Cl. & F. 372). which case also 
established the Rule of Perpetui- 
ties in its present form, and which 
is in these words, — 

Rule of Per petuities or of Remoteness.— 
An executory interest cannot be created 
so as to take effect unless within a life or 
lives in being, twenty-one years afterwards, 
and (but only where gestation actually 
exists (Cadell v. Palmer, supra) ) the period 
of gestation ; or (where no life or number 
of lives is mentioned) within twenty-one 
years alone and (but only where gestation 
actually exists) the period of gestation 
(Palmer v. Holford, 4 Russ. 403). More- 
over, all interests subsequent to and de- 
pending upon an executory interest which 
exceeds the limits of the rule are also void, 
notwithstanding in themselves they may 
be within the limits of the rule. Palmer 
v. Holford, supra; Robinson v. Hardcastle, 
2 Bro. C. C. 22. 

The rule is applicable to personal as 
well as to real estate. 

In the application of the rule possible 
and not actual events are to be considered ; 
so that if the executory interest which is 
given might by possibility exceed the limits 
of the rule, in other words would not neces- 
sarily tako effect as a vested interest (if at 
all) within these limits, and whether as to 
all or as to one even of the beneficiaries, 
the interest is void. And not only must 
the interest vest, but the respective vested 
interests of the respective takers (where 
they are more than one) must also be 
ascertainable,” within the limits of the rule, 
otherwise the gift is void (Curtis v. Lukin, 
5 Beav. 147); but it is not necessary that 
the interest having vested should also be 
in possession (Murray v. Addenbroke, 4 
Russ. 407), the possession, if arbitrarily 
postponed beyond the vesting, being simply 
accelerated and brought up to the period 
of vesting. 

The following are the chief examples of 
interests attempted to be created, but void 
as being against the rule,— 

(1.) An executory interest to arise after 
an indefinite failure of issue, unless the 
prior interest can be construed as an estate 
tail by implication from the words de- 
scribing the failure of issue, in which 
latter case the executory interest over would 
be good (Doe d. Ellis v. Ellis, 9 East, 
383); Grumble v. Jones, Willes, 166, n.), 
the reason for the validity of the excep- 
tion being that the gift over may be de- 
feated by the estate tail being barred at 
any time before the event occurs on which 
the executory interest is to spring into being. 


* Mogg v. Hogg, 1 Mer. 654, cannot be considered 
law. 
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PERPETUITY—continued. 


Nicolls v. Sheffield, 2 Bro. O. C. 215 ; Morse 
v. Lord Ormonde, 5 Madd. 99. 

(2.) An executory bequest, after a life 
estate in A. to the children of A. attaining 
any age which exceeds twenty-one years 
(Leake v. Robinson, 2 Mer. 363); and in 
such a case the whole bequest over is void, 
although some of the children may have 
attained the prescribed age within twenty- 
one years from the death of A., unless 
indeed the individual shares of the re- 
spective children can be ascertained within 
the limits of the rule of perpetuities, in 
which latter case the gift over would bo 
valid as to those children who are within 
the rule and void only as to the others. 
Storrs v. Benbow, 2 My. & K. 46. 

(3.) A devise to a child (not in esse) of 
A. who is in esse upon that child attaining 
some qualificution which is not necessarily 
attainable within the limits of the rule, 
e.g., succeeding to a barony (Tollemache v. 
Earl of Coventry, 2 Cl. & F. 611), or 
being in holy orders. Procter v. Bishop of 
Bath and Wells, 2 H. Bl. 858. 

(4.) A gift of leaseholds to trustees 
upon trusts corresponding with lands in 
strict settlement, and expressed as not to 
vest in any tenant in tail in possession till 
he shall attain the age of twenty-ono 
years (Ibbetson v. Ibbetson, 5 My. & Cr. 26; 
Lord Dungannon v. Smith, 12 Cl. & F. 
546); but it is otherwise if the gift is ex- 
pressed not to vest in any tenant in tail b 


purchase under the scttlement till suc 


tenant attain the age of twenty-one years, 
and this latter is the common limitation. 

(5.) The literal exercise of powers of 
pe okra aie (not being general) in favour 
of objects who if inserted (as they must 
be considered as being) in the instrument 
(whether deed or will) creating the power, 
would take interests beyond the limits of 
the rule, as calculated from the date of the 
operation of the creating instrument (De- 
vonshire (Duke) v. Lord G. Cavendish, 
4 T. R. 741); nevertheless such a power is 
not void in its creation, and the donee of it 
may, by using discretion, exercise it in a 
valid manner. Attenborough v. Attenborough, 
1 K. & J. 296. 

(6.) The creation of powors of sale or 
management of estates exercisable gene- 
rally during the minorities of persons 
entitled to the settled estates (Ferrand v. 
Wilson, 4 Hare, 373), such persons not 
being expressed to be entitled by purchase 
under the settlement; nevertheless, snch 
powers, if intended for the payment off of 
incumbrances on the settled estates, would 
be valid. Briggs v. Oxford (Earl), 1 De G. 
M. & G. 363. 

The rule of perpetuities does not apply 
to executory trusts, or rather the Court of 

T 2 
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PERPETUITY —continued. 
Chancery, in moulding such trusts will 
take care not to exceed the limits of the 
rule (Humberston v. Humberston, 1 P. Wms. 
832); neither does it apply to cases of cy- 
pres, and for the like reason, that the Court 
ooops up the excess within the lawful 

riod of limitation (Nicholl v. Nicholl, 

W. Bl. 1159). And there are also the 


. further exceptions to the appli- 
cation of the rule :— 


(I.) Gifts to charities, e.g., contingent 
limitations over from one charity to another 
ey | (Christ s Hospital v. Grainger, 1 
Mac. & G. 460): but not of course a gift or 
gift over in the like case from a charity to 
an individual. Hope v. Gléster (Corpora- 
tion), 7 De G. M. & G. 647. 

(2.) Lands whereof the reversion or re- 
mainder subsists in the Crown (31 & 35 
Hen. 8, o. 20), not being put into the 
Crown in fraud of the rule. Johnson d. 
Anglesea (Earl) v. Derby (Earl), 2 Show. 
104. 


(8.) Any provision for the payment of 
the debts of the settlor (Briggs v. Oxford 
(Kart) supra), including therein a provision 
to indemnify a purchaser inst an in- 
1 ge Massey v. O 10 Ir. Ch. 


p. 22. 
See also title ACCUMULATIONS. 


OF THE KING. That 
fiction of the law which for certain politi- 
cal purposes ascribes to the king in his 
political capacity the attribute of immor- 
tality: for though the reigning monarch 
may die, yet by this fiction the king never 
dies: that is, the office is supposed to be 
re-occupied for all political purposes im- 
mediately on his death. 


PER QUE SERVITIA. A judicial writ 
that issued out upon the note of a fine; 
and which lay for the conusee of a manor or 
seigniory to compel the tenant of the land 
at the time the fine was levied to attorn 
to him. Les Termes dela Ley. 


PERQUISITES. Such advantages and 
profits as come to a manor by casualty, 
and not yearly; as escheats, heriots, re- 
liefs, estrays, and such like things. The 
word “ perquisite” is also used by some of 
our old law writers to signif enue 
obtaiued by industry, or pao with 
money, in contradistinction to that which 
descends from an ancestor (Cowel; Les 
Termes de la Ley.) It is also, at the pre- 
s day, used of the casual profits of any 
office. 


PER QUOD. When an action is brought 
by a person for defamation of character, 
and the offensive words do not apparentl 
and upon the face of them import 8 
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PER QUOD— continued. 

defamation as will of course be injurious, 
it is necessary that the plaintiff should 
aver some particular damage to have hap- 
pened, which is called laying his action 
with a per : as if I say that such a 
clergyman is a bastard, he cannot for this 
bring any action against me, unless he can 
shew some ial loss by it; in which 
case he may bring his action against me 
for saying he was a bastard, per quod he 
lost the presentation of such a living. In 
all actions for slander, othcr than for slan- 
der to a person in his or her profession, 
trade, or occupation, it is neceasary to add 
this per quod clause in effect, although no 
longer in form, inasmuch as damage is an 
essential part of the ground of action. 


PERSONAL (personalis). Anything con- 
nected with the person, as distinguished 
from that which is connected with land. 
Another characteristic of personal pro- 
perty (or nalty, as it is sometimes 
called) is, that it is usually of a transitory 
or moveable nature, and capable of being 
taken away by the owner wherever he 
pleases to go; whereas real property (or 
realty, as it is sometimes termed) is of a 
local and not transitory nature, and does 
not possess the attribute of mobility, or 
the capacity of being moved about with 
the person of the owner; and hence, from 
its substantial and permanent nature, it is 
termed real. Having stated thus much, it 
would be advisable further to illustrate 
the word by peang it in conjunction 
with other words with which it is usually 
associated. 

Personal Actions, for instance, signify 
such actions as are brought for recovery 
of some debt, or for: damages for some 
personal injury; in contradistinction to 
the old real actions, which related to real 
or landed roperty, &e. 

Per: state, property, things, or 
chattels, &c., signify any moveable things 
of whatever denomination, whether alive 
or deud ; as furniture, money, horses, and 
other cattle, &c., for all these things may 
be transmitted to the owner wherever Le 
thinks proper to go, and may therefore be 
said to attend his person, according to the 
maxim Mobilia ossibus inhærent. 

See alao following titles. 


PERSONAL PROPERTY. Property of 
a personal or moveable nature, as opposed 
to property of a local or immoveable cha- 
racter, such as land, or houses, and which 
are termed real property. 
See also title PERSONAL.. 


PERSONALTY. n y any 
personal property, in contradistinction to 
realty, which signifies real property. In 
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PERSONALTY—continued. 
our old law, an action was said to be in the 
personalty when it was brought for da- 
mages out of the personal estate of the 
5 But see Cowel under this 
itle. 


PETITION IN CHANCERY. During 
the progress of a suit in Chancery the in- 
terference of the Court is frequently re- 
quired in order to the regular and effectual 
prosecution or defence of the suit, and in 
order to the immediate attainment of 
many objects connected with it. When 
such interference is required, an order of 
Court, embodying the particular object, is 
applied for, and such application is fre- 
quently made by what is termed a peti- 
tion, which is a statement in writing 
made to the Lord Chancellor, or the Mas- 
ter of the Rolls, shewing the cause which 
the petitioner has for some order of Court. 
Petitions to the Court of Chancery aro 
either madé in a suit or under a statute, 
or both; but where no suit is pending and 
no statute gives the right of proceeding 
upon petition, then a bill is the only 
course open to the suitor, unless in certain 
matters regarding infants, which may be 
done on petition without either suit or 
enabliug statute. 


PETITION OF RIGHT: See title Mon- 
STRANS DE Droit. 


PETITION OF RIGHTS. A Parlia- 
mentary declaration of the liberties of the 
people assented to by King Charles I., in 
1629. It is to be distin ed from the 
Bill of Rights, 1689, which was passed 
into a permanent constitutional statute. 

See title BILL or RIGHTS. 


PETITIONING CREDITOR. The cre- 
ditor at whose instance an adjudication of 
bankruptcy is made against a bankrupt. 
The debt of the creditor so petitioning re- 
quired formerly to amount to £100, but if 
it amount to £50 that is now sufficient. 
Bankruptcy Act, 1869. 


PETTY BAG OFFICE. Is an office 
which belongs to the Common Law Courts 
in Chancery, and out of which all writs 
in matters wherein the Crown is interested 
do issue. Such writa, and the returns to 
them, were in former times preserved in a 
little sack or bag (in parvd bagd), whereas 
other writs, relating to the business of the 
subject, were originally kept in a hamper 
an hanaperio), and thence has arisen the 

istinction of the Hanaper Office and 
Petty Bag Office, which both belong to the 
Common Law side of the Court in Chan- 
cery. 5 & 6 Vict. c. 103. 


PETTY LARCENY: See title LARCENY. 
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PETTY SERJEANTY: See title Sxn- 
JEANTY, 


PETTY SESSION. A special or petty 
session is sometimes kept in corporations 
and counties at large by a few justices, for 
dispatching smaller business in the neigh- 
bourhood between the times of the general 
sessions; as for licensing ale-houses, pas- 
sing the accounts of the parish officers, and 
50 forth. 


PETTY TREASON : Ses title Treason. 


PILOTAGE. The act of steering or 
guiding a ship by the pilot or helmsman, 
either during an entire voyage, or on the 
departure from, or on the approach to, port. 
The dangerous navigation of the coasts and 
of the rivers of England has led to the 
appointment of qualified persons, who re- 
ceive a licence to act as pilots within a 
certain district, and who enjoy the mono- 
poly of conducting vessels out of, and up, 
the various rivers, and to and from the 
various ports of the country. By different 
Acts of Parliament the master of every 
ship engaged in foreign trade must put his 
ship under the charge of a local pilot so 
licensed, both in his outward and in his 
homeward voyage. The power of appoint- 
ing these “duly licensed pilots” is mainly 
vested in the corporation of the Trinity 
House, Deptford, whose jurisdiction ex- 
tends from Orfordness to London Bridge, 
from London Bridge to the Downs, from 
the Downs westward to the Isle of Wight; 
and all bodies or persons having the power 
of appointment in other places (as the com- 
missioners of the Cinque Ports, the Trinity 
Houses of Hull, Newcastle, and Liverpool) 
are, to some extent, subject to their au- 
thority. Where the master is bound by 
Act of Parliament to place his ship under 
the command of a licensed pilot, he is re- 
lieved from the liabilit of any d Ə 
which is done by it while so under the 
pilots command. The rates of charge for 
pilotage are regulated partly by statute 
and partly by usage, but also by the corpo- 
ration of the Trinity House. See Maude 
and Pollock on Merchant Shipping. 


PIN-MONEY. An allowance set apart 
by a husband for the persunal expenses of 
the wife; i. e., for the dress and pocket- 
money of the wife. It is that money which 
the husband allows the wife for the purpose 
of decking or altiring her person, or to pay 
her ordinary personal expenses. It is not 
a gift from the husband to the wife out and 
out ; it is not to be considered like money 
set apart for the sole and separate use of 
the wife during coverture excluding the 
jus mariti; but is a sum set a for a 
specitic 5 it is due to the wife in 
virtue of a parlicular arrang ment, and is 
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PIN MONEY—continued. 


payable by the husband by force of that 
arrangement only, and for that specific 
purpose and no other (Howard v. Digby, 
8 Bligh’s Rep. N. R. 269). Consequently, 
if pin-money should not be duly paid by 
the husband, and should be found to be in 
arrear at his death, his wife surviving him 
can cluim only one year’s arrears of it 
(Aston v. Aston, 1 Ves. Sen. 267); also, the 
husband may find his wife in apparel, 


instead of aying her this apparel-money, 
as it may be ed. Howard v. Digby, 
supra. 


PISCARY (piscaria vel privilegium pis- 
candi). The right or privilege of fishing. 
Thus free fishery, which is a royal fran- 
chise, is the exclusive right of fishing in a 
publio river. Common of piscary is the 
right of fishing in another man's water. 
Several fishery resembles free fishery, only 
that he who has a several fishery must also 
be (or at least derive his right from) the 
owner of the soil, which in a free fishery 
is not requisite. 

See also title FISHERY. 


PIX JURY (from Lat. Pyzis, a box made 
of the box-tree (Pyzacantha), used by the 
ancients for gallipots, and to hold the Host 
in Catholic churches). A jury consisting 
of the members of the corporation of the 
Goldsmiths of the city of London, assem- 
bled upon an inquisition of very ancient 
date, culled the trial of the pix. The object 
of this inquisition is to ascertain whether 
the coin of the realm, manufactured at 
Her Majesty’s mint, is of the proper or 
legal standard. This investigation as to 
the standard of the coin is called pixing it, 

and hence the jury appointed for the pur- 
pose is called a pix jury. The investigation 
takes place usually once a year, and the 
Lord High Chancellor presides, and points 
out to the jury the nature of their duties. 
They have to ascertain whether the coin 
produced is of the true standard, or “ ster- 
ling” metal, of which, by stat. 25 Edw. 3, 
o. 13, all the coin of the kingdom must be 
made. This standard has n fixed at 
various times by statute; for it seemeth 
that the royal prerogative doth not extend 
to the debasing or enhancing the value of 
the coinage below or above the sterling 
value. 2 Inst. 577. 


PLANT (from the Fr. plainte, com- 
plaint). The instrument or process by 
which actionsare commenced in the County 
Courts. It has been described as a private 
memorial tendered in open Court to the 
judge, wherein the party injured sets forth 

is cause of action. 
See title Country COURTS. 


PLEA (placitum). Is used in various 
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PLEA—continued. 
senses. In its usual acceptation it signifies 
the defendant’s answer to the plaintiff's 
declaration; and when this answer sets 
forth at large or in detail the subject matter 
of the defence, it is denominated a special 
plea, in contradistinction to those direct 
and concise answers to the declaration 
termed the general issues. The word is 
also frequently used to signify suit or 
action. Thus holding pleas means enter- 
taining or taking cognizance of actions or 
suits; common pleas signifying actions or 
suits between man aa man, as distin- 
guished from such as are promoted and 
prosecuted at the suit of the Crown, which 
are thence denominated pleas of the Crown. 
The word is used in this sense by Finch in 
defining an issue: “ An issue is when both 
the parties join upon sumewhat that they 
refer unto a trial, and to make an end of 
the plea, i. e., suit or action. So the plea 
side of a Court means that department of 
a Court which takes cognizance of civil 
actions, as distinguished from criminal 
proceedings or matters which peculiarly 
concern the Crown.” See Finch, Law, 
396, c. 35; and see titles ABATEMENT, PLEA 
IN; PEREMPTORY PLEA, 


PLEA SIDE. The plea side of a Court 
means that branch or department of the 
Court which entertains or takes cognizance 
of civil actions and suits, as distinguished 
from its criminal or Crown department. 
Thus the Court of Queen's Bench is said to 
have a plea side, and a Crown or criminal 
side; the one branch or department of it 
being devoted to the cognizance of civil 
actions, the other to criminal proceedings, 
and matters peculiarly concerning the 
Crown. So the Court of Exchequer is said 
to have a plea side and a Crown side; the 
one being appropriated to civil actions, the 
other to matters of revenue. 


PLEAD. The defendant in an action 
is said to plead when he delivers his 
answer to the plaintiffs declaration: be- 
cause his answer itself is called a plea. 
Steph. Plead. 52. 


PLEADING ISSUABLY. Pleading such 
a plea as is calculated to raise a material 
issue either of law or of fact. The de- 
fendant in an action is entitled, as a matter 
of right, to a certain number of days to 
plead. If he seeks to obtain further time, 
it is granted to him only by way of indul- 
gence; and the Court in so doing usually 
annexes to its order the condition that the 
defendant shall plead issuably, that is, that 
he shall plead a fair and bond fide plea, as 
distinguished from one which is calculated 
only to embarrass the defendant, and to 
retard tlic progress of the action. The con- 
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PLEADING ISSUABLY—continued. 
dition so annexed is in effect, “an agree- 
ment by the defendant to speed the cuuse 
to its conclusion, and bring it to an issue 
upon the substantial merits of law or 
fact, without regurd to any formal inac- 
curaciesin the pluintiff's statement.” Per 
ee J.,in Barker v. Gleadon, 5 Dowl. 

See also title IssuaBLe PLEA. 


PLEADING OVER. Passing over, pass- 
ing by, omitting to take notico of, &c. 
Thus, when a defendant in his pleadings 
passes by or takes no notice of a material 
ullegation in the declaration, he is said to 
plead over it. 


PLEADINGS, The mutual allegation 
or statements which are made by the 
plaintiff and defendant in a suit or action 
are so termed. These are now written or 
printed and delivered between tho con- 
tending parties, or to the proper officers 
appointed to receive them; but formerly 
they were actual eiv roce pleadings in 
open Court. The pleadings in an action 
are designated according to their nature 
by the following terms: declaration, plea, 
replication, rejoinder, surrejoinder, re- 
butter, and surrebutter. The principles 
on which these pleadings or contending 
statements are framed, and the manner 
in which they govern or affect the sub- 
sequent course of the cause, form the 
principal feature in the art or science of 
pleading, or, as it is popularly called, 
special pleading. See Read v. Broukman, 
3 T. R. 159, per Buller, J.; Steph. Pl. 24; 
and the particular titles mentioned in tlie 
course of this present title. 


PLEDGE: See titles BAILMENT; PAWN- 
BROKER. 


PLEDGES. In the ancient law no per- 
son could prosecute a civil action without 
having in the first stage of it two or more 
persons as pledges of prosecution; and if 
judgment was given against the plaintiff, 
or he deserted his suit, both he and his 
pledges were liable to amercement to the 
kiug pro falsn clamore. In the course of 
time, however, these pledges were disused, 
nnd the names of fictitious persons substi- 
tuted for them, two ideal persons, John 
Doe and Richard Roe having become the 
common pledges of every suitor; now, how- 
ever, even these are not used in personal 
actions. And since the O. L. P. Act, 
1852, the use of such pledges has been dis- 
continued even in the action of ejectment ; 
and inasmuch as all the real actions were 
abolished by 3 & 4 Will. 4, c. 27, it would 
secm that the use of such pledges is nuw 
discontinued altogether. 
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PLENARTY. Is applied to a benefico 
being full or occupied, and is directly op- 
to vacation, which signifies a bene- 

fice being void. 


PLENARY CAUSES. In the Ecclesiasti- 
cal Court causes were divided into plenary 
and summary. Plenary causes were those 
in whose proceedings the order and solem- 
ay of the law was required to be ex- 
actly observed, so that if there were the 
least departure from that order, or disre- 
gard to that sulemnity, the whole procecd- 
ings were annulled. Summary causes 
were those in which it was unnecessary to 
pursue that order and solemnity. The 
present distinction between the contentious 
and the non-contentious jurisdiction of the 
Court of Probate seems to be very closely 
analogous to this old distinction between 
causes as plenary or summary. 


PLENE ADMINISTRAVIT. A plea 
pleaded by an executor or administrator, 
on an action being brought against him, 
to the effect that he has fully adminis- 
tered, that is, that he has exhausted the 
assets before such action was brought. 
Toller’s Exec. 267. 


PLIGHT. An old English word, signi- 
fying the habit or quality of anything. 
Thus, to deliver up a thing in the same 
plight and condition, or to be in the same 
plight and condition, are phrases analogous 
to the phrase “assemble and meet to- 
gether,” the latter of the two words ex- 
plaining the former of them, but being 
otherwise tautological. This use of the 
word “plight ’ is the same as that which 
occurs of the word “causa” in Just. Inst. 
iv. 17, 3. The word applies to real and 
personal property equally, and to any 
estate, even to a rent-charge or possibility 
of dower, in land. This seems to be the 
meaning of Cowel, title Plight. 


PLOUGH-BOTE. An allowance of wood 
which tenants are entitled to, for ropairing 
their implementa of husbandry. 


PLURIES. A writ of summons or 
capias was termed a pluries writ, when two 
other writs bad been issued previously, 
but to no effect ; and it was so termed, be- 
cause the words ran thus : “ You are com- 
manded as often you have been com- 
manded ” (alluding to the commands con- 
tained in the two previous writs) (Smith’s 
Action at Law, 63). But the pluries writ 
is now abolished, and by s. 11 of the C. L. 
P. Act, 1852, the original writ may be 
renowed at any time before its expiration 
for six months from the date of such re- 
newal, and so on from time to time during 
the currency of the renewed writ, this 
renewal saving the Statute of Limitations 
as from the date of the original writ. 
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POCKET SHERIFFS. Sheriffs ap- 
pointed by the sole authority of the Crown 
without the interposition of the judges. 


POLICE. Regarding the police of the 
metropolis (see title METROPOLITAN Po- 
Lice). With reference to police generally, 
these are of various degrees. (1.) The 
high constable of a county, appointed by 
the justices of the county at quarter ses- 
sions, and not at petty sessions (Reg. v. 
Wilkinson, 10 A. & E. 288); (2.) Special 
constables who are a alee for cases 
of sudden public tumult, or other like 
emergency, under the stats. 1 & 2 Will. 4, 
c. 41, und 5 & 6 Will. 4, c. 43; (3.) County 
and district constublea, being the regular 
officers of police for counties and districta, 
appointed under the stats. 2 & 8 Vict. o. 
93, 3 & 4 Vict. c. 88, and 19 & 20 Vict. 
c. 69; and (4.) Parish constables, being 
principally the officers of police in towns, 
appointed under the stat. 5 & 6 Vict. e 109, 
and some Amendment Acts, and whose du- 
ties are regulated by the Town Police 
Claus es Act, 10 & 11 Vict. c. 89. 

By the constitution of England, every 
man is responsible for the preservation of 
the public peace (see title FRANKPLEDGE) ; 
and if any one upon being duly called 
upon by the magistrates to serve as a 
special constable refuses to do so, the ma- 
gistrates may and ought to cause him to be 
indicted (Reg. v. Vincent, 9 C. & P. 91). 
A special constable, when duly appointed, 
is appointed for an indefinite time, and 
until, in fact, his services are either deter- 
mined or suspended ; and during the term 
of his office he has all the authority of an 
ordinary constable. The office, it appears, 
may be served by deputy (Rez v. Clarke, 
1 T. R. 679); but a naturalised foreigner 
may not serve either as deputy or as prin- 
cipal. Rez v. Ferdinand de Mierre, 5 Burr. 
2787. 

In the case of a breach of the peace ac- 
tually continuing, or reasonably likely to 
be renewed, any private person may arrest 
the offenders, or any of tliem; but when 
the affray is over he may not do go, nor 
even require a penan who has not seen 
the affray, to do so (Baynes v. Brewster, 
2 Q. B. 375). In the case of a felony being 
actually committed, he may arrest the 
felon; and in case the felony is com- 
pleted, he may give the felon in charge 
to a policeman (Atkinson v. Warne, 1 Cr. 
M. & R. 827). All these things he may 
do without warrant, and, à fortiori, a 
regular policeman may and ought to do 
the like. But further, in the case of a 
felony actually committed, a policeman 
may, upon probable suspicion merely, 
arrest the felon without a warrant, and may 
even break open doors, and, if n 
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POLICE continued. 
v. Ward, 8H. & N. 417. A warrant for 
the apprehension is a protection to the 
constable in all cases, unless where it shews 
upon the face of it a total want of juris 
diction. The Marshaleea Case, 10 Rep. 
68. 


POLICY OF ASSURANCE, 
ANCE: See title INSURANCE. 


POLL, Deeds are sometimes called 
deeds-poll, in contradistinction to deeda 
indented or indentures; deeds-poll being 
shaved or polled quite even. 

See title DEED-POLL. 


POLLS, CHALLENGE TO: See title 
CHALLENGE. 


PONE. An original writ, formerly used 
for the purpose of removing suits from the 
Court un, or County Court, into the 
superior Courts of Common Law. It was 
also the proper writ to remove all suits 
which were before the sheriff by writ of 
justicies (Les Termes de la Ley). But 
this writ is now in disuse, the writ of cer- 
tiorari being the ordinary process by which 
at the present day a cause is removed 
oe a County Court into any superior 

urt. 


POOR. Upon the dissolution of the 
monasteries in the reign of Henry VIII., it 
me necessary to make some provision 
tor the poor, as well those who were pro- 
perly called tndigent, i. e., unable, even 
with labour, to earn their own livelihood, 
as also those who were propery called poor, 
f.e., unable to live without labour. The 
oldest Poor Law Act So Eliz. c. 2) pre- 
serves this distinction ; but abuses arising 
out of it, of which the principal one, per- 
haps, was the extension of out-door relief 
to able-bodied paupers, tlie whole system 
of Poor Law administration was re-modelled 
by the stat. 4 & 5 Will. 4, o. 76, and has 
since been still further improved. Under 
the stat. 4 & 5 Will. 4, c. 76, which con- 
tinued in force until 31st of July, 1847, the 
administration of relief to the poor through- 
out England and Wales, was placed under 
the control of three commissioners, styled 
“ The Poor Law Cummissioners for England 
aud Wales; but under the stat. 10 & 11 
Vict. c. 109, a new board of commissioners, 
styled, “ Commissioners for Administering 
the Laws for the Relief of the Poor in 
England,” was appointed in their place, 
and was invested with all the powers and 
duties of the former commissioners; the 
style has been since altered by the stat. 
12 & 13 Vict. c. 108, to that of the Poor 


or INBUR.- 


name has been perpetuated by the stat. 


for his apprehension, kill the felon (Hogg 30 & 31 Vict. c. 106. 
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POOR—continued. 


If an order of the Poor Law Board is 
questioned, its legality is to be determined 
on removal by certiorari ; and in default of 
such removal, a mandamus will go to en- 
force it. Reg. v. Oldham Union (Overseers), 
10 Q. B. 700. 

Under the stats. 4 & 5 Will. 4, o. 76, and 
7 & 8 Vict. c. 101, the Poor Law Board 
may form unions, and may either separate 
parishes from, or add parishes to, existing 
unions, without the consent of the guar- 
dians of the union; and the Board may 
also direct that tlere shall be a specified 
number of guardians of each union; but at 
the same time justices residing in extra- 
parochial places within unions are ex officio 
guardians of unions. Generally, the guur- 
dians act in all matters of importance under 
the sanction only of the Poor Law Board. 
The guardians of each union constitute a 
sa garage and have power to contract, 
without affixing their seal, in all matters 
necessarily or properly incident to their 
office (Pain v. Birand Union (Guardians), 
8 Q. B. 826. (See also title CORPORATIONS.) 
Tho clerks of the boards of guardians 
may, although not certificated attorneys, 
conduct proceedings before justices at petty 
sessions, and out of sessions, on behalf of 
the boards. i 

Under the stat. 43 Eliz. o. 2, the church- 
wardens of every parish, and four, three, 
or two, substantial householders, then to 
be nominated by the magistrates, were 
to be overseers of the poor; but under 
13 & 14 Car. 2, c. 12, in large parishes 
there are to be two or more overseers for 
every township or village; and by stat. 
54 Geo. 3, c. 91, the appointment is to be 
annual, 


POPULAR ACTIONS. Such actions as 
are maintainable by any of Her Majesty's 
subjects for recovery of the penalty in- 
ocurred by transgressing some l statute. 
Tt is culled a popular action use it is 
a proceeding which may be taken not by 
any one person in particular, but by any 
of the people who think proper to prose- 
cute it (Cowel, title Action, Popular’). 
These are the Publica (i.e., Populica) 
Judicia of Roman Law. 


PORT (portus maris) A port is a 
haven, and somewhat more. lst. It is a 
place for arriving and unlading of ships 
or vessels. 2nd. It hath a superinduction 
of a civil signature upon it, somewhat of 
franchise and privilege. 83rd. It hath a 
ville, or city, or borough, that is, the caput 
portus, for the receipt of mariners and mer- 
chants, and the securing and vending of 
their goods, and victualling their ships. 
So that a port is quid aggregatun, consist- 
ing of somewhat that is natural, viz., an 


281 


PORT—continued. 

acceas of the sea, whereby ships may con- 
veniently come; safe situation against 
winds, where they may safely lie, and a 
good shore where they may well unlade ; 
something that is artificial, as quays, 
and wharves, and cranes, and warehouses, 
and houses of common receipt; and some- 
thing that is civil, viz., privile and 
franchises, viz., jus applicandi, jus mer- 
cati, and divers other additaments given 
to it by civil authority. A port of the sea 
includes more than the bare place where 
the ships unlade, and sometimes extends 
many miles; as the port of London, in 
the time of King Edward I., extended to 
Greenwich; and Gravesend is also a 
member of the port of London; so the port 
of Newcastle takes in all the river from 
Sparhawk to the sea. Hale, de Portilus 
Maris, paro., sec. c. 2. 


PORTION DISPONIBLE. In French 
Law, a parent leaving one legitimate child 
may dispose of one-half only of his pro- 
perty i leaving two, one-third only; and 
eaving three or more, one-fourth only ; and 
it matters not whether the disposition is 
inter vivos, or by will. 


PORTIONER. When a parsonage is 
served by two, or sometimes three, minis- 
ters, alternately, the ministers are termed 
portioners, because they receive but a por- 
tion or proportion of the tithes or profits of 
the living. Cowel. 


PORTMOTE, or PORTMOOT (from portus, 
a port, and gemote, an assembly). A Court 
kept in haven towns or ports. Les Termes 
de la Ley. 


PORT-REVE (from port, an haven or 
harbour, and reve, an officer, minister, or 
bailiff, who does business for another man). 
The port-reve was the king’s bailiff, who 
looked after the customs and tolls in the 
port of London, before they were let to fee- 
farm. (Brady on Bor., 16, fol. ed.) This 
Office, it is believed, is not peculiar to the 
port of London. 


POSSE COMITATUS. The posse comi- 
tatus, or power of the county, wus the 
power given to the sheriff and other of 
the king’s officers by Act of Parliament, 
namely, the Statute of Winchester, or 
Winton, to compel the attendance of the in- 
habitanis of the county (with some excep- 
tions), to assist him in preserviug the 
peace, in pursuing and arresting offenders, 
and in such like acts where assistance was 
requisite. The posse comitatus being thus 
in a munner organized, wus capable of 
serving as a militia for the defence of the 
county against the Scots and other foreign 
invaders. 

See title Anmy. 
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POSSESSIO FRATRIS. Possession or 
seisin of the brother. It used to be a 
maxim, that possessio fratris facil sororem 
esse heredem, that is, that the possession 
or seisin of a brother would make his sister 
of the whole blood his heir in preference 
to a brother of the half blood. The ques- 
tion of the possession or scisin of the 
ancestor is not, since the Descent Act 
(3 & 4 Will. 4, o. 106), of any importance 
in ascertaining who is heir, inasmuch as 
the descent is now traced from the lust 
person entitled who did not inherit and 
not from the last person seised. 

There was no esio fratris of a 
dignity, so that a half brother always suc- 
edad in prefcrence to n whole sister. 


POSSESSION : See title SEISIN. 


POSSESSION MONEY. The man whom 
the sheriff puts in possession of goods 
taken under a writ of fieri facias is entitled 
whilst he continues so in possession to a 
certain sum of money per diem, which is 
thence termed possession money. The 
amount is 3s. Gd. per day if he is boarded, 
or 5s. per day, if he is not boarded. 


POSSESSORY ACTION. An action 
which has for its object the regaining pos- 
session of the freehold, of which the de- 
mandant, or his ancestors, has been 
unjustly deprived by the present tenant or 
possessor thereof. 


POSSIBILITY. An uncertain thing, 
which may or may not happen; such, for 
instance, as the chance of an heir apparent 
succeeding to an estute, or of a relation 
obtaining a legacy on the death of a kins- 
man. A possibility is said to be either 
near or remote; as for instance, when an 
estate is limited to one aſter the death of 
another, this is a near possibility; but that 
a man shall be married to a woman and 
then that she shall die, and he be mored 
to another, this is a remote possibility. 
The rule against Perpetuitios (see that 
title), and the rule against Remoteness 
(see that title), are commonly ascribed to 
the circumstance that the law (like any 
other practical person), refuses to act or 
decide, i. e., determine, upon a double con- 
tingency, and waits until the same becomes 
a simple contingency by the happening of 
the one event. 


POSTEA. Is a formal statement in- 
dorsed on the nisi prius record (see that 
title) of the procecdings at the trial. It 
takes up the story where the nisi prius 
record terminates. It is so called because 
it commences with the word afterwurds 
(postea); and it proceeds to state the ap- 
penrance of the parties, and of tho judge 
and jury at the place of triul, and the ver- 
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POSTEA —continued. 
dict of tho jury on the issucs joined. Bm. 
Action at Law. 159. 


POSTERIORITY. This is a word of 
comparison and relation in tenure, the cor- 
relative of which is the word “ priority.” 
Thus, a man who held lands or tenements 
of two lords was said to hold of his more 
ancient lord by priority, and of his less 
ancient lord by posteriority. Old Nat. 
Brev. 94. 

But the word has alsoa general applica- 
tion in law consistent with its etymolo- 
gical meaning, and us 80 used it is likewise 


opposed to priority. 


POST-NUPTIAL (after marriage). Thus 
an agreement entered into by a father 
after the marriage of his duughter, by 
which he engages to make a provision for 
her, would be termed a post-nuptlal agree- 
ment. : 

See further title Marrace SETTLE- 
MENTS. 


FOST-OBTT BOND. A post-obit bond 
is an agreement on the receipt of money by 
tl.e obligor to pay a larger sum exceeding 
the legal rate of interest upon the death 
of the person from whom he, the obligor, 
has some expectations if he survive him. 
Chester field v. Jameson, 2 Ves. 157. 


POST OFFICE. This is the office for 
the conveyance or transmission of letters 
through the kingdom from place to place 
within it, and also from foreign parts. It 
was first attempted to be established by 
the Long Parliament, in 1643, and was 
afterwards established by Cromwell, in 
1657, and confirmed by the Act 12 Oar. 2, 
c. 35. One of the reasons inducing the 
government of the day to establish one 
General Post Office, was the facility which 
it afforded by opening letters of discover- 
ing secret conspiracies against the govern- 
ment (9 Anne, c. 10); and this right of the 
government is reserved in all the subse- 
quent statutes, and is exercised upon n 
warrant from one of the principal Secreta- 
ries of State. The principal statutes at 
present in furce regarding the Post Office, 


are,— 

(I.) 7 Will. 4 & 1 Vict. c. 33, for tho 
munagement of the Post Office 
and the protection of its exclusive 
privileges ; 

(2.) 3 & 4 Vict. c. 96, and 10 & 11 Vict. 
c. 85, fur the establishment of a 
penny postage ; 

(3.) 18 & 19 Vict. c. 27, for tho trans- 
mission of newspapers; 

(4.) 23 & 24 Vict. c. 111, for the sale of 
postage stamps: and . 

(5.) 33 & 34 Vict. c. 79, for halfpenny 
post-cards. 
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POSTULATION (postulatio). A peti- 
tion. Formerly, on the occasion of a 
bishop being translated from one bishopric 
to another, lie was not elected to the new 
see, for the rule of the Canon Law is electus 
non i; and the pretence was, that 
he was married to the first church, which 
marriage could not be dissolved but by the 
pope: and thereupon he (sc. the popc) 
was petitioned, and consenting to the 
petition, the bishop was translated, and 
this was suid tu be by postulation; but 
this was restrained by 16 Ric. 2, c. 5. 
Cowel; Tomlins. 


POUNDAGE, SHERIFFS. Is an allow- 
ance to the sheriff of so much in the pound 
upon the amount levied under an execu- 
tion. The object of this allowance is to 
remunerate the sheriff for the risk and 
trouble which are incident to the perform- 
ance of this branch of his duties. Origi- 
nally, or at Common Law, the sheriff wag 
entitled to no allowance for executing 
writs, his office being regarded solely as an 
honorary one, and hence it was that men of 
wealth and substance were usually elected 
to fill this post. In the progress of society, 
however, and on the growth of commerce, 
the duties of a sheriff pane attended with 
considerable expense, and the office thereby 
becoming extremely onerous, the Legisla- 
ture has, by different Acts of Parliament, 
entitled them to certain fees and dues, 
amongst which the above is included. 
Dalton’s Office of Sheriff. 


POUND BREACH. Is the act of break- 
ing into a pound or inclosure in which 
things distruined are placed under the pro- 
tection of law; and it is ffence in the 
eye of the law even where the distress 
has been taken without just cause; for 
when once impounded, the eg imme- 
diately are in legal custody. © punish- 
ment for such offence varies according to 
the nature of the thing distrained ; but in 
case of distress damage feasant, it is, by 
6 & 7 Vict. c. 80, fixed at a penalty not 
exceeding £5, and the payment of all 
expenses, Co. Litt. 47. 


POURPRESTURE (from the Fr. pourpris, 
an inclosure). The wrongful inclosing 
another man’s property, or the encroach- 
ing or taking to one’s self that which 
ought to be in common. It is perha 
more commonly applied to an encroach- 
ment upon the property of the Crown, 
either upon its demanis lands, or in the 
highways, rivers, harbours, or streets. 
2 Co. Inst. 38, 271. 


POURVEYANCE: See title PRE-Eur- 
TION. 


POWER. A power is an authority 
which ono person gives to another, autho- 
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POWER—continued. 
rizing him to act for him, and in his 
stead. Powers by tlie Common Law were 
divided into two sorts, naked powers or 
bare authorities, and powers coupled with 
an interest. Thus, when a man devises 
that his executors shall sell his land, this 
powcr is a naked one, that is, the power 
which the testator so gives to bis executors 
to sell his land is simply a power, and 
does not vest any intcrest in the land in 
the executors; whereas, if a man devises 
lands to his executors to be sold, this is a 
power coupled with an interest. The word 
“power” retains the same meuning when 
coupled with other words; thus, a power 
of attorney, or letter of attorney, signifies 
an authority which one man gives to an- 
other to act for him; and these powers are 
. of the most frequent occurrence, 

ing resorted to whenever circumstances 
are likely to occur to prevent a party doing 
the act desired to be done himself; as, for 
instance, if it were necessary that a person 
should sign a deed next week, but which 
he could not do, being obliged to set out 
upon a voyage to a foreign country before 
that time, in this case he might authorize 
some ofher person to do it for him, and 
the instrument by which he would confer 
that authority would be a power of at- 
torney. (See that title.) 4 Cruise, 145. 

Powers are otherwise arranged in the 
following threefold division, namely :— 

I. Powers simply collateral. 

II. Powers not simply collateral, but 


being either 
* (1.) Appendant or annexed to an 
estate, or 
(2.) In gross, not being incident to 
any estato. 


A power simply collateral is one which 
is not, and has never been, annexed to an 
estate; all other powers are either so an- 
nexed, or having once been so have become 
disannexed, in which latter case they are 
said to be powers in gross. Where the 
donee of a power to appoint lands is also 
the fee simple owner of the lands, he may 
convey the lands for any estate, either in 
exercise of his power, or in virtue of his 
estate; but having done so in either of 
these two ways, he cannot afterwards mako 
any conveyance in the other way, which 
would be in derogation of his first con- 
veyance, which for that reason is said to 
have cither suspended or extinguished his 
power, according to the quantity of the 
estate which ho has already created. 

See also title APPOINTMENT. 


POWER OF APPOINTMENT : See titlo 
CONVEYANCES, 


POWER OF ATTORNEY : See title Ar- 
TORNKY, POWER or. 
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POWER OF THE COUNTY: See title 
Posse COMITATUS. 


POYNINGS’ LAW. An Act of Parlia- 
ment made in Ireland in the reign of 
Henry VII., by which it was enacted that 
all statutes made in England before that 
time should be in force in Ireland. It was 
so called because Sir Edward Poynings was 
lord-lieutenant there at the time it was 
made. 12 Rep. 190. 


PRACTICE COURT, QUEEN'S BENCH. 
Is a Court attached to the Court of 
Queen's Bench, and presided over by one 
of the judges of that Court, in which 
points of practice and pleading are dis- 
cussed and decided. After the appoint- 
ment of an additional judge to the Court 
of King’s Bench, under the authority of 11 
Geo. 4 & 1 Will. 4, o. 70, s. 11, which took 
place in Michaelmas Term, 1830, Lord Ten- 
terden, then being the Lord Chief Justice, 
informed the Bar that in addition to the 
powers already exercised by one judge 
sitting apart from the others in the Bail 
Court (or Court in which the sufficiency of 
parties as bail, and other minor matters, 
are aecertained), all matters of practice 
would for the future be determined there. 
Since then it has become usual to move 
in this Court, in certain cases, for new 
trials; and in ordinary cases for writs 
of mandamus and of prohibition, in addi- 
tion to mere points of practice. If any 
doubt arises in the mind of the presiding 
judge as to any question brought before 

im, he refers the party to the full Court, 
before which indeed cause, on rules nisi, 
is generally shewn ; but the decision of the 
single judge is of itself conclusive. Tlie four 
puiene judges by turns preside for the space 
of a term. This Court, though frequently 
and properly termed the “Practice Court 
of the Queen’s Bench,” is now generally 
called, from its origin, the Bail Court. 

See title Bain Court. 


PRÆCIPE. An original writ in the 
alternative, commanding the defendant to 
do the thing required, or to shew his 
reason for not doing it. This writ was 
used when something certain was de- 
manded by the plaintiff, which it was in- 
cumbent on the defendant himself to per- 
form; as to restore the possession of land, 
to pay a certain liquidated debt, to per- 
form a specific covenant, and the like. 
The word præcipe is now commonly used 
for a sort of abstract of a writ of summons, 
or capias, which is made out on a slip off 
paper and delivered to the signer of the 
writs at the time of issuing them; and 
from which abstract or memorandum that 
officer makes his entry in the book kept 
for that purpose. 

See also following titles. 
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PRÆCIPE IN CAPITE. When one of 
the ee immediate tenants in captte was 
deforced, his writ of right was called a writ 
of præcipe in capite. 


PREOCIPE QUOD REDDAT. A writ of 
great diversity, extending as well to writs 
of right as to writs of entry. It was some- 
times called a writ of right close, when 
issuing out of Chancery close; sometimes 
a writ of right patent, when issuing out of 
Chancery patent, or open. (Fitz. Nat. 
Brev. o. 1. 


PRECIPE, TENANT TO THE: See title 
TENANT TO THE Puzorre, and also title 


PRECIPUT CONVENTIONNEL. In 
French Law, under the régime en com- 
munauté (see that title), when that is of 
the conventional kind, if the survivor of 
husband and wife is entitled to take any 
portion of the common property by a para- 
mount title and before partition thereof, 
this right is called by the somewhat bar- 
barous title of the conventional præciput, 
from prz, before, and capere, to take. 


PREMUNIRE (from premoneo, to fore- 
warn, &c.) A species of offence affecting 
the king and his government, though not 
subject to capital punishment. When any 
one is said to incur a præmunire, it sig- 
nifies that he incurs the penalty of being 
out of the king’s protection, and of having 
his Property forfeited to the king. It is sv 
called from the words of the writ prepara- 
tory to the prosecution thereof, viz., præ- 
munire facias,” i. e., cause A. B. to be fore- 
warned that he appear, &c. This writ is 
itself frequently called a præmunire. 3 
Inst. 110. 

There was also a celebrated Statute 
of Premunire (15 Ric. 2, c. 5), which was 
enacted to check the exorbitant power 
claimed and exercised by the Pope in 
Englund; whence the offence of premu- 
nire was the particular name of the offence 
of maintaining the papal power in England 
as an imperium in imperio. The statute 
enacts, that whoever procures at Rome or 
elsewhere any translations, processes, ex- 
communications, bulls, instruments, or 
other things which touch the king, against 
him, his crown and realm, and all persons 
aiding and assisting therein, shall be put 
out of the king’s protection, their lands 
and goods forfeited to the king’s use, and 
they shall be attached by their bodies to 
answer to the king and his council, or pro- 
cess of premunire facias shall be mode 
out against him, as in any other case of 
Provisors. 

See also title Provisors. 


a 
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PRAYER OF PROCESS. A prayer or 
petition with which a bill in Equity used 
to conclude, to the effect that a writ of 
subpœna might issue against the defen- 
dant to compel him to answer upon oath 
af the matters charged against him in the 


See title SUBPŒNA. 


PREAMBLE OF A STATUTE. The 
introducing clause or section of a statute 
is so termed. It usually recites the objects 
and intentions of the Legislature in passing 
the statute, and frequently points out the 
evils or grievances which it was the object 
of the Legislature to remedy. Although 
the preamble is generally a key to the 
construction, yet it does not always open 
or disclose all the parts of it; as some- 
times the Legislature, having a particular 
mischief in view, which was the primary 
object of the statute, merely state this in 
the preamble, and then go on in the body 
of the Act to provide a remedy for general 
mischiefs of the same kind, but of different 
species, neither expressed in the preamble, 
nor perhaps then contemplated, by the 
framer thereof (Mann v. Cammel, Loft. 
783). A reference to the preamble is there- 
fore only an insufficient guide to the true 
interpretation of the statute. 


PRE-AUDIENCE. The precedence of 
being heard, which prevails at the Bar 
according tothe rank which the counsel 
respectively hold. In the Court of Ex- 
hequer there are two barristers appointed 
by the Lord Chief Baron, called the post- 
man and the tub-man (from the places in 
which they sit), who take p ence in 
motions. 


PREBEND. The rents and profits (pre- 
benda) belonging to a cathedral church, 
or the endowment in land or money given 
to it for the maintenance of the dean, 
chapter, and spiritual officers connected 
therewith. A prebendary, vulgarly called 

rebend, is one of this ecclesiastical body 
fo are so maintained. Cowel. 


PREBENDARY (prebendarius): See title 
PREBEND. 


PRECEDENT CONDITION: See title 
CONDITIONS. 


PRE-EMPTION (præ emplion). The pre- 
rogative of purveyance, or pre-emption, 
was a right enjoyed by the Crown of buying 
up provisions aud other necessaries by the 
intervention of the king’s purveyors, for 
the use of his royal household, at an ap- 
praised valuation, in preference to all 
others, and even without consent of the 
owners; and also of span’ im pressing 
the carriages and horses of the subject to 
do the king’s business on the public roads, 


& 
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PRE-EMPTION—continued. 

in the conveyance of timber, baggage, aud 
the like. This prerogative of the Crown 
appears to have been made the occasion of 
much abuse in the early reigns, as one of 
the chief constitutional struggles of the 
period was the restriction and regulution 
of this right. 


PREFER, TO. To bring before, to 
prosecute, to try, to proceed with. Thus, 
preferring an indictment signifies pro- 
secuting or trying an indictment. 


PREGNANCY, PLEA OF, A plea which 
a womun capitally convicted may plead in 
stay of execution ; for this, though it is no 
stay of judgment, yet operates as a respite 
of execution until she is delivered. 


PREMISES. Matter previously stated 
or set forth is frequently so termed. In a 
deed, the premises comprise all that portion 
which precedes the habendum, i. e., the 
date, the ies’ names and descriptions, 
the recitals, the consideration and the 
receipt thereof, the grant, the description 
of the things granted, and the exceptions 
(4 Cr. Dig. 26). So, in pleading, the word 
is used, in its logical sense, as signifying 
foregoing statements or previously-men- 
tioned facts. Thus, in a declaration in 
indebitatus assumpett, the plaintiff, after . 
alleging that the defendant was indebted 
to him in a given sum of money, proceeded 
to state that, in consideration of the premises, 
the defendant promised to pay him the same. 
So, again, in a declaration for the diversion 
of water from a water-course, the plaintiff, 
after stating his right to the enjoyment 
of the water, and his previous user of the 
same, and setting forth the fact and the 
nature of the diversion, then proceeds to 
pa out the injurious consequences which 

ave flowed from the previously-stated 
facts, in the following manner: And the 
paai by reason of the premises, hath 

n deprived of the use, benefit, and ad- 
vantage of the water of the said water- 
course.” 

The common use of the word premises,” 
as in the phrase “eligible premises,” is an 
abusive use of the word, derived apparentiy 
from the frequency with which the word is 
used in conveyances and leases of lands 
and houses, 


PREROGATIVE (from prz, before or 
above, and rogo, to ask or demand). By 
prerogative is meant some exclusive pre- 
eminent power or right. Thus, the king’s 
prerogative is usually understood to 
that special pre-eminence which the kin 
has over and above all other persons, an 
out of the ordinary course of the Commun 
Law, in right of his regal dignity. ‘Thus, 
the power of making war or peace, of 
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PREROGATIVE—continued. 


making treaties, leagues, and alliances 
with foreign stutes and princes; of ap- 
pointing ports and havens, or such places 
only for persons and merchandize to pass 
iuto and out of the realm as he in his 
wisdom sees proper, are all instances of the 
king’s prerogative. The greater part of 
early constitutional history consists in the 
struggles of Parliament to restrain the 
royal prerogative (see title CONSTITUTION, 
GROwTRH or). And at the present day the 
law regarding the prerogative exhibits ex- 
actly the reverse peculiarity, viz., that the 
Crown may not of its own authority 
diminish its prerogative, although with 
the authority of parliament it may do so 
(Ex parte Eduljee Byramjee, 5 Moo. P. C. 
C. 276). And generally the sovereign may 
not exercise his prerogative in contrariety 
to the Common Law: and although he may 
by his prerogative establish Courts to pro- 
ceed according to the Common Law, he 
cannot create any new Court to administer 
any other law. In re Natal (Bishop), 
3 Moo. P. O. C. (N. S.) 115. 


PREROGATIVE COURT : Ses title Courts 
ECCLESIASTICAL, 8. 5. 


PREROGATIVE LAW. That part of 
the Common Law of England which is 
more I e to the king. 
Com. Dig. tit. Ley.” (A). 


PRESCRIBE, TO. To assert a right or 
tifle to the enjoyment of a thing on the 
ground of having hitherto had the unin- 
terrupted and immemorial enjoyment of it. 

See title PRESCRIPTION. 


PRESCRIPTION (prescriptio). A title 
which a person acquires to incorporeal 
hereditaments by long and continued pos- 
session. Every species of prescription by 
which property is acquired or lost is 
founded on this presumption, that he who 
has had a quiet and uninterrupted posses- 
sion of anything for a long period of years 
is supposed to have a just right, without 
which he could not have been suffered to 
continue in the enjoyment of it. This 


mode of acquisition was well known in the 


Roman Law by the name of usucaptio, 
because a person who acquired a title in 
this manner might be said usu rem capere. 
Before the Act of 2 & 3 Will. 4, c. 71, the 
possession required to constitute a pre- 
scription must have existed time out of 
mind, or beyond the memory of man, as it 
is also termed, that is, before the reign of 
Richard I.; but now, the period of aes 
sion necessary to constitute a title by pre- 
scription is in many cases by the above Act 
considerably shortened. 

See titles Commons ; EASEMENTS ; PRO- 

FITS A PRENDRE. 
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PRESENTATION (presentatio). The act 
of a patron or proprietor of a living offer- 
ing or presenting a clerk to the ordinary. 
This is done by a kind of letter from the 
patron to the bishop of the diocese. in 
which the benefice is situated, requesting 
him to admit to the church the person 
presented. 3 Cruise, 14. 

See also title NOMINATION. 


PRESENTATIVE ADVOWSON : See title 
ADVOWSON. 


PRESENTEE. He who is presented to 
a living by the patron thereof. 


PRESENTMENT. This word has vari- 
ous significations, In its relation to 
criminal matters it signifies the natice 
taken by a grand jury of any offence from 
their own knowledge or observation, with- 
out any bill of indictment laid before them 
at the suit of the king; as the presentment 
of a nuisance, a libel and the like; upon 
which tho officer of the Court must after- 
wards frame an indictment before the 
party presented can be put to answer it. 
The word, as used in reference to admis- 
sions to copyholds, signifies an information 
made by the homage or jury of a Court 
Baron to the lord, by way of instruction, to 
give the lord notice of the surrender and of 
what has been transacted out of Court 
(5 Cruise, 502). But the necessity of the 
latter presentment has been abolished by 
4 & 5 Vict. c. 35. 

See title CopYHOLDs. 


LIBERTY OF. Upon the art 
of printing becoming general, the press 
was subjected to a rigorous censorship, first 
on the part of the Church, and latterly on 
the part of the State. Thus, in the reign 
of Elizabeth, printing was interdicted, save 
in London, Oxford, and Cambridge. In 
the reign of James I. the first newspaper 
was attempted to be printed, but that king 
and his successor endeavoured to silence 
the same by means of the Star Chamber 
jurisdiction. In 1641, when the Star 
Chamber was abolished, newspapers pro- 
mised to become more abundant, especially 
as the mind of the nation was at that time 
in a very active and even excited state; 
but the Long Parliament by various ordi- 
nances endeavoured to restrain printing, at 
least on the part of the Royalist and Pre- 
latical party. This conduct on the part of 
the Long Parliament was the occasion of 
Milton’s treatise, entitled“ Areopagitica, A 
Speech for Liberty of Unlicensed Print- 
ing.” Upon the Restoration, in 1660, the 
Licensing Act (13 & 14 Car. 2, c. 33) was 
passed, which placed printing under the 
control of the Government, and in particu- 
lar confined the trade to London, York, 
Oxford, and Cambridge, limiting also the 
number of master printers to twenty; 
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PRESS, LIBERTY OF —continued. 


moreover, it imposed the severest and most 
degrading punishments on offenders against 
the Act. The Licensing Act expired in 
1695, after various periods of renewal, and 
was not again re-enacted, it having been 
the opinion of Scroggs, C.J., and of tho 
twelve other Common Law judges, that the 
Common Law was sufficient of itself, and 
without any statute to repress the publica- 
tion of any matter without the king’s 
licence, aid, the liberal opinions which 
sprung up after the Revolution of 1688, 
preferring to entrust the control of the 
press to the ordinary jurisdictions at Com- 
mon Law. 

From this date newspapers rapidly in- 
creased, and in the reign of Anne began 
to be published regularly, and some even 
daily; and in that reign they bezan 
for the first time to combine political dis- 
cussion with matters of intelligence, and 
were subject only to the two following 
atic — 4 

(1.) The stam uty on newspapers, 

which wae imposed for the first 
time in 1712; and 

(2.) The law of libel. 

Theso two restraints have been since 
gradually removed or relaxed: thus,— 

(I.) Tho tax upon newspapers, which 
was 4d. in the reign of Anne, was reduced 
to Id. in 1836, and was repealed altogether 
in 1855, and ultimately, in 1861, the duty 
upon paper also was repealed. 

(2.) The law of libel was at first ex- 
tremely severe, any reflection upon the 
Government, or upon ministers, being con- 
strued into a reflection upon the king him- 
self, and therefore as a seditious libel. 
This state of the law of libel was rendered 
all the worse by reason of the then doctrine 
of the Common Law, that the jury could 
only find the particular fact of publication, 
and not a general verdict of libel or no 
libel, that matter being left to the judges, 
who (as being the servants of the Crown) 
were naturally suspected of being disposed 
towards the Crown. And 1 the 
Case of the Seren Bishops (1687), the jury 
brou A in a general verdict of no Übel, 
yet that precedent was insufficient of itself 
to change the law, more especially as it 
was given in bad times. It was left to 
Mr. Erskine, in the Case of the Dean of St. 
Asaph (1778), to advocate the right of the 
jury in actions of libel to find a general 
verdict, and to Mr. Fox, in his Libel Act, 
1792, to confer that right upon the jury. 
By a later Act (6 & 7 Vict. c. 96), it was 
for the first time rendered competent to a 
defendant to plead in defence or justifica- 
tion the truth of the matters published, and 
that the same were so published for the 
public good. 


— 
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PRESUMPTION (presumptio). That 
which is presumed or believed in tho 
absence of any direct evidence to the con- 
trary. A presumption, or that which is 
presumed, has been denominated a violent, 
a probable, or a light presumption, accord- 
ing to the amount of weight which attaches 
to it. Thus, if a landlord sues for rent due 
at Michaelmas, 1754, and the tenant can- 
not prove the payment, but produces an 
acquittance for rent due at a subsequent 
time, in full of all demands, this is a 
violent or strong presumption of his 
having paid the former rent, and is equi- 
valent to full proof. Again, if in a suit for 
rent due in 1754, the tenant proves the 
payment of his rent due in 1755, this is a 
probable presumption that the rent of 1754 
was paid also. Again, such presumptions 
as are drawn from inadequate grounds are 
termed light or rash presumptions. Pre- 
sumptions are also commonly divided into 
(1.) Pressumptions juris et de jure, and 
(2.) Præsumptions juris tantum, the former 
class being considered irrebuttable, and the 
latter rebuttable, by contrary evidence. 

See also title Ev NCR. 


PRET, in French Law is a loan, and 
may be either (a.) Prêt à usage, correspond- 
ing to the commodatum of Roman Law (see 
that title), or (b.) Prét de consummation, 
corresponding to the mutuum of Roman 
Law (see that title). 


PRICKING FOR SHERIFFS used to be 
the method of electing the sheriffs of the 
ditferent counties of England. Originally 
the sheriffs were chosen by the people in 
their folkmote or county court; but these 
popular elections growing tumultuous, and 
the Crown also seeking to augment its 
influence in Parliament, they were put an 
end to by 9 Edw. 2, stat. 2, and it was 
enacted that the sheriffs should be as- 
signed by the Chancellor, Treasurer, 
Barons of the Exchequer, and by the jus- 
tices, and in the absence of the Chancellor, 
by the others, without him ; and since the 
time of Henry VI. it became the custom 
for thesc, or some of these, distinguished 
and learned persons, to meet in the Ex- 
chequer Chamber on the morrow of All 
Souls yearly (which day was latterly 
altered to the morrow of. St. Martin by 
the Act for abbreviating Michaelmas Term 
(24 Geo. 2, c. 48, s. 12), aud then and there 
to propose threo persons to the king (or 
queen), who afterwards appointed ono of 
them to be the sheriff, aud this was done 
by marking each name with the prick of 
a pin, and for that reuson this particular 
election was generally termed pricking for 
sheriffs. 


PRIMAGE. A small payment made to 
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PRIMAGE—continued. 

the master of a vessel for his personal care 
and trouble, which he is to receive in addi- 
tion to his wages or salary, to his own use, 
unless he has otherwise agreed with his 
employers. This payment is that intended 
in the phrase “with primage and average 
accustomed.” It ap to be of very 
ancient date; and in the old books is 
sometimes called hat money,” and also 
la contribution des chausses, ou pot de vin 
du maitre.” Abbot on Shipping by Shee, 
404; Maude & Poll. Merch. Ship. 88. 
Kay’s Law of Shipmasters. 


PRIMATE OF ALL ENGLAND. An 
ecclesiastical title belonging to the Arch- 
bishop of Canterbury, who is styled 
“ Primate of all England and Metro- 
politan.” Anciently, indeed, he had 
primey jurisdiction, not only over all 

gland, but in Ireland too; and it was 
from him that the Irish bishops received 
consecration; for Ireland had no other 
archbishop till the year 1152, and the 
Archbishop of Canterbury was then de- 
nominated “Orbis Britannici Pontifex.” 
But for a long period, up to a recent date, 
Ireland had four archbishops, one for each 
of the four provinces of Armagh, Dublin, 
Cashel, and Tuam, all of whom were dis- 
tinguished by the title of primate; but by 
the recent stats. of 3 & 4 Will. 4, c. 87, and 
4 & 5 Will. 4, c. 90, the number was 
diminished to two, the two others being 
reduced to the rank of bishops. And by a 
still more recent Act (32 & 33 Vict. c. 42), 
the entire English hierarchy in Ireland 
has been abolished. The Archbishop of 
York is sometimes styled Primate of 
England. See Burns’ Eccl. Law, by 
Phillimore. 


PRIMER FINE. On the levying of a 
fine when the writ of covenant was sued 
out, there was due to the king by ancient 
proroga nve a sum of money called primer 
fine, being a noble for every five marks of 
land sued for. It was so called because 
there was another fine payable afterwards, 
which was termed the post fine. 

See also title Fine. 


PRIMER SEISIN (prima seisina). During 
the feudal tenures, when any of the king’s 
tenants in capite died seised of lands 
or tenements, the Crown was entitled to 
receive of the heir, if he were of full age, a 
sum of money amounting to one whole 
year’s profits of the lands, which was 
termed primer seisin, i. e., first possession. 
1 Cruise, 31; 2 Inst. 134. 

PRIMOGENITURE. The right of the 
eldest son to inherit his ancestor’s estates 


to the exclusion of the younger sons; or, 
as the canon of descent has it, “ that where 
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PRIMOGENITURE—continued. 
there are two or more males, in equal 
degree, the oldest only shall inherit 
(Litt. sec. 5). The law of primogeniture 
became generally established in England 
in the reign of Henry III., in which reign 
also the lineal descent of the Crown to the 
infant issue of an elder brother in prefer- 
ence to a younger brother of full was 
established. The county of Kent is still 
an exception, theoretically at least, to the 
law of prim iture. 
See title Descents. 


PRINCIPAL AND ACCESSORY. A 
criminal offender is either a 1 pa or an 
accessory; a principal is either the actor, 
i. e., the ac perpetrator of the crime, 
or else is present, aiding and abetting the 
fact to be done; an accessory is he who is 
not the chief actor in the offence, nor yet 
present at its performance, but is some- 
way concerned therein, cither before or 
after the fact committed. An accessory 
before the fact is he who, being absent at 
the time of the commission of a felony, 
procures, counsels, or commands the princi- 
pal felon to commit it; as if several plan 
a theft, which one is to execute; or if a 
person incites a servant to embezzle the 
goods of his master. An accessory after 
the fuct is one who, knowing a felony to 
have been committed, receives, 
relieves, comforts, or assists the principal 
or accessory before the fact with a view to 
his escape. 1 Hale, 613, 618. 

See also titles Aocrssonrzes; AIDERS 
AND ABETTOBS. 


PRINCIPAL AND AGENT. The English 
Law adopts the maxim, that what a man 
does through another person he does for 
himself (ai hae per alium facit per se), 
and as a rule (but subject to a few ex- 
ceptions, chiefly statutory) what a man 
may do by himself he may also do by 
another acting for him; but the converse 
does not hold, that what he cannot do for 
himself, he cannot do for another, for in- 
fants and married women, although they 
cannot bind themselves, may be agents so 
as to bind the principal who employs them. 

Agents are either general or special; 
but in either case the authority of the agent 
is confined by his instructions, whether par- 
ticular or general, and the same rules of 
law apply to both. 
hese rules are principally the follow- 
(1.) Where an agent contracts within 
the scope of his authority he binds his 

ee and if without that scope, then 
e does not bind the latter; 
(2.) Where an agent contracts as princi- 
l he is personally liable: 
(3.) But in case (2), if the principal is 


in 
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PRINCIPAL AND AGENT—continued. 


known at the time of the contract to the 
other contracting party, who chooses there 
and then to debit the principal, the agent 
is not liable; and, on the other hand, if 
with the like knowledge he there and 
then debits the agent, the principal is not 
liable ; 

(4.) But if the principal is unknown at 
the time of the contract to the other con- 
tracting party, then, whether the agent 
represent himself or not as principal, the 
other contracting party may, upon dis- 
covering the principal, debit at his election 
either the principal or the agent: 

(5.) Where, however, the principal is at 
fault in permitting his agent to act as 
apparent principal, and thereby the other 
contracting party is in-uced to contract 
with him, the true principal, if he should 
afterwards iutervene, will take subject to 
all rights or 7 6. 9., by way of set- 
off, which the third party had against the 
apparent principal (George v. ett, 
7 T. R. 359); d ý ae 

(6.) Where a person having no authority 
as an agent represents himself as agent, 
and in that self-assumed capacity enters 
into a contract, the other contracting 
party cannot charge the pretended princi- 

al either upon the contract or at all; but 

e may charge the assuming agent, not 
indeed, upon the express contract, but 
upon an implied contract or warranty that 
he had authority to make the contract, and 
in that way he will make such agent liable 
for damages (Collen v. Wright); and 

(J.) An agent who contracts in writing 
should describe himself both in the body 
of tlie instrument and in his signature to 
it, as agent merely for his principal, naming 
the latter in both places, otherwise hie may 
(in case of any ambiguity in the instru- 
ment) be held personally liable (Humfrey v. 
Dale, 7 El. & Bl. 266; El. Bl. & El. 1004) ; 
and he will certainly be personally liable 
in such a case if he numes a fictitious 
principal. 

Agency is determined by death of either 
principal or agent; nor does the English 
Law admit of that equitable extension of 
the Roman Law, whereby a stranger con- 
tracting with the agent in ignorance of 
the principal’s death was protected, and 
might recover. Smout v. 
W. 1; Blades v. Free, 9 B. & C. 157. 


PRINCIPAL AND SURETY: See title 
Surery. 


PRISONS: See titles Escape ; Resove. 


°” PRIVATE ACT OF PARLIAMENT. Is 
an Act affecting particular persons, as 
distinguished from a public Act, which 
concerns the whole nation. Tho statutes 


y, 10 M. &. 
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PRIVATE ACT OF PARLIAMENT—cont. 


of the realm are generally divided into 
public and private. The former being an 
universal rule that regards the community 
at large, and of which the Courts of Law 
are bound of themselves judicially to take 
notice; the latter being rather exceptions 
than rules, operating only upon particular 
persons and private concerns, and of these 
the judges need only take notice when ex- 
pressly pleaded. Thus the statute 18 Eliz. 
c. 10, which prevents the master and 
fellows of any college, the dean and 
chapter of a cathedral, or any other person 
having a spiritual living, from making 
leases for longer terms n twenty-one 
ears or three lives, is a public Act, it 
ing a rule prescribed to spiritual persons 
in general; but an Act to enable the 
Bishop of Chaster to make a lease to A. B 
for sixty years, which is otherwise beyond 
a bishop’s power, concerns only the parties, 
and is, therefore, a private Act. 4 Rep. 
13 a.; Ibid. 76 a. 
See also next title. 


PRIVATE BILLS. All parliamentary 
bills which have for their object some 
particular or private interest are so termed, 
as distinguished from such as are for the 
benefit of the whole community, and which 
are thence termed public bills. The mode 
in which Parliament proceeds in the pass- 
ing of pooli and private bills well illus- 
trates their distinctive characters. In pass- 
ing public bills, Parliament acts strictly 
in its legislative capacity ; it originates the 
measures which appear for the publie good; 
it conducts inquiries, when necessary, for 
its own information, and enacts laws ac- 
cording to its own wisdom and judgment, 
The forms iu which its deliberations are 
conducted are established for its own con- 
venience; and all its proceedings are 
independent of individual parties, who 
may petition indeed, and are sometimes 
heard by counsel; but who have no direct 
participation in the conduct of the business, 
nor immediate influence upon the julg- 
ment of Parlinment. In passing private 
bills, the Parlisment still exercises its 
legislative functions, but its proceedings 
partake also of a judicial character. The 
persons whose private interests are to be 
promoted appeur as suitors; while those 
who apprehend injury are admitted as 
adverse parties in the suit. All the formali- 
ties of a Court of justice are maintained ; 
various conditions are required to be ob- 
served, and their observance to be strictly 
proved; and if the parties do not sustain 
the bill in its progress by following evcry 
regulation and form prescribed, it tis not 
forwarded by the House in which it is 
pending; and if they abandon it, and no 
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PRIVATE BILLS—continued. 


other parties undertake its support, tho 
bill is lost, however sensible the House 
may be of its value. The analogy which 
all these circumstances bear to the pro- 
ceedings of a Court of justice is further 
supported by the payment of fees, which is 
required of every party supporting or 
opposing a private bill, or desiring or op- 
sing any particular provisions. May's 
url. Pract. 626. 


PRIVATE CHAPELS: See title Pro- 
PRIETARY CHAPELS. 


PRIVATE WAY: See title Way and 
title EASEMENT, 


PRIVIES (from the Fr. priré, familiar, 
intimate, &c.). Persons between whom 
some connection exists, arising from some 
mutual contract entered into with each 
other: as between donor and donee, lessor 
and lessee; or else it signifies persons 
related by blood, as ancestor and heir, &c. 
And this connection which 80 arises or 
exists between persons is termed privity. 
The word “ privy ” is used with various ad- 
juncts, in order to express the nature of 
the privity or connection which exists 
between persons. Thus, persons related 
by blood, as ancestor and heir for instance, 
are denominated privies in blood; those 
related to a party by mere right of repre- 
sentation, as executors or administrators 
of a deceased person, are denominated 
privies in representation, or in right; those 
connected with each other in respect of 
estate, as lessors and lessees, donors and 
donees, &c., are denominated privies in 
estate. So also those who are in any way 
related to the parties who levy a fine and 
claim under them, either by right of blood 
or otherwise, are denominated privies to a 
fine; and the connection or relationship 
which in all such cases arises or exists 
between the parties is termed privity; so 
that between lessors and lessees, who are 
termed privies in estate, there also exists 
privity of estate. 5 Cruise, 158; Les Termes 
de la Ley. 


PRIVILEGE (privilegium). Sometimes 
used in law for a place which has some 
special immunity: and sometimes for an 
exemption from the rigour of the Common 
Law. It is either real or personal. A real 
privilege is that which is granted to a 
place, a personal privilege that which is 

nted to a person. An instance of the 
ormer kind is the power granted to the 
universities to have Courts of their own; 
an instance of the latter kind is the 
exemption of certain persons from being 
obliged to serve in certain offices, or to 
perform certain duties. Kitchen; Cowel. 

See also title PARLIAMENT. 
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PRIVILEGED COMMUNICATION. i: 
actions for libel or slander, one of the mat 
common defences is that of privilege. u 
that the words spoken or written were 4 
privileged communication. The chic 
grounds of privilege are the following: 

C1.) That the defendant was the masir 
of the plaintiff, and spoke the wend: t 
him while that relation was continuing 
(Somerville v. Hawkins, 10 C. B. 583); 

(2.) That the defendant spoke or wnt 
the words as part of a character which be 
was requested to give of the plaintif 
(Fountain v. Boodle, 3 Q. B. 11); 

(3.) That the words were a fair com 
ment upon an author or speaker (Wan 
v. Walter, L. R. 4 Q. B. 73); ani 

(4.) That the defendant had a pecu- 
niary interest (direct or indirect) in tle 
business with reference to which the worl: 
5 spoken, Corhead v. Rickards, 2 C. 

. 569. 


PRIVILEGED DEBTS. Those debts 
which an executor may pay in preferenc 
to others; such as the funeral expens~ 
servants’ wages, expenses of medical at- 
tendance incurred during the illness of th- 
deceased, &c. Also, in bankruptcy pr» 
ceedings under the Bankruptcy Act, 18. 
the following classes of debts are privi- 
leged, i. e., entitled to priority of puy- 
ment ;— 

(1.) Parochial, and other local rates ; 

(2.) Assessed taxes ; 

(3.) Land tax; 

(4.) Pro rty or income tax up to tbe 
5th of April preceding. In each 
of these cases to the extent uf 
one year’s arrears only : 

(5.) Wages or salaries of clerks or ser- 
vants, not exceeding four months’ 
arrears or £50; an 

(6.) Wages of labourers and workmen, 
not exceeding two months’ ar- 
rears. 


PRIVITY OF CONTRACT. That con- 
nection or relationship which exists be 
tween two or more contracting parties is so 
termed, It is essential to the maintenance 
of an action on any contract that there 
should subsist a privity between the 
plaintiff and the defendant in respect of 
the matter sued on; and the absence of 
such privity is fatal to the action (Baron 
v. Husband, 4 B. & Ad. 611). But in some 
cases, where an action of contract will not 
lie for want of privity, an action of tort 
(in which privity is not an essential) will 
Properly lie. Gerhard v. Bates, 2 El. & Bl. 


l Bee title CONTRACTS. 


PRIZE. Is booty seized on land or 
captured at sea in times of war. The 
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PRIZE—continued. 
English Court of Admiralty has always 
had jurisdiction in the matter of naval 
captures; but until the stat. 3 & 4 Vict. c. 
65, s. 22, it had no jurisdiction in the 
matter of land seizures, or booty. Banda 
and o Booty Case, Law Rep. 1 A. & 


Prize tribunals are a species of interna- 
tional tribunals, their sentences being con- 
clusive evidence upon every matter within 
their respective jurisdictions (Bolton v. 
Gladstone, 5 East, 155); but nothing that 
rests on mere inference from these sen- 
tences is conclusive in the same manner 
(Fisher v. Ogle, 1 Camp. 418). The con- 
clusive effect of these sentences appears to 
arise from the fact that they are not given 
in any litigation tnter partes (the foreign 
state having no locus stundi in the Courts) 
nor yet ez parte; but the sovereign state 
itself in which the Court is sitting is by 
means of its Court making an inquiry for 
itself, and adjudicating for itself only, and 
the sovereign state is answerable to the 
injured party (if any), who will either 
claim or recriminate through his own 
government 


PROBATE (probatio). The copy of a 
will or testament made out in parchment 
under the seal formerly of the ordinary, 
and now of the Court of Probate, and 
usually delivered to the executor or ad- 
ministrator of the deceased, together with 
a certificate of the will’s having been 

roved, is commonly called the probate. 

t is sometimes used for the act of provin 
a will. The meaning of proving a wil 
may be thus explained. An executor, 
before he is permitted to take a probate of 
the will, is obliged to swear, formerly 
before the ordinary or his surrogate, and 
now before a registrar of the Court of 
Probate, that the writing contains the true 
last will and testament of the decensed as 
far as he knows or believes, and that he 
will truly perform the same by paying 
first the testator’s debts, and then tlie 
legacies therein contained, as far as the 
goods, chattels, and credits of the deceased 
will thereto extend, and the law charge 
him; and that he will make a true and 
perfect inventory of all the goods, chattels, 
and credits, and exhibit the same into the 
registry of the Court at the time assigned 
by the Court, and render a just account 
thereof when lawfully required; and this 
is termed proving a will. Toller's Exe. 
58. 

See also title Province a WILL. 


PROCEDENDO. A writ by which a 
cause which has been removed from an 
inferior to a superior Court by certiorari or 
otherwise, is sent down again to the same 
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PROCEDENDO—continued. 
Court to be proceeded with there, after it 
has ap that the defendant had not 
cause for removing it. Cowel; Les 
Termes de la Ley. 


PROCEDURE. This word is commonly 
opposed to the sum of legal principles con- 
stituting the substance of the law, and 
denotes the body of rules, whether of 
practice or of pleading, whereby rights 
are effectuated through the successful 
application of the proper remedies. It is 
also generally distinguished from the Law 
of Evidence. The procedure of different 
jurisdictions varies, that of the Courts of 
Common Law being in many respects 
different from the procedure in the Courts 
of Equity; but under the Judicature Act, 
1873, aud the rules made and to be made 
thereon, some attempt is made to ensure 
uniformity of procedure in these two 
hitherto separate jurisdictions. The pro- 
cedure in criminal cases also differs from 
that in civil ones, and is not affected by 
the Judicature Act, or the rules thereon. 
For the particular rules of procedure, the 
reader must consult the particular titles 
contained in the Table of Contents under 
the heads Practice and Pleading. 


PROCESS. This word is generally de- 
fined to be the means of compelling the 
defendant in an action to appear in Court. 
And when actions were commenced by 
original writ, instead of, as at present, by 
writ of summons, the method of compel- 
ling the defendant to appear was by what 
was termed original process, beiug founded 
on the original writ, and so called also to 
distinguish it from mesne or intermediate 
process, which was some writ or process 
which issued during the progress of the 
suit. The word process, however, as now 
commonly understood, signifies those formal 
instruments called writs. The word “ pro- 
cess ” is in Common Law practice frequently 
applied to the writ of summons, which is 
the instrument now in use fur commencing 
personal actions. The word “ process,” how- 
ever, in its more comprehensive significa- 
tion, iucludes not only the writ of sum- 
mons, but all other writs which may be 
issued duriug the progress of an action. 
Those writs which are used to carry the 
judgments of the Courts into effect, and 
which are termed writs of execution, are 
also commonly denominated final process, 
because they usually issue at the end of a 
suit. Steph. on Plead. 21; Smith's Ac- 
tion at Law, 56; 1 Arch. Pract. 582. 


PROCHEIN AMY (nezt friend). As an 
infant cannot legally sue in his own name, 
the suit or action must be brought by his 
prochetn amy, t.e., some friend who is will- 
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PROCHEIN AMY—continued. 


ing to take upon himself the trouble and 
responsibility. Co. Litt. 135 b., note; Cro. 
Car. 161. 

See also title NEXT FRIEND. 


PROCLAMATION. A notice publicly 
made of anything; or a public declara- 
tion of the king’s will made to his subjects. 
It was the opinion of Lord Coke, that pro- 
clamations, when grounded on the laws 
of the realm, were of great force; and of 
Blackstone, that proclamations were bind- 
ing on the subject when they did not con- 
tradict the laws of the land, or tend to 
establish new ones; and they appear, in 
fact, to be a proper mode, if not of signify- 
ing, at any rate of enforcing, the law, and, 
as such, to be a necessary part of the 
executivo, in proper cases. They have 
been used at all times by all classes of 
sovereigns, as well those who regarded the 
constitution as those who disregarded it. 
The stat. 31 Hen. 8, c. 8, gave to the king’s 
. in ecclesiastical matters the 
orce of law; and, similarly, Orders in 
Council made in virtue of ey like enabling 
statute have the force of law. 


PROCLAMATION OF A FINE. The 
notice or proclamation which was made 
after the engrossment of a fine, and which 
consisted in its being openly read in Court 
sixteen times: viz. four times in the term 
in which it was made, and four times in 
each of the three succeeding terms; 
which, however, was afterwards reduced to 
one reading in each term, 


PRO OONFESSO. When a defendant 
in a suit in Chancery will not put in his 
answer to the plaintiffs bill, and the 
proper means have been resorted to, to 
compel him to do so, and yet he does it- 
not, and will not do it, the plaintiff may 
proceed to have the bill taken against him 
pro confesso (i. e. as confessed), and to ob- 
tain a decree in the suit on the assumption 
that the defendant has confessed the truth 
of the bill: for by his not answering it, 
and remaining silent, it is assumed, reason- 
ably enough, that he confesses the truth of 
its contents. 


PROCTOR (procurator). An officer of 
the Ecclesiastical Courts, while these ex- 
isted, and now of the Court of Probate, 
whose dutics correspond with those of an 
attorney in the Common Law Courts; and 
in fact all such attorneys may, and com- 
monly do, now act as proctors in the Court 
of Probate. 


PROCURATION (procuratio). Indorsing 
a bill of exchange by procuration, is doing 
it as proxy for or by authority of another. 
Also, many contracts are entered into per 
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PROCURATION continued. 
proc., a8 it is called; in which case the 
agent should describe himself as such both 
in the body of the document and in his 
signature to it, otherwise he may be incur- 
ring a personal liability upon it. 
See title PRINCIPAL AND AGENT. 


PROCURATOR. In its general signifi- 
cation means any one who has received a 
charge, duty, or trust for another. Thus the 
proxies of the Lords in Parliament are in 
our old books called procuratores ; so also a 
vicar or lieutenant was so called, and even 
the bishops were sometimes called procura- 
tores ecclesiarum. From this term came 
the word “ proctor, meaning one who 
acted for another in the Ecclesiastical 
Courts, the same as an attorney does for 
his client in the Common Law Courts. The 
word “ procurator” was also used for him 
who gathered the profits of a benefice for 
another man, and the word “ procuracy ” 
for the writing or instrument which autho- 
rized the pr anioe to act. Cowel; Les 
Termes de la Ley. 


PROCUREUR DU ROI. In French Law 
is a public prosecutor, with whom rests the 
initiation of all criminal proceedings. In 
the exercise of his office (which appears to 
include the apprehension of offenders), he 
is entitled to call to his assistance the 
public force (posse comitalus); and the 
officers of police are auxiliary to him. 


7 7 
PROCUREUR - GENERAL, ou IMPE- 
RIAL. In French Law is an officer of the 
Imperial Court, who either personally, or 
by his deputy, prosecutes every one who is 
acc of a crime according to the forms 
of French Law. His functions appear to be 
confined to preparing the case for trial at 
the assizes, assisting in that trial, demand- 
ing the sentence in case of a conviction, 
and being present at the delivery of the 
sentence. He has a general superintend- 
ence over the officers of police and of the 
juges dinstruction, and he requires from 
the procureur du roi a general report once 
in every three months. 


PROFERT IN CURIA (he pore in 
Court): See title Oven or DEEDS AND 
RECORDS. 


PROFITS A PRENDRE. Are rights of 
taking some portion of the substance or 
ae of lands, in which respect they are 

istinguished trom easements, which are 
privileges without profit (see title Ease- 
MENTS). They are to all intents and pur- 
poses mere rights of common, and their 
varieties are specified under that title. 


PROHIBITION. A writ issuing pro- 
perly out of the Court of King’s Bench, 
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PROHIBITION— continued. 
being the king’s prerogative writ; but for 
the furtherance of justice it may also 
be had in some cases out of the Courts 
of Chancery, Common Pleas, or Exchequer, 
directed to the judge and parties of a suit 
in any inferior Court, commanding them to 
cease from the prosecution thereof, upon 
a suggestion that either the cause origin- 
ally, or some collateral matter arising 
therein, does not belong to that jurisdic- 
tion, but to the cognizance of some other 
Court. No such prohibition will issue 
after sentence unless the want of jurisdic- 
tion below appears on the face of the pro- 
ccedings. Buggin v. Bennet, 4 Burr. 20, 35. 

In early times, the chief use of prohibi- 
tions was to restrain the Ecclesiastical 
Courts from interfering in matters which 
were properly subject to the jurisdiction of 
the Courts of Common Law, whence also 
numerous statutes were passed in aid of 
the Common Law (see titles ARTICULI 
CLERI; CLARENDON, CONSTITUTIONS OF). 
And the clergy used to complain, notably 
in the reign of James I. during the primacy 
of Archbishop Bancroft, that the Common 
Law Courts extended their interfereuce 
with the spiritual Courts by means of their 
prohibitions too far (sce Case of Prohibi- 
tions, 12 Rep. 59). But in more modern 
times the uses of writs of prohibition have 
been chiefly the following: 

(I.) To commissioners, justices, and in- 
ferior Courts generally, whether 
civil or criminal, for assuming 
unwarranted jurisdiction ; 

(2.) To Courts of Appeal, not except- 
ing even the Judicial Committee 
of the Privy Council. Darly v. 
Cozens, 1 T. R. 552; Ex parte 
Smyth, 3 A. & E. 719. 

But, semble, no prohibition will issue to 
restrain the Lord Mayor's Court, this being 
a consequence of the words of s. 15 of the 
Mayor’s Court Procedure Act, 1857, which 
provide that all objections to the jurisdic- 
tion shall be taken by plea only. 

The Court of Chancery can properly 
grant a prohibition (as distinguished from 
an injunction) during vacation only, and 
not during term. 


PRO INDIVISO (as undivided). The 
joint occupation or possession of lands; 
thus lands held by co-parceners are held 
pro indiviso, that 1s, they are held undi- 
videdly, neither party being entitled te 
any specific portions of the land so held, 
but both or all having a joint interest in 
the undivided whole. Cowel. 


PROMISE. In law is either express or 
implied. Express, when founded upon the 
express contract or declaration of the party 
promising; implicd,. wl.en the promise is 
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PROMISE—continued. 


inferred from his acts, conduct, or peculiar 
position. Thus, the law will always infer a 
promise by a debtor to pay a debt due to 

is creditor ; and in an action against the 
debtor for recovery of the debt, such pro- 
mise must be alleged in the declaration, 
although it need not be specifically proved. 

See also title A8SUMPSIT. 


PROMISSORY NOTE. A written in- 
strument by which one person engages or 
promises to pay a certain sum of money to 
another. It in many respects resembles a 
bill of exchange; the following is an ordi- 
nary form of a promissory note :— 


£100 Os. Od. 


London, 1st March, 1874. 
On demand, I promise to pay to James 
Williams, or bearer, one hundred pounds, 
value received, 
JOHN ANDERSON. 


A promissory note, of course, varics from 
the above form according to circumstances ; 
thus a party frequently promises to pay at 
a certain period after the date of it instead 
of on demand, and then it would run thus: 
“ Three months (as the case may be) after 
date, I promise,” &c. 
See also title BILL or EXCHANGE, 


PROMOTERS. Those persons who in 
popuar and penal actions prosecute 
offenders in their own name and in that 
of the king’s, and are thereby entitled to 
a part of the fine or penalty inflicted on 
the offender as a reward for so prosccuting. 
The term is also, and now almost exclu- 
sively, applied to a party who puts in 
motion an ecclesiastical tribunal for the 
purpose of correcting the manners of any 
person who has vivlated the laws eccle- 
siastical, and, taking such a course, he is 
said to “ promote the office of the judge” 
(see Taylor v. Morley, 1 Curt. 470). It 
would appear that the office of the judge 
ought not to be promoted in a suit by more 
than one person, excepting in the case of 
churchwardens (per Sir H. Jenner, 2 Curt. 
403). The word promoters is also usel to 
denote a number of persons who project and 
endeavour to float a public undertaking, 
e. g., promoters of railway companies. 


PROPERTY (proprietas). A word of 
almost infinite extent, including every 
species of acquisition which a man may 
havean interest in. ‘Thus the terms lands, 
goods, chattels, effects, and, indeed, almost 
every term which represents an object in 
which a person may acquire an interest or 
a right, are included in the word“ 3 
perty.” Doe d. Morgan v. Morgan, 6 B. & 
C. 512. 
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PROPOUNDER OF A WILL. He by 
whom it is brought forward, and who seeks 
to obtain for it the probate formerly of the 
ordinary or of the Prerogative Court, and 
now of the Court of Probate. This is gene- 
rally the executor; but if any testamentary 
paper be left in the possession of, or mate- 
rially benefits, any other person, it may be 
propounded by such person. Wood and 
Others v. Goodlake; Helps and Others, 
2 Curt. 84, 95. 


PROPRIETARY CHAPELS. There are 
four principal sorts of chapels: Ist. Private 
chapels; 2nd. Chapels of ease; 3rd. Free 
chapels; and 4th. Proprietary chapels. Ist. 
Private chapels are those which noblemen 
or any worthy and religious persons have, 
at their own expense, built in or near their 
own houses, for them and their families to 
perform religious duties in. These, and 
their ornaments, sre maintained by those to 
whom they belong, and chaplains are pro- 
vided for them by themselves with suitable 
pensions. The minister, by his appoint- 
ment, gains no freehold interest, and may 
be dismissed whenever the party who ap- 
pointed him thinks fit (4 B. ke C. 573; Rog. 
Eccl. Law. 149). 2nd. Chapels of ease are 
such as are built within the precincts of a 
parish and belong to the parish church and 
the parson of it (2 Roll. Abr. 840, 1. 51, 
341, 1. 2). It is a mere oratory for the 
parishioners in prayers and preac ing (sac- 
raments and burials being received and 
performed at the mother church), and com- 
monly the curate is removable at the will 
of the parochial minister (Gibs. 209; 1 
Burn’s Eccl. Law, 299). 8rd. Free chapels 
are such as are of royal foundation or 
founded by subjects by the licence or grant 
of the Crown. Hence they are usually 
found upon the manors and ancient de- 
mesnes of the Crown, where they were 
built whilst in the king’s hands for the 
use of himself and his retinue when he 
came to reside there (Godol. Ab. 146). 
4th. Proprietary chapels are such as have 
been built within time of memory; and 
these are usually assessed to the rates as 
other buildings and dissenting chapels are. 
These capels, unless when they are 
enabled by statute, can exercise no paro- 
chial rights, and are described by Sir 
John Nicholl to be “ anomalies unknown 
to the constitution and to the ecclesiastical 
establishment of the Church of England.” 
2 Hag. 46. 


PROPRIETATE PROBANDA. A writ 
which used to be directed to the sheriff, 
requiring him to inquire by inquest 
whether goods distrained were the pro- 
perty of the plaintiff, or of the person claim- 
ing them. This writ issued when to a writ 
of replevin the sheriff returned as his rea- 
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PROPRIETATE PROBANDA—conid 
son for not executing it, that the distrainor, 
or other person, claimed a property in the 
goods distrained (2 Arch. . 827). The 
object of this writ is now obtained by 
means of a summons to interplead. 


L 
PROPRIÉTÉ. In French Law, in the 
right of enjoying and of disposing of 
things in the most absolute manner, sub- 
ject only to the laws. 


PRO RATA (in ; at a certain 
rate). As, under certain circumstances, 
the payment of freight is regulated ac- 
cording to the portion of the voyage per- 
formed, pro ratd itineris peracts. Abbot 
on Shipping, by Shee, 438, et seq. ; 1 M. & 
S. 453: 5 Taunt. 512; 10 East, 378, 526. 
See also the phrase used in 2 Williams's 
Exors. 1459. 


PROROGATION OF PARLIAMENT: See 
title PARLIAMENT. 


PROTECTION, WRIT OF. A preroga- 
tive writ which the king may nt to 
privilege any person in his service from 
arrest during a year and a day; this pre- 
rogative, however, is seldom exercised ; it 
was formerly the subject of much abuse, 


whence the frequent cial oa E 
it in the early constitutional peri 


PROTECTOR. By s. 32 of the stat. 3 
& 4 Will. 4, c. 74, power is given to any 


` settlor to appoint any person or persona, 


not exceeding three, the protector of the 
settlement, and also to perpetuate that 
protectorship; and by s. 83 of the same 
Act, if any protector is a lunatic, idiot, or 
of unsound mind, the person for the time 
being entrusted by the royal sign mannal 
with the care and custody of the persons 
and estates of such persons (being usually 
the Lord Chancellor) is constituted pro- 
tector in the place of such lunatic, idiot, 
or person of unsound mind; or if the pro- 
tector is a convicted felon, or an infant, or 
it is uncertain whetlier he is living or 
dead, and generally in the absence of a 
protector for other causes, there being a 
subsisting prior estate, the Court of Chan 
cery is constituted protector in his stead. 
However, by s. 22 of the Act, it is enacted 
that if at the time of a subsisting tenaney 
in tail under a settlement, there is also 
subsisting under the same settlement in 
the anie landa, any estate for years deter- 
minable on a life or lives, or any greater 
estate (not being an estate for years sim- 
ply) prior to the estate tail, the owner of 
such prior estate (or if there be more than 
one such, then the owner of the first of 
them, being otherwise qualified) shall be 
the protector of the settlement, notwith- 
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PROTECTOR— continued. 
standing such owner may have wholly 
alienated his estate, or have incumbered 
the same; and by s. 23, each of two or 
more persons, co-owners of such prior 
estate, is sole 5 in the proportion of 
his share; and by s. 24, a married woman 
being owner of such prior estate, if settled 
to her separate use, is sole protector, and 
if not so settled, is protector together with 
her husband. But by ss. 27 and 31, the 
following persons, as such, are not to be 
capable of being protectors, viz., dowresses, 
bare trustees, heirs, executora, administra- 
tors, or assigns : but a tenant by the cur- 
tesy may be protector (s. 22), and also a 
bare trustee under a settlement dated on 
or before the 31st of December, 1833. 

The protector is, in the exercise of his 
own unlimited discretion, to accord or to 
withhold his consent to any disposition of 
an actual tenant in tail ; but once he has 
accorded the same, he cannot afterwards 
recall it, s. 44. The protector, by s. 42, is 
to give his consent either in the deed of 
disposition, or by any deed prior to or con- 
temporaneous with the of disposition, 
the distinct deed (if any such is used) re- 
quiring to be inrolled in the Court of 
Chancery either with or before the inrol- 
ment of the deed of disposition. The Lord 
Chancellor or Court of Chancery may sig- 
nify his or its consent by order. 


PROTEST. In its most general and 
enlarged sense signifies an open declara- 
tion or affirmation. Thus, when in the 
House of Lords any vote passes contrary to 
the sentiments of any of its members, such 
members may, by leave of the House, 
enter their dissent on the journals of the 
House, with the reasons of such dissent, 
which is usually styled their protest. So 
also the term protest, as applied to 
foreign bills of exchange, signifies a solemn 
declaration by the notury that the bill has 
been presented for . or pay- 
ment aud dishonoured. also amongst 
mariners, a declaration made on oath before 
a magistrate or notary public in any dis- 
tant port of tho damage likely to ensue 
from a ship's delay is termed a protest. 


PROTESTATION. A particular formula 
which was used in pleading was so termed ; 
the nature of it may be thus explained :— 
It. is frequently expedient for a party to 
plead in such a manner as to avoid any 
implied admission of a fact which cannot 
with propriety or safety be positively 
affirmed or denied; and this might be 
doue by the party interposing an oblique 
allegation or denial of some fact, pro- 
testing that such a matter did or did not 


PROTESTATION—continued. 


direct affirmation or denjal; and this was 
technically termed a protestation. This, 
however, by a late rule of Court (Hil. T. 
4 Will. 4) is disallowed. In a demurrer to 
a bill in the Court of Chancery, the form 
begins with a protestation in this manner: 
“This defendant by protestation not con- 
fessing or acknowledging all or any of the 
matters or things in the said bill of com- 
plaint contained to be true in such manner 
and form as the same are therein set forth 
and alleged, doth demur, &c.” See Hun- 
ter’s Suit in Equity, App. p. 275. 


PROVISIONAL ASSIGNEE. Was an 
assignee to whom the property of a bank- 
rupt was assigned until the regular or 
permanent assignees were appointed by the 
creditors. But the 1 & 2 Will. 4, c. 56, 
s. 22, and 5 & 6 Vict. c. 122, 8. 48, having 
enacted that until assignees should be 
chosen by the creditors of each bankrupt, 
the official assignee to be appointed to act 
with the creditors’ assignees should be 
enabled to act, and should be deemed to 
be to all intents and purposes a sole as- 
signee of each bankrupts estate and effects, 
provisional assignees ceased to be any 
longer necessary, the official assignees act- 
ing, in fact,as such provisional assignees 
in all cases. The like simplification of the 
bankruptcy law is preserved under the Act 
of 1869, under which the registrar of the 
Court is the official trustee until the Court 
or the creditors have appointed a parti- 
cular trustee of the bankrupt. 


PROVISIONS. The nominations to 
benefices by the pope were so called, and 
those who were so nominated were termed 
provisors. Various statutes were passed in 
the reign of Edward III. forbidding all 
ecclesiastical persons from purchasing these 

rovisions: see in particular the stats. 
25 Edw. 8, st. 6, and 27 Edw. 3, st. 1, which 
are pre-eminently culled the Statutes of 
Provisors. 
See also title PRAEMUNIRE. 


PROVISO. A condition or provision 
which is inserted in deeds, and on the per- 
formance or non-performance of which tho 
validity of the decd frequently depends: 
it usually begins with the word “ pro- 
vided.” Thus, in leases there is usually a 
proviso that if the rent be unpaid for the 
space of twenty-one days after the day 
appointed for the payment of it, then it 
shall be lawful fur the lessor to enter into 
arate of the premises (4 Cruise, 376). 

in mortgage deeda, that part which pro- 
vides that on payment of the mortgage- 
money and interest and costs by the mort- 
gazor, the mortgagee shall re-convey the 


exist, and at tho same time avoiding a | estate to the mortgagor, is termed the pro- 
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PROVISO— continued. 
viso for redemption, because it is by virtue 
of that proviso tliat the mortzagor is em- 
powered to redeem his estate. 
See also title Proviso, TRIAL RT. 


PROVISORS : See title PROVISIONS. 


PROVISO, TRIAL BY. In all cases in 
which the plaintiff, after issue joined, does 
not proc to trial, when by the course 
and practice of the Court he might have 
done so, the defendant may, if he wishes, 
give the plaintiff notice of trial, and pro- 
ceed to trial as in ordinary cases: this is 
termed a trial by proviso. It is so called 
because, in the distringas to the sheriff 
there is a proviso thut provided two write 
shall come to his hands he shall execute 
one of them only (2 Arch, Prac. 1492-3), 
But as this mode of procceding is tedious 
and expensive, the defendant in ordinary 
cases more usually takes proceedings under 
the C. L. P. Act, 1852, s. 101, to compel the 
plaintiff to proceed to trial. 


PUBLIC ACT OF PARLIAMENT is an 
Act which concerns the whole community, 
and of which the Courts of Law are bound 
judicially to take notice. See for distinc- 
tion between a Public and Private Act, 
title Prrvare Aor oF PaRLIAUEN T. See 
also title PRIVATE BILLS. 


PUBLICATION. This word, as applied 
to the depositions of witnesses in a suit in 
Chancery, signified the right which was 
exercised by the clerks in Court, or the 
examiner, of openly shewing the depositions 
as taken at the examination of such wit- 
nesses. There was a limited time only, 
namely, eight weeks after issue joined, 
within which this public shewing of the 
depositions was permitted to be made ; after 
which time publication was said to have 
passed. But the Court would enlarge the 
time for publication, and latterly even upon 
summons at chambers. The closing of the 
time for taking evidence under the modern 
practice is the same thing as the passing 
of publication under the former. 


PUBLIC COMPANY: See title Jorntr 
Stock CoMPANIES. 


PUBLIC HEALTH: See title Heaura, 
PusBtic. 


PUBLISH. The publishing of a will 
by a testator signified the declaration 
which he made (usually at tlie time of 
signing it) in the presence of a proper 
number of witnesses, that it was his last 
will and testament. But under the new 
Wills Act, 1 Vict, c. 26, no such publication 
is now necessary to the validity of a will, 
8. 13. 
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PUIS DARREIN CONTINUANCE (since 
the last adjournment, or continuance). By 
the ancient pelica dl alljournments of 
the proceedings took place for certain pur- 
poses from one day or one term to auother, 
there was always an entry made on the 
record expressing the ground of the ad- 
journment, and appointing the parties to 
re-appear at a given day, which entrics 
were culled continuances. In tlie intervals 
between such continuances and the day 
appointed the parties were of course out of 

vurt, and consequently not in a situation 
to plead. But it sometimes happened, 
that after a plea had been pleaded, and 
while the parties were out of Court in con- 
sequence of such a continuance, some new 
matter of defence arose which did not exist 
before the last continuance, and which the 
defendant consequently had had no opportu- 
nity of pleading before that time. This new 
defence he was therefore entitled, at the 
day given for his re-appearance, to plead, 
as a matter that had happened after or 
since such last continuance (puis darretn 
continuance) ; and it was, therefore, termed 
a plea puis darrein continuance. And 
under the O. L. P. Act, 1852, s. 69, in cases 
in which a pka puis darretn continuance 
has heretofore been pleadable in bane or 
at nisi prius, the same defence may be 
pleaded, with an allegation that the matter 
arose after the last pleading; but no such 
plea shull be allowed unless accompauied 
with an affidavit that the matter thereof 
arose within eight days next before the 
plcading of such plea, or unless the Court 
or a judge shall otherwise order. 2 Arch. 
Pr. 920. 

See title CONTINUANCE. 


PUISNE (Fr. puiné, younger, subor- 
dinate). Thus all the judges, excepting 
the chicfs, are termed puisne judges; that 
is, they are subordinate to their respective 
chiefs. As to mulier puisne, see title Erane. 


PUISSANCE PATERNELLE. In French 
Law the mule parent has the following 
rights over the person of his child :—(1.) If 
child is under sixteen years of age he may 
procure him to be imprisoned for one month 
or under; (2.) If child is over sixteen and 
under twenty-one he may procure an im- 
prisonment for six months or under, with 
power in each case to prooure a sccund 
pe of imprisonment. The female parent, 

ing a widow, may, with the approval of 
the two nearest relations on the father's 
side, do the like. 

The parent enjoys also the following 
riglits of property over his child, viz., a 
right to take the income until the child 


| attains the age of eighteen years, subject 


to maintaining the child and cducating 
him in a suitable manner, 
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PUR AUTRE VIE (for the life of another). 
An estate pur autre vie is an estate whic 
endures only for the life of some particular 
person. ‘Thus, if A. lease lands to B. to 
hold and enjoy them for or during the life 
of C., B. is said to have an estate pur autre 
vie—that is, during the life of another, viz., 
the life of C.; and B. is also then called, 
in respect of his interest in such lands, 
a tenant pur autre vie, and C., for or during 
whose life B. holds his lands, is termed the 
cestui que vis. 

See also title ESTATES. 


PURCHASE. The word “purchase” is 
used in law in contradistinction to descent : 
and is any other mode of acquiring real 
property than by the common course of 
inheritance, So that the word is not merely 
used in its popular sense, viz., that of buy- 
ing for a sum of money, but implies any 
mode of acquiring property except by 
descent, Thus, if a person acquires real 
property by gift, grant, or by devise, or by 
any other mode (excepting descent), and 
which does not even subject him to the 
payment of any sum of money for such 
property, be is still in legal language said 
to acquire such property by purchase. The 
difference between the acquisition of an 
estate by descent and by purchase consists 
principally in two points: (I.) That by pur- 
chase the estate acquires a new inheritable 
quality, and is descendible to the owner's 
blood in general. (2.) That an estate taken 
by purchase will not make the person who 
acquires it answerable for the acts of his 
ancestors, as an estate by descent will. 
2 Cruise, 451, 452. 


PURPRESTURE, or PURPRESTER. A 
word derived from the Fr. pourpris, which 
signifies to take from another and appro- 
priate to oneself; hence a purpresture, ina 
general sense, signifies any such wrong 
done by one man to another. Purpresture 
in a forest signified any encroachment upon 
the king’s forest, whether by building, in- 
closing, or using any liberty without a 
lawful warrant to do so. Les Termes de la 


PURVIEW. The purview of an Act of 
Parliament is that part of it which be- 
poi m the words, Be it enacted,” &. 

wel, 


PUTATIVE FATHER. The alleged or 
reputed father of an illegitimate child is so 
called. 

See also titles AFFILIATION; BASTARDY. 


PUTTING IN SUIT. As applied to a 
bond, or any other legal instrument, sig- 
nifles bringing an action upon it, or making 
it the subject of an action. ‘Thus in 43 
Geo. 3, o. 99, it is enacted, that the oollec- 
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PUTTING IN 8UIT—continued. 

tors appointed by the commissioners of 
taxes shall give security by a f and 
several bond, with two sureties, &c., pro- 
vided always that no such bond shall be 
put in suit (i. e., be made the subject of any 
action) against any surety or sureties for 
any deficiency other than what shall remain 
unsatisfied after the sale of the defaulting 
collector's goods. 


Q. 
QUALIFIED FEE: See title Base Fer. 


QUAMDIU SE BENE GESSERIT (us 
as he conducts himself well). A clause 
frequently inserted in the grant of offices, 
&o., by letters patent, and signifying that 
the party shall hold the same as long as lie 
behaves himself well (guumdiu se bene ges- 
serit) (Co. 4 Inst. 117; Cowel). Under the 
Act of Settlement (12 & 13 Will. 3, c. 2), 
the judges are made to hold office upon the 
like terms, namely, quamdiu se bene ges- 
serint. 


QUANDO ACCIDERINT (when they may 
happen). Judgment of assets quando agct- 
derint is a judgment whicl: is sometimes 
signed against an executor, and which 
empowers the party so signing it to have 
the benefit of assets which may at any 
time afterwards come to the hands of the 
executor, or whenever they may happen 
(2 Arch. Pract. 1229). The plaintiff, hav- 
ing obtained a judgment of this sort, may 
afterwards, upon the assets having come to 
the defendant’s hands, proceed against him 
by sci. fa. to obtain payment of his debt. 


QUANTUM MERUIT (as much as he 
deserved). These words are thus explained 
by Blackstone: “If I employ a person to 
transact my business for me, or perform 
any work, the law implies that I undertook 
or assumed to pay him so much as his 
labour deserved; and if I neglect to make 
him amends, he has a remedy for this 
injury by bringing his action on the case 
upon this implied assumpsit or promise; 
wherein he is at liberty to suggest that I 
promised to pay him so much as he reason- 
ably deserved ;” and this action on the 
case is thence termed an action of assumpsit 
on a quantum meruit, that is, an action for 
breach of my promise to pay him as much 
as he deserves. But this assumpsit may be 
excluded by special agreement. (See Cutter 
v. Powell, 2 Sm. L. O. 1, and notes thereto). 
There is also an action of assumpsit on a 
quantum valebat (i. e., as much as it was 
worth), which is very similar to the former, 
being ouly where ouo takes up goods or 
wares of a tradesman without expressly 
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QUANTUM MERUIT—continued. 
agreeing for the price. There, the law con- 
cludes that both partics did intentionally 
agree that the real value of the goods 
should be paid, and therefore an action 
may be brought for the breach of the im- 
plied promise to pay as much for the goods 
as they were worth. 


QUANTUM VALEBAT: See title Quan- 
TUM MERUIT. 


QUARE CLAUSUM FREGIT (wherefore 
he broke the close). That species of the ac- 
tion of trespass which has for its object the 
recovery of damages for an unlawful entry 
upon another’s land is termed an action of 
trespass quare clausum fregit; breaking a 
close” being the technical expression for 
an unlawful entry upon land. The lan- 
guage of the declaration in this form of 
action is “ that the defendant with force of 
arms broke and entered the close” of the 
plaintiff. 

The foundation of this action is posses- 
sion in the plaintiff, which must be actual, 
not merely constructive, possession ; in the 
action of trespass to personal property, on 
the other hand, i. e., the action of tree 
de bunis asportatis, although the foundation 
of the action is also possession, yet that 
possession may be either actual or con- 
structive. 


QUARE EJECIT INFRA ‘ 
A writ which lay for a lessee when he was 
cast out or ejected from his farm before the 
expiration of his term, against the lessor 
or feoffee who so ejected him, to recover 
the residue of his term, and also damages 
for being so ejected. Cowel; Les Termes 
de la Ley. 


QUARE IMPEDIT (why, or wherefore, 
he hinders). The action of Quare impedit 
was the remedy by which a party whose 
right to a benefico was obstructed reco- 
vered the presentation, and was the form 
of action constantly adopted to try a dis- 
puted title to an advowson. But by the 
C. L. P. Act, 1860, s. 26, no Quare impedit 
shall be brought after the commencement 
of that Act, but the action may be com- 
menced by the ordinary writ of summons, 
with an indorsement thereon that the 
plaintiff intends to declaro in Quare im- 
pedit. 1 Arch. Prac. 2. 


QUARREL (querela, à querendo). This 
word is said to extend not only to real and 
personal actions, but also to the causes of 
actions and suits; so that by the release 
of all quarrels, not only actions pending 
but also causes of action and suit are re- 
leased; and quarrels, controversies, and 
debates are in law considered to have one 
and the same signification. Co. Litt. 8, 153 ; 
Les Termes de la Ley. 
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QUARTER SESSIONS: See title Szssion. 


QUASH (cassum facere). To make void, 
to cancel, to abate. Thus, toquash a plea, 
an order of sessions, &c., is to annul or 
cancel the same. 


QUASI - CONTRACT. An implied con- 
tract. Maine, in his Ancient Law, objects 
that the implied contracts of English Law 
are different from the i- contracts of 
Roman Law, but his opinion is not correct: 
for the particular instances given in Just. 
iii. 27 (28), of si- contracts in Roman 
Law are all of them good as implied con- 
tracts in English Law. It is true, how- 
ever, that there are in Roman Law a spe- 
cies of contracts, not being quasi-contracts, 
which are called implied contracts (taciie 
convenire), e. g., in Dig. ii. 14, 4, where a 
landlord’s right to take the furniture of 
his tenant in distress for rent is instanced 
as an implied contract. 


QUE ESTATE. A term used in plead- 
ing, the nature of which may be thus 
explained. Formerly it was necessary, 
when there was occasion to plead a pre- 
scriptive right to any easement, or profit, 
or benefit arising out of land (as, for 
example, a prescriptive right of way or 
common), to allege sisin in fee of the 
land in respect of which the right was 
claimed, and then to allege that the 
plaintiff anD all these whose estate he had 
in the land, had from time immemorial 
exercised the right in question, aud this 
was termed prescribing in a que estate, from 
the word AND (que). 


QUEEN ANNE’S BOUNTY. This is a 
perpetual fund for the augmentation of 
poor livings in the Church of England, 
arising out of the revenue of the first fruits 
and tenths which Queen Anne (by charter 
subsequently confirmed by stat. 2 & 3 
Anne, c. 11) vested in trustees for ever for 
that urpose. Those “ first fruits and 
„ tenthe, having been (as explained under 
their own titles) originally a tax enforced 
by the popes from the richer English 
clergy, formed subsequently to the Refor- 
mation a branch of the revenue of the 
Crown; and, subject to various alterations 
in amount, they so remained until the 
reign of Queen Anne, who did not remit 
them unconditionally, but applied these 
superfluities of the larger benefices to make 
up the deficiencics of the smaller. This 
fund still exista, and is regulated by a 
variety of statutes, of which the principal 
are.—2 & 3 Anne c. 20, 55 Geo. 3, c. 147, 
16 & 17 Vict. c. 70, and 28 & 29 Vict. c. 


69. 
See also title EcciesrasricaL Commis- 
SIONERS. 


A NEW LAW DICTIONARY. 


QUEER’S ADVOCATE. An advocate 
of the Civil Law Bar appointed by the 
Crown to maintain its interests and to ad- 
vise it in all matters in which the learning 
of the Civil Law is involved. Those mat- 
ters include important questions of inter- 
national law, upon which (as in framin 
treaties with foreign nations) the counse 
of the Queen’s Advocate is frequently taken 
by the government. In the legal profession 
this officer holds a distinguished place. 
He now ranks next in dignity to the Attor- 
ney and Solicitor-Generals, and formerly, 
indeed, the Queen's Advocate took prece- 
dence even of them. The Queen’s Advocate 
used to practise in the Ecclesiastical Courts 
at Doctors’ Commons, and at the present 
day confines his practice, as a rule, to the 
Courts of Probate, Divorce, and Admiralty. 


QUEEN'S BENCH, COURT OF : Ses title 
Krno’s BENOE. 


QUEEN’S BENCH PRISON. Sometimes 
called the Prison of the Marshalsea of the 
Court of Queen's Bench, was a prison for 
debtors and for persons confined under the 
sentence, or charged with the contempt of 
Her Majesty's Court of Queen's Bench. 
This prison, the Fleet, and the Marshalsea 
Prisons, were, by the 5 Vict. c. 22, consoli- 
dated under the title of the Queen’s Prison, 
which latter is by the above Act appointed 
to receive all the prisoners formerly dis- 
tributed among the three. 6 Jur. 254. 


QUERELA. An action preferred in any 
Court of justice in which the plaintiff was 
ens, or complainant, and his brief, com- 
plaint, or declaration was querela, whence 
the use of the word “quarrel” in law. 
Quietus esse a querelé sometimes meant to 
be exempted from the customary fees paid 
to the king or lord of a Court for liberty 
to prefer such an action; but more com- 
monly it meant to be freed from the fines 
or amercements which would otherwise 
have been imposed upon the exempted 
; 9 70 ſor trespasses and such like offences. 
owel. 


QUI TAM, Suing. Prosecuting a popu- 
lar action for the p of recovering 
the penalty is called suing qui tam, because 
the prosecutor or informer sues as well for 
the Crown as he does for himself, 

See title Qui Tam ACTIONS. 


QUI TAM ACTIONS. Those kinds of 
popular actions in which one pert of the 
peualty recovered is given to the king, to 
the poor, or to some public use, and the 
other part to the informer or prosecutor. 
It is called a qué tam action, because it is 
brought by a person qui tam pro domino 
rege, Ce, quam pro se ipso in huc parte 
sequitur” (i. e., who sues as well for our 
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QUI TAM ACTIONS—continued. 


lord the king as for himself). The case of 
Thomas v. Sorrell (Vaughan), which is 
otherwise famous as having first stated the 
true nature and limits of the king’s dis- 
pensing power, was a qui tam action. 


QUIA EMPTORES (because purchasers). 
The stat. 18 Edw. 1, c. 1, is so called. 
This statute took from the tenants of com- 
mon lords the feddal liberty they claimed 
of disposing of part of their lands to hold 
of themselves, and instead of it gave them 
a general liberty to sell all or any part, to 
hold of the next superior lord, which they 
could not have dune before without con- 
sent (Wright’s Ten. 161; 4 Cruise, 6). The 
effect of the statute was twofold—(1.) To 
facilitate the alienation of fee simple 
estates; and (2.) To put an end to the 
creation of any new manors, i. e., tenancies 
in fee simple of a subject. 

See title ALIENATION. 


QUID PRO QUO (what for what). Used 
in law for the giving one valuable thing 
for another. It is nothing more than the 
mutual consideration which passes betw een 
the parties to a contract, and which ren- 
ders it valid and binding. Cowel. 


QUIETUS. A word which was com- 
monly used by the clerk of the pipe and 
auditors in the Exchequer in their acquit- 
tances or discharges given to accountants, 
signifying to be freed, acquitted, or dis- 
aaa: re Cowel. 

also title Chow DEBTS. 


QUIT CLAIM. The release or acquitting 
of one man by another, in respect of any 
action that he has or might have against 
him, also acquitting or giving up one’s 
claim or title. Bracton, b. 5, tract. 5, c. 9, 
num. 6; Les Termes de la Ley. 


QUIT RENT (quietus redditus). Certain 
established rents of the freeholders and 
ancient copyholders of manors are denomi- 
nated quit rents, quieti redditus, because 
thereby the tenant goes quit and free of all 
other services. 3 Cruise. 314. 

See also title RENTS. 


QUO MINUS. A writ upon which all 
proceedings in the Court of Exchequer 
were formerly grounded, in which the 
peni suggested that he was the king's 
armer or debtor, and thut the defendant 
had done him the injury or damage com- 
plained of, quo minus sufficiens exstitit, by 
which he was the less able to pay the king 
his debt orrent. It was also a writ which 
formerly lay for one who had a grant of 
house-bote and hay-bote in another man’s 
woods against the grantor for making such 
waste as interfered with the grantee’s 
enjoyment of his grant. Cowel. 
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QUO WARRANTO. A writ which lies 
for the king against any one who claims or 
usurps any office, franchise, or liberty, to 
inquire by what authority he supports his 
claim, in order to determine the right. It 
lies also in case of non-user or long neglect 
of a franchise, or misuser or abuse of it, 
being a writ commanding the defendant to 
shew by what warrant he exercises such a 
franchise, having never had any grant of 
it, or having forfeited it by neglect or 
abuse (Finch’s L. 822). An information 
in the nature of a quo warranto may also 
be laid under the stat, 9 Anne, c. 20, but 
it is in the discretion of the Court to 
grant it or not (Rex v. Trerener, 2 B. & A. 
479). The information will generally be 
granted where the right in dispute depends 
upon a doubtful point of law, in order to 
its being finally determined (Rez v. Carter, 
Lofft. 516). And generally a quo wurranto 
will lie for usurping any office, whether 
created by charter of the Crown alone, or 
by the Crown with the consent of Parlia- 
meut, provided the office is of a public 
nature, and a substantive office, not merely 
a function discharged at the will or plea- 
sure of others (see Darley v. Reg. (in error), 
12 Cl. & F. 520), which was a case re- 
garding the office of treasurer of the 
public money of the county of the city of 
Dublin, 


QUO WARRANTO, CASE OF. The case 
which is pre-eminently so called was a case 
brought in 1681 by the Attorney-General, 
on behalf of the king against the corpora- 
tion of the City of ondon, alleging 
breaches of trust in the officers of the cor- 
poration and seditious opposition to the 
Crown, and reqniring the City to shew the 
tenure of its liberties, with a view to the 
Justification of its proceedings. The of- 
fences alleged were,— 

(I.) That the City had imposed taxes 

without authority; and 

(2.) That the City had concocted sedi- 

tious petitions to the king. 

Judgment was given for the Crown, and 
against the City; and the corporation not 
submitting within the time limitcd for 
their so doing, their libertics were taken 
from them, and their charter was forfeited. 
These liberties, together with their char- 
ter, were not restored until 1688, when 
James II., under the immediate fear of his 
own expulsion, restored them. 


QUOAD (as to, concerning, cke.) A pro- 
hibition quoad is a prohibition as to certain 
things amongst others. Thus, where a 
purty was complained against in the 

cles! astical Court for matters cognisable 
in the temporal Courts, a prohibition quoad 
these matters issued, i. e., as to such matlers 
the party was prohibited prosecuting his 


QUOAD—continued. 
suit in the Ecclesiastical Court. The word 
is also frequently applied to other matters 
than to prohibitions. See 2 Roll. Abr. 315, 
b. 10; Vin. Abr. tit. Prohib.” E. a. 7. 


QUOD EI DEFORCEAT. A writ that 
lay for a tenant in tail, tenant in dower, 
or tenant for life, who had lost their lands 
by default, against him who recovered 
them, or against his heir. Reg. Orig. 
171. 


QUOD PERMITTAT. A writ that lay 
for the heir of him who was disseised of his 
common of pasture against the beir of the 
deceased disscisor. Cowel. 


QUOD PERMITTAT PROSTERNERE 
A writ which lay against any person who 
erected a building, though on his own 
ground, so near to the house of another 
that it overhung it, and became a nuisance 
to it. Tomlins. 


QUORUM (of whom). Among the jus- 
tices of the peace appointed by the king's 
commission, there were some who were 
more eminent for their skill and discretion 
than others, one, or some of whom, on 
special occasions the commission expressly 
required should be present, and without 
whose presence the others could not act; 
and who were thence termed justices of 
the quorum, from the language of the com- 
mission, which ran thus: “ quorum aliquem 
vestrum A. B., C. D., &c., unum esse ro- 
lumus” (i. e., of whom we wish some one 
of you, A. B., C. D., &c., to be present). 
The word is used in a similar sense in the 
following passage: “ By charter 2 Edw. 4, 
the mayor, recorder, and aldermen that 
have been mayors, shall be conservators of 
the peace within the city; and they, or 
four of them, quorum the mayor to be one, 
shall be justices of oyer and terminer there.” 
Com. Dig. tit. London (C.), Mayor, 


QUOUSQUE (until). Thus a seizure 
quousque by the lord of a manor on default 
of the heir coming in to be admitted, means 
a seizure until the heir so comes in: the 
lord being entitled to do this after three 
proclumations made at three consecutive 
Courts (Watkins on Copyholds, 230, tit. 
“ Admission ;” en. 41: 1 Lev. 63; 3 T. R. 
162). A prohibition quousque is a prohibi- 
tion by which something is forbidden or 
prohibited until a certain time, Thus, if 
in trying temporal incidents in the Eccle- 
siastical Courts, they rejected a mode of 
2 5 5 at ap Law, they 
might have been prohibited usque 
(until) they submitted to a lel maie 
of trial. Yelv. 92, 
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RACHAT. In French Law is the riglit 
of re purchase which the vendor in English 
Law may reserve to himself. It is also 
called réméré (see that title). 


RACK-RENT. A rent of the full annual 
value of the tenement, or near it. 


RAILWAY COMPANIES : See title JOINT 
Stock COMPANIES. 


RAISING A USE. Creating, establish- 
ing, or calling a use into existence. Thus, 
if a man conveyed land to another in fee, 
without any consideration, Equity would 
presume that he meant it to the use of him- 
self, and would therefore raise an implied 
use for his benefit. See title Use; also 
Saunders on Uses and Trusts, o. 1, s. 9, 
Sth edit.; 1 Cru. Dig. 442. 


RANSOM. In law this word is fro- 
quently used to signify a sum of money 
paid for the pardoning of some great 
offence: and the distinction made be- 
tween a ransom and an amerciament is, 
that a ransom is the redemption of a cor- 
poral punishment, whereas an amerciament 
is a fine by way of penalty for an offence 
committed. Litt. 127; Cowel. 


RAPE. A criminal offence, consisting 
in the penctration of a female’s parts 
against her will or without her consent. 
It is punishable with penal servitude for 
life, or for any period not under five years, 
or with imprisonment not exceeding two 
years, and with or without hard labour. 
See gencrally Arch. Crim. Pleading. 


RAPPORTS. This is in French Law 
the duty incumbent upon a legatee to 
bring into hotchpot such part of the legacy 
as he has already received by gift inter 
vivos. 


RATES: See title TAXATION; TAXES. 


RATIONABILI PARTE BONORUM. A 
writ that lay for the wife against the 
executors of her husband, to have the 
third part of his goods after his just debts 
and funeral expenses had been paid. 
F. N. B. 122; Les Termes de la Ley. See 
also title REASONABLE PART, 


RATIONABILIBUS DIVISIS. A writ 
that lay for the lord of a seigniory, when he 
found that any portion of his seigniory or 
his waste had been encroached upon by 
the lord of an adjacent seigniory, against 
him who had so encroached, in order to 
settle their boundaries. Cowel; F. N. B. 
128. 
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RATIFICATION. This is authorizing 
subsequently what has been already done 
without authority; in contract law it is 
equivalent to a prior request to make the 
contract; and in the law of torts it often 
has the effect of purging the tort. Hall v. 
Pickersgill, 1 B. & B. 282. 


RAVISHMENT DE GARD (ravishment 
of Ward). A writ that lay for the guar- 
dian by knight service or in socage 
against him who took away from him the 
body of his ward. 12 Car. 2, c. 24; 
Cowel. ° 


RE (in the matter of). Thus, Re Vivian 
signifies In the matter of Vivian, or in 
Vivian's case. 

READERS, In the Middle Temple those 
persons are so called who are appointed to 
deliver lectures or readings at certain 

riods during the term. The clerks in 

oly orders who read prayers and assist in 
the performance of divine service in the 
chapels of the several inns of court are 
also so termed. See 5 Reeves’s Eng. Law, 
247 (Ist edit.). 


READING IN. A new incumbent of a 
benefice is to read, within two months of 
actual possession, the morning and evening 
prayers, and declare his unfeigned assent 
and consent thereto publicly in the church, 
before the congregation. He is also to read 
the thirty-nine articles in the church in the 
time of common prayer, and to declare his 
unfeigned assent thereunto, within two 
months after induction; and to read in 
his church, within three months after 
institution or collation, the declaration 
appointed by the Act of Uniformity, and 
also the certificate of his having subscribed 
it befure the bishop. The observance of 
the above forms by a new incumbent con- 
stitutes what is termed “reading in.” 
Rog. Ecc. Law; Burns’ Ecc. Law. 


Real and personal property is 
the most fertile division of things which 
are the subjects of property in English 
law. The division is substantially coin- 
cident with that into lands, tenements, and 
hereditaments, on the one hand, and goods 
and chattels on the other. In the case of 
each division, the principle underlying the 
division is feudal; it is directly so in the 
case of the division into lands and chattels, 
and indirectly so in the case of the division 
into real and personal property. As law 
and society progressed, it became more and 
more apparent that the essential difference 
between lands and goods was to be found 
in the remedies for the deprivation of 
either; that as to the one, the real land, 
i. e., the land itself could be recovered, and 
that as to the other, proceedings could be 
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REAL — continued 


had against the person only. The two great 
classes of property accordingly began to 
acquire two other naines that were charac- 
teristic of this difference, and with refe- 
rence to the remedies for the recovery of 
each were called respectively real and per- 
sonal property. The circumstance that a 
leasehold interest in land is personal pro- 
perty, is a striking illustration both of the 
origin and of the principle of this division. 
It is an illustration of the origin, because 
originally all leases were farming lenses, 
and the farmer was only the bailiff or 
agent of his landlord, who warranted him 
in the quiet possession of the land, and 
against whom, in the case of an ejeetment, 
the farmer had his only remedy in a 

rsonal action for damages; it is also an 
illustration of the principle of the division, 
because the farmer in the like case of an 
ejectment had no action for the recovery of 
the land itself, but at the most (as already 
stated) an action against his landlord per- 
sonally, whereby he compelled the latter 
either to take proceedings for the restjtu- 
tion of the land or else to compensate in 
damages for the disturbance of the quiet 
possession. 

REAL REPRESENTATIVE. He who 
represents or stands in the place of another 
with respect to his real property, is so 
termed, in contradistinction to him who 
stands in the place of another with regard to 
his personal property, and who is termed 
the personal representative. Thus, the 
heir is the real representative of his de- 
ceased ancestor. 

See also title REPRESENTATION. 


REALTY. That which relates to real 

roperty (i. e., to lands, tenements, and 

ereditaments), in contradistinction to that 
which relates to personal property (t.¢., to 
moveable things in general), which is 
termed personalty. 


REASONABLE PART. The shares to 
which the wife and children of a deceased 
person were entitled, were called their 
reasonable parts; and the writ de ration- 
abili parte bonorum was given to recover 
them. F. N. B. 122. 


RE-ATTACHMENT. A second attach- 
ment, or an attachment of a person who 
has been previously attached, and has been 
dismissed the Court without day, from the 
pene of some casual circumstance. 

wel. 


REBUTTER (from the Fr. bouter, that is, 
to repel, to put back, to bar, &c.). In an 
action at law the alternate allegations of 
fact (i. e., the pleadings) are denominated as 
follows: declaration plea, replication, re- 
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REBUTTER—continued. 

joinder, surrejoinder, rebutter, and sur- 
rebutter. The declaration is the stutement 
of the plaintiff’s cause of complaint; the 
plea is the defendant's answer to the de- 
claration ; the replication is the plaintiff's 
answer or reply to the plea; the rejuinder 
is the defendant’s answer to the replica- 
tion; the surrejoinder, the plaintiffs 
answer to the rejoinder; the rebutter the 
defendant’s answer to the surrejoinder; 
and the surrebutter the plaintiff's answer 
to the rebutter. 


RECAPTION. Recaption, or reprisal, 
is a species of remedy by the mere act 
of the party injured; and is resorted to 
when any one has deprived another of 
his property in goods or personal chattels, 
or wrongfully detains one's wife, child, or 
servant, in which case the owner of tho 
goods, and the husband, parent, or master, 
may lawfully claim and retake them 
wherever he happens to find them, so that 
it be not in a riotous manner, or attended 
with a breach of the which retuking 
is termed “ recaption.” There is also a writ 
of recaption to recover damages against a 

rson who (pending a replevin for a 
ormer distress) distrains a man again for 
the same rent or service. 


RECEIVER. He who receives stolen 
goods from thieves, and conceals them. 
There are also other kinds of receivers, as 
the receiver of the fines, who was an officer 
who received the money of all such as 
compounded with the king upon original 
writs in Chancery: the Receiver-General 
of the Duchy of Lancaster, who is an 
officer belonging to Duchy Court, who 
gathers in all the revenues and fines of 
the lands belonging to that duchy, aud all 
forfeitures and assessments belonging to 
the same. There is also a person who is 
appointed by the Court of Chancery to 
receive the rents, issues, and profits of 
lands, and the produce and profits of other 
property which may be the subject-matter 
of proceedings in that Court, who is called 
a receiver: this officer has also to manage 
and take care of such lands and property 
during the pendency of the suit, and he is 
appointed by the Court in various eases 
where it is doubtful to what party the pro- 
perty will ultimately belong; or where a 

ty from incapacity, such as infancy, &c., 
is incapacitated from receiving the profits 
of or managing the estate, and the pro- 

rty is in any danger of suffering damage 
rom neglect or otherwise in the mean- 


time. 
See also next title. 


AND TRIERS OF PETI- 


TIONS. The mode of receiving and try- 
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RECEIVERS AND TRIERS OF PETI- 
TIONS—continued. 


ing petitions to Parliament was formerly 
judicial rather than legislative; and the 
triers were committees of prelates, peers, 
and judges; but their functions have long 
given way to the authority of Parliament 
at large, By the House of Lords, how- 
ever, receivers and triers of petitions are 
still appointed at the opening of every 
session, as in ancient times. But petitions 
arc, by both Houses, considered now in the 
first instance, aud only referred to triers or 
committees in certain cases. 


RECEIVING STOLEN GOODS. Receiv- 
ing any chattel, money, valuable security, 
or other property whatsoever, obtained by 
felony, kuowing the same to have been so 
feloniously obtained, is a felony, for which 
the receiver may be indicted and convicted 
either as an accessory after the fact to the 
principal felony, or as for a substantive 
felony, and, in the latter case, whether or 
not the principal felon shall have been 
previously convicted. The offence is 
punishable with penal servitude for any 
period between five and fourteen years, or 
with imprisonment for two years or under, 
with or without hard labour, and with or 
without solitary confinement, and (if a 
male under the age of sixteen years) with 
or without whipping, 24 & 25 Vict. c. 96, 
8. 91. 


`- RECITAL. The formal statement or 
setting forth of some matter of fact in 
any deed or writing, in order to explain 
the reasons upon which the transaction 
is founded. The recitals are situated in 
the premises of a deed; that is, in that 
part of a deed between the date and 
the habendum; and they usually com- 
mence with the formal word whereas 
(4 Cruise). Their objeet is to lead up to the 
occasion which gives rise to the execution 
of the deed in which they occur, and they 
are in fact a history of the previous facts 
and circumstances affecting the property. 
They sometimes modify the generality of 
the operative words in the deed, and this 
is more especially so in a deed of release 
to executors or trustees. 


RECITE, TO. To state or set forth in 
any deed or other writing such matters of 
fact as may be necessary to explain the 
nature of the transaction, or the reasons 
upon which it is founded. As used in the 
practice of conveyancing it is somewhat 
analogous to the word “induce” as used in 
the practice of pleading. 

See also title RxCIT xt. 


RECOGNITORS (recognitores). A word 
which was frequently used to signify a jury 
impanelled upon an assize; 80 called 
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RECOGHITORS—ontinued. 
because they acknowledge, e.g., a disseisin, 
by their verdict. Cowel; Bract. lib. 5, 
tract 2, c. 9. 
See title JURY, TRIAL BY. 


RECOGNIZANCE. A recognizance is 
an acknowledgment upon record of a 
former debt: aud he who so acknowledges 
such debt to be due is termed the recogni- 
zor, or cognizor; and he to whom, or for 
whose benefit, he makes such acknowledg- 
ment is termed the recognizee, or cognizee. 
A recognizance is in most respects similar 
to a bond; the difference being chiefly 
that a bond is the creation of a new debt: 
whereas a recognizance is merely an ac- 
knowledgment upon record of a debt 
which was previously due. The form of 
a recognizance runs thus :—“ That A. B. 
doth acknowledge to owe to C. D. the sum 
of £100”; and it is also conditioned to 
be void on performance of the thing 
stipulated. It is certified to and witnessed 
by an officer of some Court, and not by 
the seal of a party, as in the case of deeds 
strictly so called (4 Cruise, 103). Recog- 
nizances are also frequently taken from 
persons, either to secure their prosecution 
of a suit or their presence in Court upon a 
certain day, or to secure their careful 
administration of property entrusted to 
them in some official capacity, e.g., in the 
cases Of administrators, and also of re- 
ceivers appointed by the Court of Chan- 
cery. 


RECORD. An suthentio testimony in 
writing contained in rolls of parchment, 
and 5 in Courts of record. The 
record of nisi prius is an official transcript 
or copy of the proceedings in an action 
ente on parchment and sealed and 

as it is termed, at the proper 
office; it serves as a warrant to the judgo 
to the cause, and is the only document 
at which he can judicially look for infor- 
mation as to the nature of the proceedings, 
and the issues joined between the parties. 


RECORD, COURTS OF. Courts whose 
acts and judicial proceedings are inrolled 
in parchment, called the records of such 
Courts, and are so preserved as a perpetual 
memorial and testimony thereof. All 
Courts of record are the King's Courts in 
right of his crown and dignity, and they 
usually possess, as incident to them, the 
power to fine and imprison. Several of 
the King’s Courts, however, are not Courts 
of record; as the Courts of Equity and 
the Admiralty Courts, which are at best 
only quasi of record, or of record to them- 
selves. The distinction between Courts of 
record and Courts not of record, was intro- 
duced soon after the Conquest; for by an 
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RECORD, COURTS OF —continued. 
edict of the Conqueror’s it was ordained 
that all proceedings in the King's Courts 
should be carried on in the Norman in- 
stead of the English language, in conse- 
uence of hich the influence of the 
unty Courts. Courts Baron, and other 
inferior jurisdictions, was much narrowed, 
for as the judges and suitors of such Courts 
were ignorant of that language, they were 
prohibited from recording their acts (3 Ch. 
BI. Com. 24; Com. Dig. tit. Chancery ”). 
One of the privileges which attaches toa 
Court being a Court of record, is the high 
authority which their records are allowed 
to possess, their truth not being permitted 
to becalled in question; it being an almost 
invariable rule that nothing shall be 
averred against a record, and that no plea, 
or even proof, shall be admitted to the 
contrary. Also, a plea of matter of record 
need not be put in on oath, but is sufficient 
without oath; and a decree even of the 
Court of Chancery, when it has been signed 
and inrolled (but not sooner), stands on the 
same footing, at least for all purposes of 
litigation in that Court itself. 1 Dan. Ch. 
Pr. 595. 


RECORD, TRIAL BT. A species of 
trial adopted for the purpose of ascertain- 
ing the existence or non-cxistence of a 
record. When a record is asserted by one 
party to exist, and the opposite party 
denies its existence under the form of 
traverse, that there is no such record re- 
maining in Court as olleged, and issue is 
joined thereon, this is called an issue of 
nul tiel record; and in such case the Court 
awards a trial by inspection and exami- 
nation of the record. Upon this the party 
affirming its existence is bound to produce 
it in Court on a day given for the purpose: 
and if he fuil to do so, judgment is given 
for his adversary. This mode of trial is 
not only that specially TA to try 
an issue of the above kind, but is, in fact, 
the only legitimate mode of trying such an 
issue. Co. Litt. 117 b, 260 a. 

See also title Nut Tieu RECORD, 


RECORDARI FACIAS LOQUELAM. An 
original writ directed to the sheriff to re- 
move a cause pending in an inferior Court 
to one of the superior Courts; as from a 
County Court or Court Baron to the Court 
of Queen’s Bench or Common Pleas. It 
seems to be called a recordari from the 
circumstance of its commanding the sheriff 
to whom it is directed to make a record of 
the proceedings in the Court below, and 
then to send it ue to the superior Court. 
Reg. Orig.; Cowel. 


RECORDER. A barrister or other per- 
son learned in the law, whom the mayor 
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or other magistrate of any city or corporate 
town (having a jurisdiction, or a Court of 
record within his precincts) doth by the 
king’s grant associate to him for his better 
direction in the judicial proceedings of 
such Court (Cowel). Thus the Recorder 
of the City of London is practically the 
judge in the Lord Mayor's Court of the 
City, although in theory the Lord Mayor 
and Aldermen are the judges therein. 


RECOVERY. A recovery in its most ex- 
tensive sense is the restoration of a former 
right by the solemn juilgment of a Court of 
justice. A common recovery was one of 
the modes of transferring property from 
one party to another, and is said to have 
been introduced by the ecclesiastics, in 
order to avoid the Statutes of Mortmain, by 
which they were prohibited from pur- 
chasing or receiving under pretence of a 
free gift, any lands or tenements whatever. 

To effect this purpose the religious 
houses used to set up a fictitious title to 
the lands intended to be given or sold, and 
brought an action against the tenant to 
recover them; the tenant, by collusion, 
made no defence, whereby judgmert was 
given for the religious house, which then 
recovered the lands by sentence of law 
upon a supposed prior title. The notoriety 
and evidence which attended these feigned 
recoveries was such, that they were soon 
adopted by lay persons in general, one in- 
stance thereof being Taltarum’s Case (12 
Edw, 4), as a usual or common mode of 
transferring lands, and ever afterwards they 
continued in use fur that purpose, until 
they were abolished by the Act 3 & 4 
Will. 4, c. 74, by. which Act a disentailing 
deed was substituted for them, their prin- 
cipal and almost exclusive use prior to that 
statute Hake come to be the barring of 
an estate tail. In order to explain the 
nature of a recovery, the manner in which 
a recovery was suffered (as it was termed) 
will be here given. The first thing neces- 
sary to be done in suffering a recovery was, 
that the person who was to be the de- 
mandant, and to whom the lands were to 
be adjudged, should sue out a writ of 
precipe against the tenant of the freehold ; 
whence such tenant was usually called the 
tenant to the precipe. In obedicnce to 
this writ the tenant appeared in Court. 
either in person or by his attorney; but, 
insteud of en the title himself, he 
called upon some other person, who, upon 
the original purchase, was supposed to have 
warranted the title, and prayed that that 
person might be called in to defend the 
title which he had warranted, or otherwise 
to give the tenant lands of equal value to 
those which he should lose by defect of his 


Court that he had no title to the 
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warranty; and this was called the vouching 
(vocatio), or calling to warranty. The 
person who was thus called to warrant 
(and who was usually called the vouchee) 
appeared in Court, was sued and entered 
into the warranty, by which means he took 
upon himself the defence of the title to the 
land. The gemandant then desired leave 
of the Court to imparl, or confer with the 
vouchee in private, which was granted asa 
matter of course. Soon after the demand- 
ant returned into Court, but the vouchee 
disappeared or made default; in conse- 
quence of which it was presumed by the 
ands 
demanded in the writ, and therefore could 
not defend them, whereupon judgment was 
given for the demandant (who was then 
called the recoveror) to recover the lands in 
question against the tenant, and for the 
tenant to recover against the vouchee lands 
of equal value, in recompense for those so 
warranted by him, and which had been 
lost by his default. 5 Cruise, 223, 284, 
285, 286. 
See titles CONVEYANCES; DISENTAIL- 
ING ASSURANCE. 


RECTO DE ADVOCATIONE ECCLESIZ. 
A writ of right, which lay when a man 
had right of advowson, and the parson of 
the church dying, a stranger presented his 
clerk to the church, and the real patron 
did not bring his action of quare impedit or 
darrein presentment within six months, 
but permitted the stranger to usurp on 
him, and so was left to his writ of right 
only to recover his right. This writ lay 
only where the patron was entitled to the 
fee in the advowson. Reg. Orig. 29; 
Cowel. 


RECTO DE DOTE. A writ of right of 
dower, which lay fur a woman who had 
received part of her dower, and proposed 
demanding the remainder, against the heir 
of her husband, or his guardian if he were 
a ward (Old. Nat. Brev.5; Cowel). Under 
the C. L. P. Act, 1860, s. 26, no writ of 
right of dower shall be brought after the 
commencement of that Act in any Court 
whatsoever ; but instead thereof, an action 
may be commenced by the ordinary writ 
of summons, with an indorsement thereon 
to the effect that the plaintiff intends to 
declare in dower; and all subsequent pro- 
ceedings therein are, as nearly as may be, 
to be taken in accordance with the C. L. P. 
Acta, 1852 and 1854. 


RECTO DE DOTE UNDE NIHIL HABET. 
A writ of right of dower, which lay when 
a man who had divers lands and tenements 
had assigned no dower to his wife, and she 
was thereby driven to sue for her thirds 
against the heir or bis guardian (Reg. 
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—continued. 

Orig. 170; Cowel). Under the C. L. P. 
Act, 1860, the like provisions are made 
regarding this action as are stated in the 
title last preceding to have been made by 
the same Act regarding the writ of right 
of dower. 


RECTO DE RATIONABILI PARTE. A 
writ that lny between privies in blood, as 
brothers in gravelkind, or sisters, co- 
heiresses, or other co-parceners, for land 
in fee simple. As fur instance, if a man 
leased his land for life, and afterwards 
died, leaving issue two daughters, and 
after that, the tenart for life died also, and 
then one sister entered upon the whole of 
the land, and so deforced the other, then 
the sister so deforced might have had this 
writ to recover part. F. N. B. 9; Cowel. 


REC TO QUANDO DOMINUS REMISIT. 
A writ of right, which lay where lands or 
tenements that were in the seigniory of any 
lord were in demand by a writ of right; 
for if in such case the lord held no Court, 
or otherwise, at the prayer of the de- 
mandant, sent to the King’s Court his 
writ, to put the cause thither for that time 
(reserving to him at other times the right 
of his seigniory), then this writ issued out 
for the other party. Reg. Orig. 4; Cowel. 


RECTO SUR DISCLAIMER. A writ 
that lay for a lord who had avowed upon 
his tenant in the Court of Common Pleas 
and such tenant had disclaimed to hold 
of him, on which disclaimer the lord might 
have this writ; and if he averred and 
pore that the land was holden of him, 

e should recover the land for ever. Old 
Nat. Brev. 150; Cowel. 


RECTOR. A governor. Rector ecclesiz 
parochialis is he who has the cure or charge 
of a parish church, qui tantum jus in eccle- 
sid parochiali habei quantum prælatus in 
ecclesia collegiatd. It appears that when 
dioceses were divided into parishes, the 
clergy, who had the charge in those places, 
were called rectors ; afterwards, when their 
rectories were appropriated to monasteries, 
&c., the monks kept the great tithes, but 
the bishops were to tuke care that the 
rector’s place should be supplied by an- 
other, to whom he was to alioa the small 
tithes for his maintenance: and this was 
the vicar. 

See title Abvowsox. 


RECTORY. This word appears to be 
used for an entire parish church, with all 
its tigh's globes; tithes, and other profits 
(Spelm). The word was often used to signify 
the rector’s manse, or parsonage house. 
Ken. Par. Antiq. 549. 

See title ADvowson. = 
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RECUSANTS. This word, as used in 
the statutes, has been expounded to mean 
all those who separate from the church as 
established by the laws of this realm (Les 
Termes de la Ley). Numerous laws against 
recusants were passed in the persecuting 
times of Charles II., in which reign these 
recusants were chiefly non-conformists. 
The term does not, in fact, appear to have 
ever been applied to Roman Catholics or 
Jews, but only to Protestant Dissenters. 

See title STATUTES ECCLESIASTICAL. 


REDDENDUM. The reddendum is a 
clause in a deed by which the grantor 
reserves something to himself out of what 
he has granted before. It is situated be- 
tween the habendum and the covenants in 
deeds, and usnally begins either with the 
word “ yielding” or the word “ rendering ;” 
thus in a lease, that clause which com- 
mences with the words “ yielding and pay- 
ing” is the reddendum. 4 Cruise, 26. 


REDDITION. A judicial confession and 
acknowledgment that the land or thing in 
demand belongs to the demandant, and not 
to the person surrendering. 84 & 85 Hen, 
8, c. 24; Cowel. 


REDDITUS SICCUS (dry rent, barren 
rent). A rent for the recovery of which 
no power of distress is given by the rules 
of the Common Law (3 Cru. Dig. 314). 
It is also sometimes called rent-seck (Litt. 
sec. 217, 218. See also Co. Litt. 143 a, 148 B, 
153 a, n. (1). But a power of distress for 
this rent was given by stat. 4 Goo. 2, 
c. 28. For the other varieties of rent, see 
title Rent. 


REDEEMABLE RIGHTS. Such rights 
as return to the grantor of lands, &, on 
repayment of the sum for which such 
rights were granted. Jacob; Tomlins. 


RE-DEMISE: See title Demise. 


REDEMPTION, EQUITY OF: Ses titles 
Equity or REDEMPTION ; AND MORTGAGE. 


RE-DISSEISIN. A disseisin made by a 
person who had once before been adjudged 
to lave disseised the same man of his lands 
or tenements, for which there lay a special 
writ, termed a writ of re-disseisin. Reg. 
Orig. 204; Cowel. 


REDUCTION. In French Law, when a 
parent gives away, whether by gift inter 
vivos or by legacy, more than his portion 
disponible (see that title), the donee or 
legatee is required to submit to have his 
gift reduced to the legal proportion. 

See also title Horcuror. 


RE-ENTRY. The entering again into 
or resuming possession of premises. Thus 
in leases there is a proviso for re-entry of 
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RE-ENTRY—continued. 


the lessor on the tenant not paying the 
rent, or not performing the covenants con- 
tained in the lease; and by virtue of such 
proviso the lessor may take the premises 
into his own hands again if the rent be not 
paid, or the covenants be not observed by 


the lessee; and this taking jon 
again is termed re-entry, 2 Cruise, 8: 
Cowel. 

See also title ENTRY. 


RE-EXCHANGE. The like sum of 
money payable by the drawer of a bill of 
exchange, which is returned protested back 
again to the place whence it was drawn, 
for the exchange of the sum mentioned in 
the bill. Lex Mercat. 98. 


RE-EXTENT. A second extent made 
on lands and tenements on complaint being 
made that the former extent was only par- 
tially performed. Cowell. 

See title EXTENT. 


REFERENCE. The fact of something 
being referred. Thus, in the proceedings 
in a suit in equity, or in an action at law, 
matters frequently arise which would take 
up too much of the time of the Court to be 
brought before it for its decision; and 
such matters are therefore referred to the 
masters of the respective Courts, or to 
eo referees, to be inquired into by 
them. The order of the Court authorizing 
such a reference is termed an order of 
reference. 

See title ARBITRATION. 


REFERRING A CAUSE. When a case 
or action involves matters of account or 
other intricate details which uire 
minute examination, and for that reason 
are not fit to be brought before a jury, it 
is not unusual to refer all matters in dif- 
ference between the parties to the decision 
of an arbitrator, and in such a case the 
cause is said to be referred. 

See also title REFERENCE. 


REFORMATORY. Under the stat. 29 
& 80 Vict. o. 117, s. 14, where a juvenile, 
i. e., person to appearance under 16 years of 
age, is convicted, whether on indictment or 
in a summary manner, of an offence punish- 
able with penal servitude or imprisonment, 
and is sentenced to be imprisoned for the 
period of ten days or longer, he may be 
sent to a reformatory school of his own 
religious persuasion for between two and 
five years. 


REFRESHER. It frequently happens 
that after the briefs in a cause have been 
delivered to counsel, the cause, from a 
press of business or some other reason, is 
adjourned, or allowed to stand over from 
one term or sittings to another, which im- 


A NEW LAW DICTIONARY. 


REFRESHER—continued. 

poses upon counsel the necessity of re- 
perusing their briefs, in order to refresh 
their memory upon the various points of 
the cause; in consideration of which it is 
usual for the attorney to mark on the briefs 
which have so been delivered a small 
3 fee, thence termed a refresher 
ee. 


REGAL FISHES: See title Fien Royau. 


REGALIA. The royal rights of a king, 
the king’s prerogative; and regalia facere 
is to dv homage or fealty when he is in- 
vested with the regalia (Cowel). The word 
is also occasionally used to denote the 
emblems of sovereignty. 


REGARDANT (Fr. looking at). Thus, a 
villein regardant was called regardunt to 
the manor, because he was charged with 
doing all base services within the same, 
and with seeing that the same was freed 
from all things that might anuoy it. Co. 
Litt. 120; Cowel. 

See also title VILLENAGE. 


REGE INCONSULTO. A writ issued 
from the king to the judges, commanding 
them not to proceed in a cause which may 
prejudice the king without the king being 
advised. 18 Vin. Abr. 275, 280. 


REGIME DOTAL. In French Law, the 
dot, being the property which the wife 
brings to the husband as her contribution 
to the support of the burdens of the mar- 
riage, and which may either extend as well 
to future as to present property, or be ex- 
presaly confined to the present property of 
the wife, is subject to certain regulations 
which are summarized in the phrase régime 
dotal. The husband has the entire nd- 
ministration during the marriage; but as 
a rule where the dot consists of immove- 
ables, neither the husband nor the wife, nor 
both of them together, can either sell or 
mortgage it. The dot is returnable upon 
the dissolution of the marriage, whether by 
death or otherwise. 


? 

REGIME EN COMMUNAUTÉ. In 
French Law is the community of interests 
between husband and wife which arises 
upon their marriage. It is either (1) legal 
or (2) conventional, the former existing in 
the absence of any agreement roperly 80 
called and arising from a mere dec aration 
of community, the latter arising from an 
agreement properly so called. Legal com- 
munity extends to all the moveable and 
immoveable property of both parties (and 
the profits thereof) at the time of and 
during the marriage, and also to all the 
debts with which either spouse is burdened 
at the date of the marriage, or which the 
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REGIME EN COMMUNAUTE—contd. 
husband or the wife (with his consent) con- 
tracts during the marriage. Under such 
a community, the husband has the sole 
management and disposal of the property, 
but he cannot give them ayay for nothing, 
unless it should be for the advancement of 
the children of the marriage. This com- 
munity is destroyed by a judicial separa- 
tion de corps et de biens, and the wife 
recovers the free administration of her 
goods. Conventional community may be 
as diverse as the parties choose by their 
conventions to make it, these conventions 
most commonly regulating the amount of 
property which shall be held in common, 
excluding the after-acquired property from 
it, or making other such restrictive regula- 
tions. 


REGISTER. A book wherein things are 
registered for the preservation of the same: 
thus a parish register is that book wherein 
the baptisms, marriages, and burials are 
registered in the respective purishes; there 
is also a book wherein are entered the 
various forms of original and judicial writs, 
which is termed the register of writs. Co. 
Litt. 159; Cowell. 

See also the two following titles. 


REGISTRAR. An officer who has tlie 
custody or keeping of a registry. There 
are several officers of this kind connected 
with the law. The 1 5 are tho 
registrars of the Courts of Chancery and 
Bankruptcy and the registrars of births, 
deaths, and marriages. The registrar of 
the Court of Chancery is an officer with 
whom, in certain cases, the defendants are 
compelled to enter their appearances; and 
by him the decrees of the Court are drawn 
up, signed, and passed. As to the duties 
of the registrars of the Court of Bankruptcy, 
the reader is referred to the Bankruptcy 
Act, 1869. The registrars of births, deaths, 
and marriages are officers appointed under 
the 6 & 7 Will. 4, c. 86, 7 Will. 4 & 
1 Vict. o. 22, and 3 & 4 Vict. o. 92, for the 
re of keeping in their respective 

istricts an exact register of every birth, 
death, and marriage which may take place 
therein. The registrars of each union are 
subjected to the supervision of their 
“ superintendent registrar,” and these again 
are subject to the authority of a superior 
officer appointed under the great and 
holding office during the pleasure of the 
Crown, called the “ Registrar General of 
Births, Deaths, and rriages in Eng- 
land.” See the statutes above referred to. 


REGISTRY OF DEEDS. By certain 
Acts of Parliament all deeds and convey- 
ances (with some exceptions) which affect 
lands in the counties of Middlesex and 
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REGISTRY OF DEEDS — continued. 
York, are required to be registered: that 
is, un abstract of their substance is required 
to be entered in a register kept for that 
purpose. The object of this is that pur- 
chasers and mgtgagees of lands in these 
counties by referring to this register may 
have an opportunity of ascertaining 
whether the lands they are about to pur- 
chase are in any way incumbered or other- 
wise affected by any prior transactions ; 
and therefore by these statutes, deeds and 
conveyances are void against subsequent 

urchasers or mortgagees, unless registered 

foro the conveyances under which such 
purchasers or mortgagees claim, unless, in- 
deed, the subsequent purchaser or mort- 
gagee had notice of the prior charge (Le 
Neve v. Le Neve, 2 Wh. & Tud. L. C. 28). 
By a Bill of the present session it was 
proposed to make the registratiun of titles 
to land universal; but the Bill has fallen 
through for the present. 


REGRATING (from re, again, and the 
Fr. grater, to scrape). In one sense this 
word signifies the scraping or dressing of 
cloth or other goods for the purpose of 
selling them again. But in its more 
ordinary sense it means the offence of buy- 
ing or getting into one’s hands at a fair or 
market any provisions, corn, or other dead 
victual with the intention of selling the 
same again in the same fair or market, or 
in some other within four miles thereof, at 
a higher price; and he who commits this 
offence is termed a regrator. 8 Inst. 195; 
5 Edw. 6, c. 14. 

See also title FORESTALLING. 


RE-HEARING. When a party seeks to 
have a decree of the Court of Chancery 
reversed or altered he may petition for a 
re-hearing; that is, for the cause to be 
heard again. Such re-hearing is usually 
had before the same judge that previously 
heard the case. It is obtained upon a 
petition to the Lord Chancellor, accom- 
panied with the certificate of two counsel, 
one of whom, at least, must have been 
engaged on the occasion of the former 
hearing; and the usual ground of it is 
that t has been an oversight on the 
part of the judge, resulting in a mis- 
carriage of justice. The certificate is, 
however, in the most general form, merely 
stating that the cause is a proper one to 
be re-heard. In case the re-hearing is that 
of an order made on motion, then no 
certificate of counsel is required, and 
neither is any petition of appeal necessary, 
but counsel merely moves the Court of 
Appeal on motion with notice. 

See also title APrEAL. 


REJOINDER: See title REBUTTER. 
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REJOINING GRATIS. Rejoining volun- 
tarily, or without being required to do s 
by a rule to rejoin. It would seem ths! 
when a defendant is under terms to re}::3 
gratis, it means that he must deliver s 
rejoinder, without putting the plaintiff t 
the necessity of obtaining a rule to repin. 
1 1 Anderson, 10 M. & W. 12; Lush 

r. 396. ö 


RELATOR. A rehearser or teller. It = 
sometimes used to signify an informer: 
as in the case of an information being flei 
by the Attorney-General at the relation of 
some informant, such informant is termed a 
rclator, and the information is said to be s! 
the relation of such person. Such in- 
formations are usually laid in the Cuurt of 
Chancery for the abatement of a public 
nuisance ; the corresponding proceeding in 
the Courts of Common Law is called an 
indictment. 


RELEASE. A release is a discharge 
or conveyance of a man’s right in lands 
or tenements to another who already bas 
an estate in possession; as if A. has a 
lease of lands for a term of years, and 
B. has the remainder or reversion in 
fee; here the fee simple of the lands may 
become vested in A. by B. executing a 
release of them to A. (4 ise, 84). Such 
a release is said to operate by enlargement 
of the estate of A. For the other varieties 
of a release, and the incidents attaching 
thereto, see title CONVEYANCES. 


RELEASE TO USES. The conveyance 
by a deed of release to one party to the ux 
of another is so termed. Thus, when a 
conveyance of lands was effected, by thax 
instruments of assurance termed a lease 
and release, from A. to B. and his heirs, to 
the use of C. and his heirs, in such case C. 
at once took the whole fee simple in such 
lands; B., by the operation of the Statute 
of Usea, being made a mere conduit pipe for 
conveying the estate to C. 

See title CONVEYANCES. 


RELIEF. A fine or acknowledgment, 
which, during the feodal system, the heir 

id to the lord on being admitted to the 
eud which his ancestor possessal; it 
generally consisted of houses, arma, money, 
and the like; it was called a relief, either 
because it raised up and re-established the 
inheritance, or because by it the heir took 
up or lifted up the inheritance, or in the 
words of the feodal writers, “tnoertam et 
caducam hereditatem relerabat (Knight, 
14). It seems that a relief is still payable, 
if demanded. Wms. R. P. p. 120. 


REM, IN : See title IN PERSONAN. 
REMAINDER. A remainder is defined 
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to be an estate limited to take effect 
and be enjoyed after another estate is 
determined. As if a man who is seised 
of Jands in fee simple grants them to 
A. for twenty years, and after the deter- 
mination of that term, to B. and his 
heirs for ever; in this case the estate of A. 
(that is, the interest which A. has in the 
lands for the twenty years) is termed an 
estate for years; and the estate of B. (that 
is, the interest which B. has in the lands 
after the end of the twenty years) is termed 
a remainder. In order to constitute or to 
create a remainder, it is a rule that there 
must be some particular estate (as it is 
termed) to support it, that is, at the time 
of creating a remainder there must be 
some estate (in the same lands to which 
the remainder applies) created at the same 
time to precede the remainder, which pre- 
ceding estate is termed the particular 
estate. Thus, in the above instance (of a 
man who is seised of lands in fee simple 
granting them to A. for twenty years, aud 
after the determination of that term to B. 
and his heirs for ever), the estate of A. is 
termed the particular estate, because it is 
only a small part, or particule, of the in- 
heritance, the residue or remainder of 
which is granted over to B. The necessity 
of creating this preceding particular estate, 
in order to make a good remainder, arises 
from this plain reason, that the word “ re- 
mainder is a relative expression, and im- 
plics that some part of the thing is pre- 
viously disposed of; for where the whole 
is conveyed at once, there cannot possibly 
exist a remainder. Remainders are said 
to be either vested or contingent. Vested 
remainders (or remainders executed) are 
those on the creation of which a present 
interest passes to the party, though to be 
enjoyed at a future time, and by which the 
estate is invariably fixed to remain toa 
determinate person after tho particular 
estate is spent. As if an estate is conveyed 
to A. for twenty years. remainder to B. in 
fee; here B.’s is a vested remainder, which 
nothing can defeat or set aside; so that a 
person entitled to a vested remainder has 
an immediate fixed right of fature enjoy- 
ment, that is, an estate tn presenti, though 
it is only to take effect in possession and 
receipt of the profits at a future period. 
Contingent (or executory) remainders are 
such as are limited to take effect in favour 
of a dubious and uncertain person; as if 
an estate is conveyed to A. for life, with 
remainder to B.’s eldest son (then unborn) 
in tail; this is a contingent remainder, for 
it is quite uncertain whether B. will have 
a son or not; but the instant that a son is 
born, the remainder is no longer contin- 
vont, but vested (2 Cruise, 281). These 
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two varieties of remainder are defined in 
Williams's Real Property as follows :— 

(1.) A vested remainder is one which is 
always ready from its creation to its close 
to come into possession the moment the 
prior estate determines ; 

(2.) A contingent remainder is one which 
is not always so ready. 

See also titles CONTINGENT REMAIN- 
DEB; VESTED REMAINDER. 


REMANET. A remnant, that which 
remains. Thus the causes which are de- 
ferred being tried from one term to another, 
or from one sittings to another, are termed 
remanets. 1 Arch. Pract. 375. 


CERS. Were three offi- 
cers, or clerks, of the Exchequer, who were 
formerly called clerks of the remembrance. 
One was called the king’s remembrancer ; 
the second, the lord treasurer’s remem- 
brancer; and the third, the remembrancer 
of the first fruits. The king's remem- 
brancer entered in his office all recog- 
nizances taken before the barons for any of 
the king’s debts, or for appearances, or for ob- 
serving of orders; he wrote process aguinst 
the collectors of customs, subsidies, and 
fifteenths for the accounts, &c. The lord 
treasurer’s remembrancer made process 
against all sheriffs, escheators, receive 
and bailiffs, for their account; also of fieri 
facias and extent for any debts due to the 
king either in the pipe or with the audi- 
tors, &e. The remembrancer of the first 
fruits took all compositions and bonds for 
the first fruits and tenths, and made pro- 
17 t such as did not pay the same. 

wel. 


REMERE: See title RACHAT. 


REMISE DE LA DETTE. 
Law is the release of a debt. 


REMITTER (remitiere, to send back). 
In real property law is a restitution of one 
who has two titles from the latter defective 
title, in respect of which lie is in possession, 
to the former complete title which he has 
to the lands, but in respect of which he is 
not in possession. It is necessary in order 
to the principle of remitter taking effect, 
that the latter title should have come to 
the party by the act of law; for if it came 
to him by his own act, he is tuken to have 
waived his former or more ancient title. 
Co. Litt. 358. 


In French 


(it is remitted). This 
word is ordinarily used in two senses; first, 
for an entry or minute which a plaintiff 
sometimes makes ox pressive of his intention 
to give up or waive the damages which he 


310 


REMITTITUR—continued. 
has originally demanded in his declaration, 
whence the entry is called a remittitur 
damna; sccondly, to signify the returning 
or sending back by a Court of Appeal the 
record and proceedings to the Court whence 
the appeal came. A common instance of 
the first description of remittitur is afforded 
in an action of replevin, wherein the defen- 
dant, having pleaded and established an 
avowry, cognizance, or justification, is en- 
titled to damages; but as that action is 
generally je pe merely to establish a 
right, the defendant often excuses or remits 
the pamens of those damages to which he 
would be otherwise entitled, and when he 
does so, it is thus recorded in the judg- 
ment: And hereupon the said è. D. 
freely here in Court remits to the said A. B. 
his damages aforesaid ; therefore let the 
said A. B. be acquitted thereof.” The 
second sort of remittitur is used when, for 
instance, the House of Lords having 
affirmed the judgment on a writ of error 
from the Queen’s Bench, returns or remits 
tle record, so that that Court may carry 
its sentence (so confirmed) into execution. 
The form is thus entcred in the judgment: 
“Thereupon the record aforesaid, and also 
the proceedings afuresaid in the same Court 
of Parliament had in the premises, are re- 
mitted by the same Court of Parliament 
to the Court of our said Lady the Queen, 
before the Queen herself, wheresoever, &c., 
to the end that execution may be done 
5 &c.“ Tidd's Forms, 574, 615, 
C, 


RENDER (from the Fr. rendre, to re- 
turn). To give up, to yield, to surrender. 
Thus, when a defendant who has been 
arrested, and has obtained his liberty by 
procuring bail, yields himself up again 
into custody, in order that the bail may be 
discharged from their obligation and lia- 
bility, he is said to render himself in dis- 
charge of his bail. 1 Arch. Pract. 872. 


RENOUNCING PROBATE. Refusing 
to take upon oneself the office of executor 
or executrix. Refusing to take out probate 
under a will wherein one has been ap- 
pointed executor or executrix. 


RENT (redditus). Defined to be an 
annual return made by the tenant to the 
landlord, either in labour, money, or pro- 
visions, in consideration of the lands or 
tenements which such tenant holds of his 
landlord ; from which it follows, that 
though rent must be a poar yet there is 
no occasion that it should consist of money. 
There are three principal kinds of rents, 
viz., rent-service, rent-c „ and rent- 
seck. Rent-service consisted of fealty and 
a certain rent, and this was the only kind 
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RENT—continued. 
of rent originally known to the Common 
Law; it was called rent-service, because 
it was given as a compensation for the ær- 
vices to which the land was originally 
liable. When a rent was granted out of 
lands by deed, the grantee had not power 
to distrain for it, because there was no 
fealty annexed to such grant. To remedy 
this inconvenience an express power of dis 
tress was commonly inserted in the grant 
Rent-seck, or barren-rent, is nothing more 
than a rent for the recovery of which no 
power of distress is given either by the 
rules of the Common Law or the agree- 
ment of the parties. This third variety of 
rent arises where a landlord grants away 
his rent without at the same time granting 
his reversion to which that rent was inci- 
dent. But by stat. 4 Geo. 2, c. 28, a power 
of distress has been made incident both to 
rents-charge and to rents-seck. There are 
the following other minor varieties of 
rents, viz. :— 

(4.) Qurr Rents, see that title: 

(5.) Grounp Rens, see that title: 

(6.) Fes Farm RENTS, see that title; and 

(7.) RENTS oF Assize, see that title. 


RENTAL (said to be corrupted from 
rent-roll). A roll on which the rents of 
a manor, or other estate, are registered or 
set down, and by which the landlord's 
bailiff collects the same. It contains the 
lands and tenements let to each tenant, 
the names of the tenants, and other parti- 
culars connected therewith. Cunningham 


RENT-ROLL: See title RENTAL. 


RENTS OF ASSISE (redditus assisz.) 
The certain and determined rents of the 
freeholders and ancient copyholders of 
manors are called rents of assise, appar- 
ently because they were assised or made 
certain, and so distinguished from redditus 
mobilis, which was a variable or fluctuat- 
ing rent. 8 Cruise, 314. 


REPARATIONE FACIENDA. A writ 
which lay in various cases; as if, for in- 
stance, there were three tenants in common, 
joint tenants, or pro indiviso, of a mill or 
house which had fallen into decay, and one 
of the three was willing to repair it, and 
the other two not; in such case the y 
who was willing to repair it might have 
this writ against the other two. Reg. Orig. 
153; Cowel. 


REPLEADER. To plead again. When, 
after issue has been joined in an action 
and a verdict given thereon, the pleading 
is found (on examination) to have mis- 
carried, and failed to effect its proper 
object, viz., of raising an apt and material 
question between the parties, the Court 
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REPLEADER —continued. 


will, on motion of the unsuccessful party, 
award a repleader, that is, will order the 
parties to plead de novo, for the pur- 
pose of obtaining a better issue. For 
example, if in an action of debt on bond, 
conditioned for the payment of £10 10s. at 
a certain day, the defendant pleads the 
payment of £10 according to the form of 
the condition: and the plaintiff, instead of 
demurring, tenders issue upon such pay- 
ment; it is plain that whether this issue 
be found for tho plaintiff or the defendant, 
it will remain equally uncertain whether 
the plaintiff is entitled or not to maiutain 
his action ; for in an action for the penulty 
of a bond, conditioned to pay a certain 
sum, the only material question is whether 
the exuct sum were puid or not, and repay- 
ment in part is a question quite beside the 
legal merits. The Court will after trial 
grant such repleader only if that will be 
the means of effecting substantial justice 
between the parties; nor will the Court 
grant it where itcun give judgment non 
obstante veredicto on the whole record. If 
a repleader is granted where it should be 
refused, or vice versd, that is ground of 
error, The form of the judgment of re- 
pleader is “quod partes replacitent.” 2 
Arch. Pract. 1553-4. 


REPLEVIABLE. Capable of being re- 
plevied. Property is said to be repleviable 
or replevisuble when proceedings in replevin 
may be resorted to for the purpose of trying 
the riglt to such property. Thus goods 
tuken under a distress are repleviable, 
for the validity of the tuking may be 
tried in an action of replevin; but goods 
delivered to a carrier ead unjustly detained 
are not repleviable, for the unjust deten- 
tion of goods delivered on a contract is not 
un injury to which the action of replevin 
applies, but forms the ground of an action 
of detinue or trover. See Galloway v. Bird, 
4 Bing. 299. 


REPLEVIN (from replegiare, to deliver to 
the owner upon pledges). A personal ac- 
tion adapted to try the validity of a distress, 
or to recover the possession of un- 
lawfully distrained (Com. Dig.“ Replevin”). 
Where goods have been distrained, and the 
tenant thinks the distress unlawful, and 
wishes to contest its validity, the action of 
replevin is the appropriate remedy to resort 
to for the purpose. The mode adopted is 
by the aggrieved party making plaint (i. e., 
cumplaint) to the sheriff, and his goods are 
thereupon replevied, that is, delivered to 
him upon his giving security to prosecute 
an action against the distrainor for the pur- 
pose of trying the legality of the distress ; 
and if upon such trial the right be deter- 
mined in fuvour of the latter, then the 
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REPLEVIN—continued. 


s are returned. In form itis an action 
or damages for the illegal taking and de- 
taining of the goods and chattels (Com. Dig. 
tit. “ Replevin” ; 2 Arch. Pr. 1081: Wood- 
fall's Land. and Ten. lib. 3, c. 6, s. 1. 


REPLEVY. This word, as used in re- 
ference to the action of replevin, signifies 
to re-deliver goods which have been dis- 
trained to the original possessor of them, 
ou his pledging or giving security to pro- 
secute an action against tlie distrainor for 
the purpose of trying the legality of the 
distress. It has also been used to signify 
the bailing or liberating a man from prison 
on his finding bail to answer for his forth- 
coming at a future time. 

See title REPLEVIN. 


REPLICATION (replicatio). A reply 
made by the plaintiff in an action to the 
defendant’s plea, or in a suit in Chancery 
to the defendant’s answer. 

See also titles ANSwer ; REBUTTER. 


REPORT OF COMMITTEE. The re- 
port of a parliamentary committee is that 
communication which the chairman makes 
to the House at the close of the investiga- 
tion upon which it has been engaged : and 
it is usually in the form of a series of resolu- 
tions. In the House of Commons he ap- 
pr at the Bar shortly after the Speaker 

as taken the chair, and on being called 
upon, reads his report, brings it up, and it 
is reccived by a vote of the House. 


REPORTS. The published periodical 
volumes, which contain the various cases 
argued and determined in the several 
Courts of Law and Equity, are so termcd. 
Since the year 1866 inclusive, the chief of 
these reports are brought out under the 
superintendence of a council styled the 
Incorporated Council of Law Reporting for 
England and Wales; furmerly the matter 
was left to the enterprise of private pub- 
lishers or of private reporters; and at one 
time the reports were brought out at the 
cost of the State. 

See title YEAR-Booxs. 


REPRESENTATION AND REPRESEN- 
TATIVE. Representation is the act of 
one person ee or standing in the 
place of another; and he who so represents 
or stands in the place of another is termed 
his representative. Thus, an heir is the 
representative of the ancestor; and an exe- 
cutor is the representative of the testator ; 
the heir standing in the place of his do- 
ceased ancestor with respect to his realty, 
the executor standing in the place of his 
deceased testator with respect to his per- 
sonalty ; and lence the beir is frequently 
denominated the real representative, and 
the executor the personal representative. 
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REPRESENTATION AND REPRESEN- 
TATIVE—continued. 


In the law of contracts, a representative 
is an agent; but the term representative 
is little used for this purpose. 

In Constitutional Law representatives are 
those chosen by the people to represent 
their several interests in Parliament. For 
this use of the word, see title REPRESENTA- 
TION IN PARLIAMENT. 


REPRESENTATION IN PARLIAMERT. 
The custom of sending representatives to 
Parliament appears to have grown up at a 
very early period, but the first extant traces 
of it are comparatively recent. Thus, 

(I.) As regards County Representation 
The carliest extant trace is in 1214, King 


John having in that year directed the 


6 


sheriffs to send four discreet knights (qua- 

tuor discretos milites) of the county to re- 

resent it at the Parliament which was to 
held ut Oxford; and 

(2.) As regards Borough Representation — 
The earliest extant trace is in 1265, Simon 
de Montford having in that year issued 
writs to the sheriffs dirccting them to re- 
turn two citizens or burgesses for every city 
or borough in their shrievalty; but as 
Montford was assuming an excess of autho- 
rity in issuing those writs, that instance of 
borough representation is not considered of 
much value, while on the contrary the 
wrils issued to the like effect by Edlward I. 
in 1205 are considered of great value, and 
they afford the first distinct legal trace that 
is extant of the summoning of burgesses to 
Parliament. 

It has been suggested, however, that all 
that Edwan! I. dic in 1295 was to remodel, 
and for the time being complete, an already 
existing system of borough representation ; 
and the cases of the boroughs of St. Albans 
(1315) and of Barnstaple (1315) are com- 
monly adduced in support of the earlier 
origin of borough repiesentation. For the 
borough of St. Albuns in its petition to the 
King cluimed that to send two burgesses to 
Parliament was its prescriptive right exist- 
ing from immemorial antiquity, and the 
borough of Barnstaple in its petition to 
the King claimed that to send two burgesses 
to Purliament was its right under a charter 
of King Athelstan. Now, the interval be- 
tweon 1295 and 1315 being only twenty 
years, and the interval between 1295 and 
1345 being only forty years, it is clear that 
the claims put forward by these two 
boroughs in the manner and to the extent 
that the same wore put forward, would 
have been egregious and self-confuting if 
borough representation had originated in 
1295, or even in 1265. 

But the probability, or rather certainty, 
of an earlier origin of borough representa- 
tion is borne out and corroborated by the 
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REPRESENTATION IN PARLIAMENT 
—continued. 
causes which led to the deputies from 
boroughs bring summoned at all, these 
causes having been the following: 

The boroughs were increasing in wealth 
from the growing prosperity of commerce ; 
and the spirit of liberty in England, which 
had always been strong, and which since 
Magna Charta grew stronger still, prevented 
the King or his Government from laying 
talluges at his own will and pleasure upon 
tlie townspeople; and the Crown being in 
constant want of money, it became a con- 
stitutional usage to summon deputies from 
boroughs for the express and single pur- 
pose of granting the necessary tallages. 

See also titles ConstituTion; ELxc- 
TORAL FRANCHISE. 


| 
| REPRESENTATIVE PEERS. The re- 
presentative peers are those, who at the 
commencement of every new parliament 
are elected to represent Scotland and Ire- 
land in the British House of Lords ; namely, 
sixteen for the former, and twenty-eight for 
the latter country. At the union of Scot- 
land with England in 1707, and of Ireland 
| in 1800, the peers of those two countries 
| were not admitted en masse to seats in the 
| British Parliament, but were allowed to 
elect a certain number of their body to re- 
present them therein; hence the term re- 
presentative peers.” The Scottish repre- 
sentative peers must have descended from 
ancestors who were peers at the time of the 
union. 
See also title REPRESENTATION IN PAR- 
LIAMENT. 


REPRIEVE. The withdrawing, or sus- 
pending, for a time 
against a prisoner. 
Ley. 

REPRISAL: See title MARQUE. 


REPUTED, REPUTATION. The ge- 
ncral, vulgar, or public opinion respecting 
anything. ‘Thus, land may be reputed 
part of a manor, though not really so, and 
a certain district may be reputed a parish 
vr a manor, or be a parish or a manor in 
reputation, although in reality no parish 
or mauor at all. 


REPUTED MANOR : See title Maxon. 


REPUTED OWNER. He who has the 
general credit or reputation of being the 
owner or proprietor of goods, is said to 
have the reputed ownership in them, or to 
be the reputed owner thereof. 


REQUEST, LETTERS OF : Ses title Lert- 
TERS OF REQUEST. 


REQUESTS, COURT OF: See title Cox- 
SCIENCE, COURTS or. 


sentence of execution 
Les Termes de lu 


— = — 
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RESCOUS, or RESCUE (Fr. reoous, 
rescue). A resistance against lawful au- 
thority. As for instance, the taking back 
by force goods which have been taken 
under a distress; or the violently taking 
away a man who is under arrest, and set- 
ting him at liberty, or otherwise procuring 
his rh a are both so denominated ; and 
for which writs of rescous used to lie, and 
now an ordinary prosecution for the rescue 
lies against such offenders, offending par- 
ties, or rescussors, as they were termed. 
Co. Lit. lib. 2, cap. 12; Parrett Naviga- 
tion Company v. Stower, 6 M. & W. 564. 


RESERVATION. In conveyancing a 
clause of reservation is a clause whereby 
the grantor or lessor reserves either to 
himself or to the lord of the fee some 
money, chattel, or service not being part of 
the thing granted or demised or an uppur- 
tenant thereto. A reservation, strictly so 
called, cannot be made in favour of a 
stranger, although such an attempted re- 
servation might be good as a condition for 
payment of an annual sum in gross. And 
it follows from the definit on, that a man 
cannot grant an estate and reserve part 
thereof, or make a feoffment in fee, and re- 
serve a lease for life; also, that a man can- 
not reserve rent to his heirs without first 
reserving it to himself. A reservation is 
often confounded with an exception, but the 
true distinction between them is, that in a 
reservation some new hereditament is 
created, and that usually of an incorporeal 
kind, whereus in an exception a slice (so to 
speak) of an alrcady existing hereditament 
is merely withheld, or (as the name de- 
notes), excepted, out of the conveyance. 

See title EXCEPTION. 


RE-SETTLEMENT: See titles SETTLE- 
MENT OF REALTY; and EsrarTe TAIL. 


RESIDUARY. The remaining portion 
or residue. Thus residuary estate or pro- 
perty signifies the remaining part of a tes- 
tator’s estate and effects after payment of 
debts and legacies, &c., or that portion of 
his estate and effects which has not been 
particularly devised or bequeathed. A re- 
siduary legatee is he to whom a testator 
bequeaths the residue of his estate and 
effects, after the payment of such others as 
are particularly mentioned in the will. 
Toller, 269. 

See titles ABATEMENT; Lapss; LEGACY. 


RESIGNATION OF LIVINGS: See title 
SIMONY. 


RESPITE, TO. To adjourn, to forbear, 


to forego. &c. Thus to respite an appeal 


at the sessions appears simply to mean to 


adjourn it to some future period, or to for- | 
bear bringing it on at the time it was first 
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RESPITE, TO—continued. 


entered for. Respiting of homage is the 
forbearing to enforce the duty of homage 
from a tenant who held his lands in consi- 
deration of doing homage to his lord. 

See also title Reprieve. 


RESPITE OF HOMAGE. The forbear- 
ing or dispensing with the performance of 
homage by tenants who held their lands in 
consideration of performing homage to their 
lords. Such a respite was, most frequently, 
granted to those who held by knight ser- 
vice in capite, who paid into the Exche- 
quer every fifth term some small sum of 
mouey to be respited from doing their 
homage. Cowel. 


RESPONDEAT, or RESPONDEAS, 0US- 
TER. Upon an issue in law arising on 
a dilatory plea, the form of the judgment 
is that the defendant answer over, which 
is thence called a judgment of 85 
ouster. This not being a final judgment, 
the pleading is resumed, and the action 
proceeds. Steph. Pl. 115. 


RESPONDEAT SUPERIOR (let the supe- 
rtor 5 The phrase is thus used in 
an old work, Pur tnsuficiency del bayliff 
d'un liberty r leat dominus libertatis, 
i. e., for the insufficiency of the bailiff of 
a liberty, let the lord of the liberty answer, 
(4 Inst. 114; Cowel). The phrase, as used 
at the present day, simply denotes that the 
principal is to answer for the act of his 
agent, special or general, done within tho 
limits of his agency. A landlord also 
answers for, ie., defends, his tenant. 


RESPONDENT. The party who appeals 
against the judgment of an inferior Court, 
is termed the appellant; and he who con- 
tends against the appeal the respondent. 
The word also denotes the persons upon 
whom an ordinary petition in the Court of 
Chancery is served, and who are, as it 
were, defendants thereto. The terms re- 
5 and co-respondent are used in 
ae aad in proceedings in the Divorce 

ur 


RESPONDENTIA. A contract by 
which the master or owner of a ship bor- 
rows money upon the goods and merchan- 
dize in the vessel, which must necessarily 
be sold or exchanged in the course of the 
voyage, and in which case the borrower 
personally is bound to answer the contract, 
and is therefore said to take up money at 
respondentia. The general nature of a 
respondentia bond is this, the borrower 
binds himself in a large penal sum, upon 
condition that the obligation shall be void 
if he pay the lender the sum borrowed 
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RESPONDENTIA-— continued. 


and so much a month from the date of the 
bond till the ship arrives at a certain port, 
or if the ship be lost or captured in the 
course of the voyage (2 Park on Insurance, 
615). But such a contract is now usually 
called a bottomry bond, although (as the 
name denotes), the latter phrase was ap- 
propriate only where the vessel itself, or 
bottom, was included in the security. 
Maude & P. Merch. Sh. 433; Kay's Law 
of Shipping. 

See titles Borromny Bonp ; HYPOTHE- 

CATION. 


RESTS. The days of grace which, 
according to the custom of commercial 
countries, are allowed for the payment of 
foreign bills and notes. The word is also 
used in reference to account between a 
debtor and a creditor, and in this sense, 
signifies the making a pause in the account 
by striking a balance therein (see Butter 
v. Harrison, Cowp. 566). The account 
which is taken against a mortgagee in 
session is commonly directed to be taken 
with rests, and he is thereby charged with 
interest as from the dates of the respective 
rests upon the balance of pr over 
interest. 


RESULTING USE : See title Use. 


RESUMPTION. This word, as used in 
the stat. of 31 Hen. 6, s. 7, particularl 
signifies the taking again into the king’s 
hands such lands or tenements as before, 
upon some false suggestion or other error, 
he had delivered to the heir, or granted 
by letters patent to any man (Cowel; Les 
Termes dela Ley). The policy of the re- 
sumption of opal erants of lands, was much 
agitated after the Revolution in 1688, owin 
chiefly to the lavish way in which Wil- 
liam III. made such grants to the Duke of 
Portland and others. 


RETAINER. Is commonly used to sig- 
nify a notice given to a counsel by an 
attorney on behalf of the plaintiff or de- 
fendant in an action, in order to secure his 
services as advocate when the cause comes 
on for trial. This notice is invariably ac- 
companied with a fee called a retaining 


fe 


See also titles ATTORNEY; BARRISTER. 


RETORNO HABENDO. A writ that 
lies for the distruinor of cattle, goods, and 
chattels, &c, (and who, on replevin brought, 
has proved his distress to be a lawful one), 
against him who was so distrained, to have 
them returned to him according to law, 
together with damages and costs (2 Arch. 
Pract. 1091). If to the retorno habendo 
tho sheriff returns that the goods, &c., ure 
oloigned, the defendant may then sue out a 
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RETORNO HABENDO—contixued. 
writ of capias in withernam, requiring the 
sheriff to take other goods, &., of the 
plaintiff instead of those eloigned ; and in 
the absence of any such other goods, the 
goods of the pledges may then be taken 
on a ect. fa. 2 Arch. Pract. 1096. 


RETRAXIT (he has withdrawn). A 
retraxit is an open and voluntary renun- 
ciation in Court of a suit by the plaintiff, 
by which he for eh loses his action. A 
retraxit is very similar to a nolle prosequi, 
the difference t between them being that a 
retrazit is a bar to any future action for 
the same cause, whereas a nolle prosegui is 
not, unless made after judgment. 2 Arch. 
Pract. 1515; Herber v. Sayer, 2 Dowl. & L. 
65, n. (b). 

See title JUDGMENT. 


RETURN. This is a word which is 
commonly applied to writs and judges’ 
summonses, and literally signifies much 
the same as it does in its popular sense, 
viz. to return or send back anything. 
Thus, writs are directed to certain persons 
(as to sheriffs, for instance), commanding 
them to perform certain acts, and after a 
certain time to return the same into the 
Court again, together with a certificate or 
memorandum certifying or stating what 
they have done in pursuance of such com- 
mand. This memorandum or certificate is 
written on the back of the writ, and is 
now commonly called the return to it; sv 
that when a writ is dirccted to a cheriff 
commanding him to perform certain acts 
(as to arrest a man, or to return an M.P. 
for instance), and the sheriff in due time 
returns the writ, together with such a 
memorandum as above described, indorsed 
thereon, this memorandum is then called 
the sheriffs return; and for a false re- 
turn, he is civilly responsible. Before 
the 2 Will. 4, o. 39, writs for the com- 
mencement of personal actions, viz., writs 
of summons, capfas, and detainer, were 
obliged to be returned upon certuin fixed 
days in term, which were thence called 
the return days of the term: now, how- 
ever, this is not the case, the return 
day being regulated by the service, or 
execution, of the writ. The meaning of the 
word “ returnable,” as applied to a judge's 
summons, is nearly the same, signifying 
the time appoiuted by the judge in the 
summons for hearing the parties on the 
subject-matter of dispute; the summons is 
said to be returnable at such time, because 
the who takes out such summons 
returns with it at the time therein ap- 


‘pointed to the place whence he took it ont. 


1 Arch. Pract. 160; Smith’s Action at Law, 
241. 


REVE, or GREEVE (from the Sax. 
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REVE, or GREEVE—conlinued. 
gerefa,a prefect). The bailiff of a franchise 
or manor; hence, shire-reve is used for a 
sheriff, &o. Cowel. 


REVELAND. Such land as having re- 
yerted to the king after the death of his 
thane, who had it for life, was not after- 
wards granted out to any other person by 
the king, but remained in charge on the 
account of the reve or bailiff of the manor, 
who it seems usually kept the profit of it 
himself, till it was discovered and presented 


to the king. Domesday; Spelman on 
Feuds. 
REVENUE: See title TAXATION. 
REVERSAL OF JUDGMENT. The 


annulling or making a judgment void on 
account of some error in the same. 


REVERSION. That which reverts or 
returns to a person. An estate in reversion 
is defined, or rather described, by Lord 
Coke to be “ the returning of the land to 
the grantor or his heirs after the grant is 
determined.” The idea of a reversion is 
founded on the principle that where a per- 
son has not parted with his whole estate 
or interest in a piece of land, all that 
which he has not given away remains in 
him, and the possession of the land reverts 
or returns to him upon the determination of 
the preceding estate. Thus, if a person 
who is seised in fee of lands conveys them 
to A. for life, he still retains the fee simple 
of the lands, because he has not parted 
with it: but as that fee simple can only 
return or fall into possession upon the 
determination or ending of the preceding 
estate (i. e., of A.’s estate for life), it is only 
a fee simple estate in reversion. So that 
perhaps, a reversion may be short! defined 
as ‘‘the residue of an estate left in the 
grantor.” The interest which a man has 
in lands in reversion is commonly called 


a reversionary interest. 2 Cruise, 395, 896. 
The 


REVERSIONARY INTEREST. 
right, title, or interest, which a person has 
in or to the reversion of lands or other 
property. A right to the future enjoy- 
ment of property at present in the posses- 
sion or occupation of another is also fre- 
quently so called. 

See title REVERSION. 


REVERSIONS, SALES OF. These are 
no longer to be set aside on the ground of 
undervalue merely (31 Vict. o. 4); but 
this statute does not affect the jurisdiction 
of Courts of Equity over improper sales by 
unwary young men. Tyler v. Yates, L. R. 
6 Ch. 665. 

See also title Usury. 


REVERTER, FORMEDON IN: See title 
ForRMEDON. 
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REVEST. To place one in the posses- 
sion of anything of which he has been 
divested, or put out of possession. Seo 1 
Roper, Husband and Wife, 353. It is op- 
posed to Drvesr. 


REVIEW, BILL OF. A bill filed to 
reverse a decree in Chancery, which, after 
it has been duly inrolled, a party may 
find good grounds for having reversed, . 
either from error apparent on the face of 
it, or from new facts discovered since the 
decree was made, or at least since publi- 
cation in the cause, and which 
consequently could not be used when the 
decree was made. 2 Dan. Ch. 1422; 
Hunter’s Suit in Eq. 182. This bill is an 
alternative remedy with an appeal to the 
House of Lords. 

See also title Re-HZARING. 


REVIEW, COMMISSION OF. A com- 
mission sometimes granted in extraordi- 
nary cases to reverse the sentence of the 
Court of Delegates when it was appre- 
hended they had been led into a material 
error. 


REVIEW, COURT OF. A Court estab- 
lished by 1 & 2 Will. 4, o. 56, for the 
adjudicating upon such matters in bank- 
ruptcy as before were within the jurisdic- 
tion of the Lord Chancellor. It formed a 
constituent and most ee re of the 
Court of Chancery, and exercised a general 
bare in bankruptcy, the same as 

theretofore been exercised by the 
Lord Chancellor; and all such matters 
to be heard and determined in the Court 
of Review were to be subject to an appeal 
to the Lord Chancellor on matters of Law 
and Equity, or on the refusal or admission 
of evidence. This Court has long ceased 
to exist, and in lieu of it there is an 
appeal to the Lords Justices in Chancery, 
or (in matters of unusual legal import- 
ance) to the Lord Chancellor and Lords 
Taa together. See Bankruptcy Aot, 

69. 


REVIEWING TAXATION. The re- 
taxing or re-examining an attorney's bill 
of costs by the Master. The Courts some- 
times order the Masters to review their 
taxation, when, on being applied to for 
that purpose, it appears that items havo 
been allowed or disallowed on some erro- 
neous principle, or under some mistaken 
impression. Arch. Pruct. 


REVIVING. In law signifies much 
the same as it does in its popular sense, 
viz., renewing, calling to life again, &c. 
Thus, when a certain time (formerly a year 
and a day, but now six years) has elapsed 
after judgment is signed, without execu- 
tion being sued out upon it, the law pre- 


; Bumes that the judgment bas been exc- 
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REVIVING—continued. 


cuted, or that the plaintiff has released 
the execution; and the plaintiff, in order 
to sue out execution, must in that case 
first revive the judgment against the de- 
fendant by a writ of sctre facias, or now, 
under the O. L. P. Act, 1852, s. 129, either 
by suing out a writ of revivor, or (with the 
leave of the Court or a judge), by merely 
ay suggestion upon the roll to the 
effect t it manifestly appears to the 
Court that the party applying for leave is 
entitled to have execution of the judgment 
and to issue execution thereon (2 Arch, 
Prac. 1133). And by s. 134 of the same 
Act, a writ of revivor to revive a judgment 
less than ten years old shall be allowed 
without any rule or order: if more than 
ten years old, not without a rule of Court 
or a judge’s order: nor if more than fifteen 
years old, without a rule to shew cause. 


REVIVOR, BILL OF. A bill in Chan- 
cery which is filed for the pur of 
reviving or calling into operation the pro- 

ings in a suit, when, from some cir- 
cumstances (as for instance, the death of 
a plaintiff), the suit has abated. It is 
not, however, in all cases that the death 
of a party abates the suit; for it is a 
general rule, that wherever the right of 
the party dying survives to his co-plaintiff 
or co-defendant, and the cause is in the 
same’ condition after the party’s death 


as it was before, then the. suit does not 


abate, and consequently does not require 
to be revived. ere are also many pro- 
visions under recent statutes enacting that 
certain events shall not abate the suit, and 
providing for the continuance thereof with- 
out the trouble of resorting to a bill of 
revivor. 
See title ABATEMENT. 


REVOCATION, POWER OF. The power 
to revoke or call back something granted. 
As if any one makes a © nveyance of any 
lands, with a clause of revocation, at his 
will and pleasure, of such conveyance; 
here the clause by which such person re- 
serves to himself the power of revoking 
such conveyance is termed a power of re- 
vocation. 4 Cruise, 466. 


RIDER. A rider, or rider-roll, signifies 
a schedule or small piece of parchment an- 
nexed to some part of a roll or record. It 
is frequently familiarly used for any kind 
of schedule or writing annexed to a docu- 
ment which cannot well be incorporated in 
the body of such document. Thus, in 
passing bills through Parliament, when a 
new clause is added after the bill has 
passed through committee such new clause 
is termed a rider. 


RIDINGS. The three great divisions 
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RIDINGS—continued. 


of the county of York are called the 
North, West, and East Ridings. The word 
„riding“ is said to be a corruption of tri- 
thing, meafiing the third part of a county. 


RIENS ARREAR (nothing in arrear). A 
kiud of plca used in an action of debt upon 
atrearages of account, by which the de- 
fendant alleges that there is nothing in 
arrear. Cowel. 


RIENS PER DESCENT (nothing by de- 
scent), A plea pleaded by an heir to an 
action brought against him for debt due by 
his ancestor to the plaintiff, signifying that 
he has received nothing from his ancestor, 
rv nortoe is not liable for his ancestor’s 

e 


RIGHT (jus). A lawful title or claim 
to anything. 


RIGHT, WRIT OF: See title Wait or 
Ricur. 


BIGHT CLOSE, WRIT OF. A writ 
which the king’s tenants in ancient demesne 
were entitled to, in order to try the right 
of their property in a peculiar Court of 
their own, called a Court 
demesne. 


RIGHT TO BEGIN. This is the phrase 
which denotes the right of the one or 
other party to an action or suit to open 
the case. It involves the right to reply: 
the reply being often most effective, espe- 
cially in trials before a jury, it is sometimes 
a considerable advantage to the party who 
lias the right to begin. The general rule 
deciding the matter is the following :— 
Supposing no evidence were adduced on 
cither side, the party against whom the 
verdict would be given has the right to 

gin. This rule, however, does not mean 
that the defendant (if it should so happen) 
must open the pleadings; forin every case, 
without one exception, these are opened by 
the plaintiff or his counsel. The rule has 
therefore reference to the evidence merely. 
There are the three following priucipal 
applications of the rule :— 

(1.) The plaiutiff begins, if the onus of 
proving any one of the issues rests on 


him ; 

(2.) The defendant begins, if the onus 
of proving not a single issue rests on the 
plaintiff, but all of them on the dofen- 
dant; and : 

(3.) Where the burden of proving all the 
issues lies on the defendant, and the 
burden of proving the amount of the 
damage only lies on the plaintiff, then 
the plaintiff begins (Carter v. Jones, 6 C. 
& P. 64), although formerly the rule in that 
caso was that the defendant should begin. 
Cooper v. Wakley, 3 C. & P. 474. 


of ancient 
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RINGS, GIVING. A custom observed 


by serjeants-at-law on being called to that him in fear. 


degree or order. These rings bear tlie in- 
scription of some motto selected by the 
serjeant about to take the new degree. 
Thus we find it noted in 2 Q. B. Rop. 
425, that Cresswell Cresswell, of the Inner 
Temple, Esq., was appointed a judge of the 
Common Pleas, in Hilary Term, 5 Vict., 
being first called to the degree of ser- 
jeant-at-law, when he gave rings with the 
motto Leges juraque. 


RIOT. If three or more persons as- 
semble together with an intent mutually to 
assist each other against any one who shall 
oppose them in the execution of some 
enterprise of a private nature, with force 
or violence against the peace, or to the 
manifest terror of the people, whether 
the act intended were of itself lawful or 
unlawful, and though they after depart of 
theirown accord without doing anything, 
it isan unlawful assembly. If after their 
first meeting they move forward towards 
the execution of their intended purpose, 
whether they actually execute that pur- 
pose or not, this, according to general 
opinion, is a rout, And if they put it into 
execution, then it is a riot. And if any 
person encourages, promotes, or takes part 
in such riot, whether by words, signs, or 
gestures, or by wearing the badges or 
ensigns of the rioters, he is considered a 
rioter. 1 Hawk. c. 65, s. 1: Arch. Crim. 
Law, 811. 


RIVERS. With reference to navigable 
rivers, sse title NavicgaTion. The law as 
to non-navigable rivers is as follows :— 

(I.) The soil, usque ad medium flum 
viz, usually belongs to the adjoining pro- 
prietors on each side of the river, and that 
in portion to their estates along the 
bank. Bickett v. Morris, L. R. 1 H. L., 
Sc. 47. 

(2.) Accretions from the gradual change 
or deflection of the course of the river be- 
come the property of the adjoining pro- 
prietor (Ford v. Lacey, 7 Jur. (N. S.) 684); 
similarly accretions by alluvio. Mussumat 
Imam Bandi v. Hurgovind Ghose, 4 Moo. 
Ind. App. 403. 

(3.) The use of the banks is incident to 
the use of the river, and persons having the 
latter right have the former also; the right 
of fishing in non-navigable rivers belon 
to the adjoining proprietors, and such right 
is protected by the stat. 30 Vict. o. 18, and 
its violation is made a criminal offence by 
stat. 24 & 25 Vict. c. 96. 

See titles ALLUVIO; FISHERY. 


ROBBERY. The felonious and forcible 
taking from the person of another gonds or 
money to any value by violence or putting 
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ROBBER Y—continued. 


1 Hawk. P. C. 25: Arch. 
Crim. Law, 412. 
See also title LARCENY. 


ROLL. A schedule or sheet of parch- 
ment on which legal proceedings are 
eutered. Thus, the roll of parchment on 
which the issue is entered is termed the 
issue roll. So the rolls of a manor, wherein 
the names, rents, and services of the tenants 
are copied and inrolled, are termed the 
Court rolls. There are also various other 
rolls, as those which contain the records of 
the High Court of Chancery, which are 
kept in the Rolls Office of the Chancery ; 
those which contain the registers of the 
proceedings of our old Parliaments, and 
which are called rolls of Parliament: that 
in the Inner and Middle Temple, called 
the calves-head roll, wherein every bencher 
was taxed annually 2s., every barrister 
ls. 6d., and every gentleman under the 
bar 1s., to the cook and other officers of the 
house, in consideration of a calvea’-head 
dinner provided for them in Easter Term, 
&c. Orig. Jur. 199; Cowel. 


ROLLS COURT: See title MASTER or 
THE ROLLS. 


ROYAL ASSENT. The royal assent is 
the last form through which a bill goes 
previously to becoming an Act of Parlia- 
ment; it is, in the words ef Lord Hale, 
“the complement and perfection of a 
law.” The royal assent is given either by 
the queen in person, or by royal commis- 
sion by the queen herself signed with her 
own hand. It is rarely given in person, 
except at the end of the session, when the 
queen attends to prorogue Parliament. 

See title Lx Roy LE VEUT. 


ROYAL FISH. Thewhaleand sturgeon 
are so called; and these, when either thrown 
ashore or caught near to the shore, belong 
to the Crown. 


ROYAL MINES. Those mines which 
are properly royal, and to which the king 
is entitled when found, are only those of 
gold and silver. 


ROYALTIES. The rights or prerogn- 
tives of the ey so called (see title 
PREROGATIVE). e dues of the lessor or 
landlord of mines are also called royalties, 


apparently in analogy to the superiorities 
of the Crown. 


RULE. This word is used in various 
senses. In its most common acceptation 
it signifles an order made by the Court at 
the instance of one of the parties in a suit, 
usually commanding the opposite perty to 
do some act, or to shew cause why some 
act should not be done. A rule of this 
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RULE—continued. 


kind is said to be either a rule nisi, i. s., to 
shew cause, or a rule absolute. A rule 
nisi or to shew cause commands the party 
to shew cause why he should not do the 
act required, or why the object of the rule 
should not be enforced. A rule absolute 
commands the subject-matter of the rule 
to be forthwith enforced. There are some 
rules which the Courts authorize their 
officers to grant as a matter of course with- 
out formal application being made to them 
in open Court, and these ‘are technically 
termed side-bar rules, because formerly 
they were moved for by the attorneys at 
the side bar in Court; such, for instance, 
was the rule to plead, which wasan order or 
command of the Court requiring a defen- 
dant to plead within a specified number of 
days. Such also were the rules to reply, to 
art and many others, the 1 of 
which depended upon settled rules of prac- 
tice rather than upon the discretion of the 
Courts; all of which are rendered unneces- 
sary by recent statutory changes. The 
word “rule,” when used as a verb, seems 
to have two significations: (1) to com- 
mand or require by a rule of Court, as, 
for instance, to rule the sheriff to re- 
turn the writ, to rule the plaintiff to reply ; 
(2) to settle or decide a point of law 
arising upon a trial at nisi prius, and when 
it is said of a learned judge presiding at 
such a trial, that he ruled so and so, it is 
thereby meant that his lordship laid down, 
settled, or decided such and such to be the 
law. Tho rules for regulating the practice 
of the Courts, and which the judges are 
empowered to frame, and to put in force, 
as occasion may require, are also termed 
Rules of Court. Rules, chiefly of practice 
or of pleading, are also now commonly 
made by the judges for the carrying out 
of the provisions of any Act of Parlia- 
ment involving important changes in the 
law. See Bankruptcy Act, 1869 ; Judica- 
ture Act, 1873. 


RULE OF COURT. The rules for regu- 
lating the practice of the different Courts, 
and which the judges are empowered to 
frame, and to put in force as occasion may 
require, are termed Rules of Court. 


RULE, TO. Is commonly used in two 
senses: (1) for commanding or requiring 
by a rule or order of Court, as to rule a 
sheriff to return a writ, &c.: (2) for lay- 
ing down, or deciding, or settling a point 
of law. Sce the word used by Lord Den- 
man in Bingham v. Stanley, 2 Q. B. Rep. 
125. 

See also title Rox. 


RULES OF THE KING’S BENCH PRI- 
SON. Were certain limits without the 
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RULES OF THE KING’S BENCH PRISON 
—continued. 

walls, within which all prisoners in cus- 
tody in civil actions were allowed to live, 
upon giving security by bond with two 
sufficient sureties to the marshal not to 
escape, and paying him a certain percent- 
age on the amount of the debts for which 
they were detained. Bagley's Pract. 


RUNNING WITH THE LAND. A core- 
nant is said to run with the land when 
either the liability to perform it, or the 
right to take advantage of it, passes to the 
assignee of that land. Thus, if A. grants 
B. a lease of the land for twenty-one years, 
and the lease, amongst other covenants, 
contains a covenant on the part of A. fur 
the quiet enjoyment of the land by B. 
during the term, and also a covenant on 
the part of B. to cultivate the land demised 
in a particular manner, and B. afterwards 
assigns the land to C. for the residue of 
the term, in this case the liability to per- 
form the covenant made by B. and the 
right to take advantage of the covenant 
made by A. would devolve upon C. as as- 
signee of the land to which the covenants 
related, and in so doing they would be 
said to run with the land. Noke v. Atoder. 
D 83 pe Cockson v. Cock, Cro. Jac. 

See aleo notes to Spencer s Case, I 
Sm. L. C. 45. 
See title Covenant. 


RUNNING WITH THE REVERSION. 
A covenant is said to ran with the rever- 
sion when either the liability to perform 
or the right to take advantage of it passes 
to the assignee of that reversion. Thus, 
if A grants a lease of land to B. for 
twenty-one years, and the lease, among 
other covenants, contains a covenant on 
the part of A. for the a enjoyment of 
the land by B. during the term, and also a 
covenant on the part of B. to cultivate the 
land demised in a particular manner, and 
A. afterwards assigns the reversion in the 
land to O., in this case tbe liability to 
perform the covenant made by A., and the 
right to take advantage of the covenant 
made by B., would devolve upon C. as as- 
a So of the reversion in the land to 
which the covenants related; and in 80 
doing they would be said to run with the 
reversion. See Noke v. Awder, Cro. Eliz. 
436 ; Campbell v. Lewis, 3 B. & A. 392; 
Middlemore v. Goodall, Cro. Car. 508; 
Cockson v. Cock, Cro. Jac. 125; and notes 
to Spencer's Case, 1 Sm. L. O. 45. 

And see title COVENANT. 


RURAL DEAN: See title DEAN. 


RURAL DEANERY. The circuit or 
jurisdiction of a rural dean is so called. 
See title DEAN. 
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SACRILEGE. A desecration of any 
thing that is holy. The alienation of 
lands which were given to religious pur- 
poses to laymen, or to profane and com- 
mon purposes, was also termed sacrilege. 
Cowel. 


SAFE CONDUCT. A antee or se- 
curity granted by the king under the great 
seal to a stranger for his safe’ coming into 
and passing out of the kingdom. Cowel. 


SAFE-GUARD. A security given by 
the king to a stranger who fears the vio- 
lence of some of his subjects, for seeking 
his right by course of Law. Reg. Orig. 26; 
Cowel. 


SALE. The transferring of property 
from one man to another in consideration 
of some price or recompense in value, i. e., 
for valuable consideration. 

The contract of sale in English Law is a 
real contract, or in the nature of a real 
contract, some tender or transfer being re- 
quired by the Common Law to make the 
sale complete ; in Roman Law, on the other 
hand, the contract of sale is a consensual 
contract, being complete as soon as the 
price is agreed on. The two systems of law 
agree in this, that so soon as the sale of a 
specific article or ascertained bulk is com- 
plete, all risk attaching to it forthwith 
rests upon the purchasers, the Roman Law 
expressing this rule in the maxim “ Peri- 
culum rei venditæ statim ad emptorem 
pertinet,” and the English law in the 
maxim “ Res perit domino;” and that in 
the case of a non-specific article or unas- 
certained bulk, the risk does not so rest, 
until the article or bulk becomes specific 
or is ascertained. But there is this ver 
striking difference between the Englis 
and the Roman Law in the contract of sale, 
namely, that in English law the PROPERTY 
in a specific article (or in a non-specific 
article or unascertained bulk so soon as 
the same becomes specific or ascertained) 
passes to and vests in the purchaser even 
before delivery, the vendor retaining only 
a lien on it while in his possession for the 
price; whereas, in Roman Law such pro- 
perty does not pass into the purchaser 
until after peryment of tle price and also 
delivery of the article. „ generally, 
Benjamin on Sales; and Just. Inst. ii. 1. 41, 
and iii. 23 (24), pref. 


SALE, BILL OF : See title BILL or SAE. 


SALEON APPROVAL. This phrase and 
the corresponding phrases “ sale on trial” 
and “sale or return,” is a sale dependent 
upo ia condition precedent, viz., the con- 


SALE ON APPROVAL—conlinued. 
dition of the Parehas being satisfied with 
or approving the goods. The approval 
may implied from keeping the goods 
beyond a reasonable time. Benjamin, 483. 


SALE WITH ALL FAULTS. In this 
case, unless the seller fraudulently and 


inconsistently represents the article sold to . 


be faultless, or contrives to-conceal any 
fault from the purchaser, the latter must 
take the article for better or worse. Bagle- 
hole v. Walters, 3 Camp. 154. 


SALIQUE LAW. An ancient law made 
by Pharamond, King of the Franks, by 
which males only were capable of inherit- 
ing. Cowel. 


SALVAGE. Isthe compensation allowed 
to persons by whose assistance a ship or 
boat, or the cargo of a ship, or the lives of 
the persons belonging to her, are saved 
from danger or loss in cases of shipwreck, 
derelict, capture, and the like. And a 
salvor is he who renders such assistance. 
The chief statutory provisions at present 
in force with reference to wreck and sal- 
vage are contained in Part vit. of the stat. 
17 & 18 Vict. c. 104 (Merchant Shipping 
Act, 1854). 

The services entitling to salvage must 
be such as demanded skill, enterprise, and 
risk on the part of the salvors; for mere 
ordinary services, as towage, no salvage is 
claimable (The Princess Alice, 3 W. Rob. 


138). Moreover, these services must have 


been attended with success (The Edward 
Hawkins, 31 L. J. (Adm.) 46); for salvage, 
it is said, is a reward for services actually 
conferred, not for services attempted to be 
conferred (The Chetah, 5 Moo. P. C. C. 
(N. S.) 621). There may be a valid agree- 
ment regarding salvage between the mas- 
ter of a vessel and the salvors, and such 
agreement will be ane on the owner of 
the ship (The Firefly, Sw. 240), unless 
proved to be dishonest and exorbitant, or 
to have been obtained by compulsion or 
fraud. The Helen and George, Sw. 368. 

The right to salvage may be forfeited 
either totally or partially by misconduct on 
the part of the salvors, but the evidence 
of misconduct must be conclusive (The 
Charles Adolphe, Sw. 153). <A towing 
ship, if it rendir salvage services, will bo 
entitled to salvage reward like any other 
ship (The Retriever v. The Queen, 17 L. T. 
(J. S.) 329). Similarly, one of the vessels 
which have been in collision may, if the 
innocent party, be entitled to salvage for 
services rendered to the other y, and 
that notwithstanding 25 & 26 Vict. c. 63, 
8. 33; but not so, if both ships were equally 
in fault (Cargo ez Capella, L. R. 1 A. & E. 
356). 
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SALVAGE—continued. 


The following persons may become en- 
titled to salvage; (1.) Officers and crews 
of Her Majesty's ships: (2.) Pilots, but 
not for mere pilutage services; (3.) Seamen 
of the abandoned wreck; (4.) Ship agents; 
(5.) Ship-owners ; (6.) Masters of vessels ; 
(7.) Beachmen, guardsmen, and others; 
but not passengers on board the wreck. 

With reference to the amount of salvage, 
the Court of Admiralty never allows more 
than a moiety for salvage, however meri- 
torious the salvage services may have 
been (The Inca, Sw. 870); the value is to 
be calculated at the place where the ser- 
vices terminate; also, pro ratd itineris 
peracti, and the other equities of the case 
(The Norma, Lush. 124). Ship and cargo 
must each pay its own share of salvage 
(The Pyrennée, B. & L. 189); and as be- 
tween different salvors, the Court is able, 
under the Merchant Shipping Act, 1854, 
s. 49%, to decree an equitable apportion- 
ment. The Enchantress, Lush. 93. And 
see generally Kay on Shipping. 


SANCTUARY. A consecrated place 
which had certain privileges annexed to 
it, and to which offenders were accustomed 
to resort in order to evade the severity of 
the law. Staunf. Pl. Cor. lib. 2, c. 88. 

o See title ABJURATION. 


SANE MEMORY. Sound mind, memory, 
and understanding. This is one of the 
essential elements in the capacity of con- 
tracting ; and the absence of it in lunatics 
and idiots, and its immaturity in infants, 
is the cause of their respective incapacities 
or partial incapacities to bind themselves. 
The like circumstance is their ground of 
exemption in cases of crime. 


SATISFACTION. The satisfying a party 
by paying what is due to him, or what is 
awarded to him by judgment of the Court 
or otherwise. Thus a judgment is satisfled 
by payment of the amount due to the party 
who has recovered such judgment, or by 
the party's levying the amount or other- 
wise. The entry of satisfaction on the roll 
is a memorandum which is entered on the 
judgment roll, by which the party who has 
recovered the judgment acknowledges that 
he has been satisfied by his opponent by 
payment of the damnges, costs and charges, 
&c., and therefore that he may be acquitted 
thereof. A satisfaction piece is a memo- 
randum written on a piece of parchment, 
stating that satisfaction is acknowledged 
between the plaintiff and the defendant. 
This memorandum or satisfaction piece, as 
it is called, is taken to one of the masters 
of the Court, and frum it he enters the satte- 
faction on the roll before mentioned. 1 
Arch. Pract. 722. 
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SATISFACTION IN EQUITY. Isadoc- 
tribe somewhat analogous to Performance 
in Equity (see that title), but differs from 
it in this respect, that satisfaction is always 
something given either in whole or in part 
as a substitute and equivalent for some- 
thing else, and not (as in Performance) 
something that may be construed as the 
identical thing covenanted to be done. 
The subject of satisfaction divides itself 
into four, or rather three branches, viz. :— 

(1.) The satisfaction of debts by legacies ; 

(2.) The satisfaction of legacies by le- 

gacies; and 

(3.) The satisfaction of legacics by por- 

tions, and of portions by legaciea. 

(I.) Debts by Legacies.— The general 
rule in this case is, that a legacy equal to 
or greater than the debt is a satisfaction ; 
but that a legacy less than the debt is not 
even a satisfaction of it pro tanto; and in 
determining what is less, that may be either 
in amount, or in time of payment, or in 
certainty of payment. And as the leaning 
of the Court in this case is against satisfac- 
tion, very slight circumstances are allowed 
to rebut the end of satisfaction, so that 
the creditor will take cumulatively both 
his debt and the legacy. 

(2.) Legacies by Logacies.—The general 
rule in this case is, that if the two legacies 
are: (a.) In the same instrument, when if 
different in amount, the legatee takes both, 
but if equal in amount, one only; and if 
the two legacies are, (C.) In different in- 
struments, then whether they are different 
or equal in amount, the legatee takes both ; 
with one exception, viz., that where the 
legacies are equal in amount, and the same 
inoti ve is assigned in each case for giving 
te legacy, then the legatee will take one 
only. 

(3.) Legacies by Portions, and Portions 
by Legacies.— The general rule in this 
cuse is, that the legatee or portionist shall 
take one only, and not both; nor does it 
matter since Pym v. Lockyer (5 My. & Cr. 
29) whether the will or the settlement 
comes first, excepting to this extent, that 
what is due under the settlement is in the 
nature of a debt, and recoverable accord- 
ingly, while what is due under the will (so 
fur as it is in excess of that due under the 
settlement) is a voluntary bounty only; 
liable to fail or abate accordingly. There 
is one curious anomaly connected with 
satisfaction in this case, viz., that as the 
word portion” is applicable to children 
only, and a bastard is not a child, therefore 
the bastard takes both the gift under the 
settlement and that under the will, and is 
therefore better off than cither a child or 
one in whom the settlor-testator has put 
ae loco parentis. Ex parte Pye, 18 

es, 140. 
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SAVING THE STATUTE OF LIMITA- 
TIONS. Preventing the operation of the 
statute. A creditor is said to save the 
Statute of Limitations when he saves or 
preserves his debt from being barred by 
the operation of the statute. Thus, in the 
case of a simple contract debt, if a creditor 
commence an action for its recovery within 
six years from the time when the cause of 
action accrued, he will be in time to save 
the statute. 

See title LIMITATIONS, STATUTE OF. 


SAVINGS BANK. All the Acts re- 
lating to these institutions were repealed 
by the stat. 9 Geo. 4, c. 92, and that Act 
has been in its turn repealed by the stat. 
26 & 27 Vict. c. 87, which, together with 
the stat. 16 & 17 Vict. c. 45, and (as to 
Post Office Savings Banks) 24 Vict. o. 14, 
now expresses the law upon the subject. 
A savings bank is not necessarily a banking 
company within the meaning of the Joint 
Stock Companies Acts; nor can a depositor 
maintain an action against the trustees of 
the society, but the question must be 
settled between them by arbitration; and 
in case of embezzlemeut, the remedy is by 
mandamus to compel the trustees and 
managers to appoint an arbitrator. Rez v. 
Mildenhall Savings Bank, 6 A. & E. 952. 


SCANDAL. The words scandal and 
„ impertinence” are thus used with reference 
to canines in Equity. Scandal is defined 
to be anything alleged in a bill, answer, or 
other pleading, in such language as is un- 
becoming the Court to hear, or as is contrar 
to good manners; or any thing set forth 
which charges some person with a crime 
not nécessary to be shewn in the cause. 
Impertinence is defined to be the encum- 
benng e records of the Courts with long 
recitals, or with long digressions of matters 
of fact, which are altogether unnecessary 
and totally immaterial to the point in ques- 
tion. Exceptions might formerly have been 
taken to pleadings for scandal and imperti- 
nence; and such exceptions may still be 
taken for scandal, but since the Jurisdiction 
Act, 1852 (15 & 16 Vict. c. 86) s. 17, the 
practice of excepting for impertinence was 
abolished, and the only check upon im- 
pertinent pleadings is now visiting them 
with costs, Aud now under the Judicature 
Act, 1873, all exceptions are abolished, but 
the faulty pleading may be objected to by 
motion in a summary manner. : 


SCANDALUM MAGNATUM. Scandal, 
or spreading false reports against peers 
and certain other great officers of the realm 
is so called, and is subjected to peculiar 
panis oen; by divers ancient statutes. 
Cowel. 


321 


SCHEDULE. A piece of paper or parch- 
ment containing a list or inventory of 
things, usually annexed to deeds and to 
Acts of Parliament. 


SCHOOLS. The schools in England are 
chiefly of three kinds, viz.: (1.) Gram- 
mar Schools; (2.) Proprietary Schools; 
(3.) Elementary Schools. The first and 
third varieties are regulated by statutes, 
the Grammar School Acts beginning with 
3 & 4 Vict. c. 77, and ending with 32 & 33 
Vict. c. 56: and the Elementary Schools 
Acta being 33 & 34 Vict. c. 75 (Elementary 
Education Act, 1870), and some Amend- 
ment Acts; the second variety of schools 
are under the control of the Common Law. 
And with reference to those Grammar 
Schools, such as Eton, Rugby, &c., which 
have acquired the name of Public Schools, 
two Acts have been recently passed for 
their government, viz., 31 & 32 Vict. o. 118 
(Public Schools Act, 1868), and 35 & 86 
Vict. o. 54 (Public Schools Act, 1872). See 
Hayman v. Rugby School (Governors), L. R. 
18 Eq. 28. 


SCIENTER. A term used in pleading 
to signify that part of the declaration 
which alleges the defendant's previous 
knowledge of the cause which led to 
the injury complained of; or rather, his 
previous knowledge of a state of things 
which it was his duty to guard against, 
and his omission to do which has led to the 
injury complained of. Thus, in an action 
upon the case ſor keeping dogs that chased 
and killed the plaintiffs cattle, that part 
of the declaration which, after stating that 
the “defendant wrongfully kept do 
adds, knowing them to be accusto: 
chase and kill cattle,” is termed the sctenter. 
The following passage from the judgment 
of Ellenborough, C. J., in Jackson v. Pesked 
(1 M. & 8. 238), furnishes an apt illustra- 
tion of the use of the word: “In an action 
for keeping a mischievous bull there was 
no scienter in the declaration; and after a 
verdict for the plaintiff, the judgment was 
arrested on that account; and the Court 
said, ‘they could not intend it was proved 
at the trial; for the plaintiff need not 
prove more than is in his declaration ;’ and 
yet every lawyer is aware that a knowledge 
of the mischievous nature of the animal 
is of the essence of such an action, and 
would therefore never suffer a jury, if he 
could control them, to find for the plaintiff 
in such a case, unless such a knowledge 
in the defendant were proved.” See Steph. 
Pl. 178, 4th edit. ; 1 Chit. Pl. tit. Sctenter”; 
1 M. & S. 238. 


SCILICET (fo wit, that is to say). A word 
frequently used in pleadings to pt out 
or particulurize that which has been pre- 

Y 
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SCILICET—continued. 


viously stated in generul terms only. For 
more particular information with regard 
to this word, see title VIDELICET, 


SCIRE FACIAS (that you make known). 
A scire facius is a Fa writ founded 
upon some matter of record, and requiring 
the person against whom it is brought to 
shew cause why the party bringing it 
should not have the advantage of such 
record, or (as in the case of a scire facias to 
repeal letters patent) why the record should 
not be annulled and vacated. It is, how- 
ever, considered in law as an action; and 
in the nature of a new original. It is used 
for a variety of purposes, but perhaps one 
of tho most common uses to which it was 
applied was to revive a judgment after it 
had become extinct. For all writs of 
exccution must formerly have been sued 
out within a ycar and a day after the judg- 
ment was entered, otherwise the Court 
concluded primd facie that the judgment 
was satisficd and extinct, as it is now 
presumed to be after six years and non- 
execution; yet, however, it would grant 
this writ of scire fucias, which stated tho 
judgment recovered by the plaintiff, and 
that exccution still remained to be had, 
and commanded the sheriff to make known 
to the defendant that he should be in Court 
on the return day, in order to shew why 
the plaintiff ought not to have exccution 
against him (2 Arch. Pract. 1122). The 
writ of scire facias docs not, apparently, 
now lie for the purpose of reviving a judg- 
ment, at least in the usual cases, a writ of 
revivor or a suggestion on the roll being 
substituted for it by the O. L. P. Act, 1852, 
s. 129; however, the writ still lies in the 
cases referred to in s. 132 of that Act, and 
also on a judgment nguinst an executor of 
assets quando acciderint, and in some other 
peculiar casos. Sim. Act. at Law, 292. 


SCIRE FIERI. When to a writ of exe- 
cution issued against an executor or an 
administrator, the sheriff returns nulla 
bona, the plaintiff, if he can prove a devas- 
tavil, may sue out a scire fieri inquiry, 
which is a writ directed to the sheriff, 
commanding him that in case there shall 
be no goods of the testator remaining in 
the hands of the executor, he shall sum- 
mon a jury to inquire whether the de- 
fendant has wasted the goods of the 
testator, and if a devastavit be found, that 
he shall warn the defendant that he be in 
Court upon a day mentioned, to shew cause 
why the plaintiff should not have a Neri 
Jacias de bonis propriis against him. 2 
Arch. Pract. 1233. 


SCOT AND LOT: See title Lor anp 
Scor. 
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SCRIVENER. An agent to whom pr 
perty was intrusted for the purpose o 
ending it out to others at an interest pas- 
able to his principal, and for a commissi:t 
or bonus for himself, whereby he sought ta 
gain his livelihood. In order to make a 
man a money scrivener, he must carry %5 
the business of being entrusted with other 
people’s moneys to lay out for them a: 
occasion offers. See Arch. Bank. 36; 
Adams v. Malkin, 3 Cramp. 534, per Gitte. 
C. J.: Scott and Another v. Melrille avi 
Others, 3 Scott's N. R. 346; 9 Dow, 882. 


SCUTAGE (scutagium): See title Escr AG. 


SCUTAGIO HABENDO. A writ that 
lay for the king or other lord against hi: 
tenant, who held by knight-service, t» 
compel him to serve in the wars, or to find 
a substitute, or to pay scutage. F. N. B. 
83; Cowel. 


SEASHORE. This appears in con- 
templation of law to belong in property t 
the sovereign as a jus privatum, subject t» 
the jus publicum, or public right of the 
sovereign and people together, to pass and 
re-pass over it, which latter right is in the 
nature of an easement (Ait.-Gen. v. Bur 
ridge, 10 Price, 350). The king may grant 
his private right to a corporation, being 
caput portus, but not so as to prejudice 
the public right. Aé.-Gen. v. Parmeter, 
10 Price, 378. 

In the absence of all other evidence the 
extent of the Crown’s right to the sea-shore 
landwards is the line of the medium high 
tide between the springs and the neaj 
(Att.-Gen. v. Chambers, 4 De G. M. & G. 
206); and the bed of all navigable river: 
where the tido flows and re-flows, and of 
all estuaries or arms of the sea, is vested in 
the Crown, but subject to the right of 
navigation which belongs by law to the 
subjects of the realm, and of which thr 
right to anchor forms a part; and every 
grant thereof made by the Crown is subject 
to such public right of navigation (Gann 
v. Free Fishers of Whitstable, 11 H. L. 
©. 192), and for which, therefore, the 
grantee cannot (in the general case) charge 
anchorage dues. As evidence of such a 
grant of the sea-shore to the lord of the 
manor, the exclusive taking of sand, stones, 
and sea-weed may be called in aid, in the 
absence of documentary evidence of the 
grant. Calmady v. Rowe, 6 C. B. 861. 

If the sea, by gradual and imperceptible 
progress, encroaches upon the land of a 
subject, the land thereby covered with 
water accrues to the Crown (In re Hull d 
Selby Railway, 5 M. & W. 327); and in the 
case of a like retirement of the sea, the 
land accrues to the adjoining owner. Aét.- 
Gen. v. Chambers, 4 De G. & J. 55. 
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SECONDARY. An officer of the Court 
of King’s Bench and Common Pleas; so 
called because he was second, or next to 
the chief officer. The secondaries of these 
Courts were abolished by 7 Will. 4 & 
1 Vict. c. 30 (1 Arch. Prac. 11). But at 
the present day there is a law officer in 
the City of London who bears the name of 
Secondary. 


SECONDARY CONVEYANCES. Con- 
veyances are sometimes divided into 
primary or original conveyances, and se- 
condary or derivative. The first, as their 
title imports, aro such as do not depend 
upon any previous conveyance, but are 
independent and original; the second are 
such as pre-suppose some other conveyance 
precedent, and only serve to enlarge, con- 
firm, alter, restrain, restore, or transfer the 
interest granted by such original convey- 
ance ; thus an assignment of a lease may be 
considered a secondary conveyance with 
respect to the lease itself. 

See also title CONVEYANCES. 


SECOND DELIVERANCE, WRIT OF. 
A writ which lies for a plaintiff after he 
has been non-suited in an action of replevin, 
in pursuance of which the sheriff must 
again deliver to the plaintiff the goods that 
were distrained, on his giving sccurity, as 
he did in the first instance, to re-deliver 
them, if the distress prove a justifiable 
one. 2 Arch. Pract, 1087, 1094. 


SECRET COMMITTEE. A secret com- 
mittee of the House of Commons is a 
committee specially appointed to investi- 
gate 'n certain matter, and to which secrecy 
being deemed necessary in furtherance of 
its objects, its proceedings are conducted 
with closed doors, to the exclusion of all 
persons not members of such committee. 
All other committees are open to members 
of the House, although they may not be 
serving upon them. 


SECTA, or SUIT. By these words were 
anciently understood the witnesses or fol- 
lowers of the plaintiff. 

See also following titles. 


SECTA AD CURIAM. A writ that lay 
against him who refused to perform his 
suit, either to the County Court or Court 
Baron. Cowel. 


SECTA AD MOLENDINUM, WRIT DE. 
A writ which lay for the owner of a mill 
against the inhabitants of the place where 
such mill is situated, for not doing suit to 
the plaintiff’s mill: that is, for not having 
their corn ground at it. 


SECTA REGALIS. A suit so called by 
which all persons were bound twice in a 
year to attend in the sheriff's tourn, in order 
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SECTA REGALIS—continued. 
that they might be informed in things 
relating to the public peace. It was so 
called use the sheriff’s tourn was the 
king’s lect, and it was held in order that 
the people might be bound by oath to bear 
truco allegiance to the king. Cowel. 


SECURITY FOR COSTS. When the 
plaintiff in a suit resides out of the juris- 
diction of the Court in which his suit is 
pending, or lives abroad, and the defendant 
is apprehensive that the plaintiff, in the 
event of being defeated, will evade pay- 
ment of the costs or expenses of the suit, 
it is usual for him to apply to the Court to 
compel the plaintiff's attorney to give 
security for such payment, and which the 
Court usually orders to be done, on its 
appearing that there aro good grounds for 
the application. The security is commonly 
effected by the plaintiff und two suretics 
entering into a bond to a sufficient amount 
to cover the supposed costs of the suit 
(2 Arch. Pract. 1414). The mero poverty 
of a plaintiff is, however, no ground for 

uiring him to give security for costs, 
cules to a limited extent in some pro- 
ceedings in tort proper for the County 
Court, but which the plaintiff chooses to 
institute in a superior Cuurt (see County 
Courts Act, 1867, 30 & 31 Vict. c. 142, s. 10). 
An appellant must invariably give security 
for costs, but commonly he makes a deposit 
of money in lieu thereof. 


SECURITY FOR GOOD BEHAVIOUR, 
&.: See title ARTICLES OF THE PEACE. 


SECUS (Lat., otherwise, not so, the con- 
trary): See the word used in 1 Man. & 
Gr. 208, n. 


SE DEFENDENDO (in defending him- 
self). A plea pleaded by him who is 
charged with the death of another, to the 
effect that he was obliged to do what he 
did in his own defence, otherwise his life 
would have been in danger. Staunf. Pl. 
Cor. Lib. 1 c. 7. 

See titles Houi cm and Son ASSAULT 
DEMEENE. 


SEDUCTION is a tort committed against 
a parent or master by having sexual inter- 
course, through persuasion, with his 
daughter or female servant. The founda- 
tion of the action is loss of services; and a 
parent can only maintain the action if 
his daughter was in his service at the time. 
But the slightest degree of service will 
suffice; and the jury will give damages 
not at all in proportion to the value of the 
services, but in proportion to the meanness 
of the conduct of the seducer,—this excess 
of damages being awarded as a solatium to 
the feelings of the injured parent, and 
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SEDUCTION—continued. 


with which (although it is contrary to the 
principles of our law) the judge rarely 
chooses to interfere. When a master sues 
for the seduction of his servant, he must 
prove a subsisting contract of service valid 
in law at the time of the seduction. Brace- 
girdle v. Heald, 1 B. & Ald. 722. 


SEIGNIOR 1 the Fr. seigneur, lord), 
in its general signification means lord, 
but in law it is particularly applied to the 
lord of a fee or of a manor; and the fee, 
dominions, or manor of a seignior, is thence 
termed a seigniory, i. e., a lordship. He who 
is a lord, but of no manor, and therefore 
unable to keep a Court, is termed a seignior 
in gross. Kitchin, 206; Cowel. 


SEIGNIORAGE. A privilege or pre- 
rogative of the king, by which he claims 
an allowance in respect of gold and silver 
brought in the mass to be exchanged for 
coin. Cowel. 


SEISED IN DEMESNE AS OF FEE. Is 
the strict technical expression used to 
describe the ownership in “an estate in 
fee simple in possession in a corporeal 
hereditament.” The word “seised” is 
used to express the ‘‘seisin” or owner's 
possession of a freehold property; the 
phrase “in demesne” or “in his demesne” 
(in dominico suo), signifies that he is seised 
as owner of the land itself, and not merely 
of the seigniory or services; and the con- 
cluding words “as of fee” import that he 
is seised of an estate of inheritance in fee 
simple. Where the subject is incorporeal, 
or the estate expectant on a precedent free- 
hold, the words “in his demesne” are 
omitted. Co. Litt, 17 a.: Fleta, l. 5, o. 5, 
8. 18; Bract. 1. 4, tr. 5, c. 2, s. 2. 


SEISIN (seisina). Possession of a free- 
hold estate. Upon the introduction of the 
Feudal Law into England the word “seisin” 
was applied only to the ssion of an 
estate of freehold, in contradistinction to 
that precarious kind of possession b 
which tenants in villenage held their 
lands, which was considered to be the pos- 
session of those in whom the freehold con- 
tinued. The word still retains its original 
signification, being applied exclusively 
to the possession of lund of a freehold 
tenure, it being inaccurate to use the word 
as expressive of the possession of lease- 
holds or terms of years, or even of copy- 
holds. To seise signifies to take possession 
of lands of a freehold tenure by the cere- 
mony of livery of seisin, or delivery of pos- 
session: to be seised to be in possession of 


such lend; and the possession of the land | ga 


itself, which has been acquired by the 
ceremcny of livery of seisin, is thence de- 


nominated “ seisin” or“ seizin.” The follow- ! 
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SEISIN—continued. 

ing passage from Cruise’s Dig. tit. 8, e. l. 
s. 10, affords a good illustration of tix 
word: A tenant for years is not said to 
be seised of the lands, the possession nat 
being given to him by the ceremony d 
livery of seisin ; nor does the mere delivery 
of a lease for years vest any estate in the 
lessee, but only gives him a right of entrr 
on the land ; when he has actually entered, 
the estate becumes actually vested in him. 
and he is then possessed, not properly of 
the land, but of the term fur years, the 
seisin of the freehold still remaining in the 
lessor.” It may be observed, however, 
that the word “seise” is sometimes used 
in reference to the possession of 

Thus, in Tuylor v. Fisher (Cro. Eliz. 245, 
246), the following passage occurs: Tres- 
pass for breaking his house and taking 
away a corslet and a pike of the plaintiffs. 
The defendant pladed that long time 
before the supposed trespass, J. Bamfield 
was seised of the said corslet and pike, ss 
of his own goods, &c.” See Watk. Introd. 
Conv. by Morley ; Coote & Cov. 7th edit ; 
pp. 32, 33; 1 Cru. Dig. tit. 8, c. 1, a. 10: 
2 C. M. & R. 41, n. (a.): 3 Camp. 116. 
p Lord Ellenborough, C.J.; Cro. Eliz 

45. 


SEIZING OF HERIOTS. The seizing of 
heriots, when due on the death of a tenant, 
is a species of self-remedy, resembling that 
of taking cattle or pace in distress ; ex- 
cepting that a distress is merely taken as 
a pledge for other property, whereas a 
heriot is or becomes the actual property of 
him who so seizes it. 

See title HERTOr. 


SELECT COMMITTEE : See title Cox- 
MITTEE, SELECT. 


SELF-DEFENCE: See title Se Derz- 
DENDO, 


SEMBLE. Itwould seem; it would ap- 
pear, &c., e.g., “In assumpsit on a proviso 
to manage a farm in a good husbandlike 
manner, and according to the custom of 
the country; semble, that it is sufficient 
to assign a breach in the words of the 
promise.” 1 C. & M. 89. 


SEPARATE DEMISE IN EJECTMENRT. 
A demise in a declaration in ejectment 
used to be termed a separate demise when 
made by the lessor separately or indivi- 
dually, as distinguished from @ demise 
made jointly by two or more persons, which 
was termed a joint demise. No such de- 
mise, either separate or joint, is now neces- 
ry in this action. 

See title EJECTMENT. 


SEPARATE ESTATE. Property which 
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SEPARATE ESTATE—continued. 


a married woman, under certain circum- 
stances, is entitled to retain for her sepa- 
rate and independent use. By the custom 
of London a married woman may acquire 
a separate estate by carrying on trade 
on hor own separate account. The right 
of the wife to the enjoyment of property 
separately from her husband is usually 
secured by trustees being appointed on her 
behalf, to whom the property is conveyer 
in trust for her sole and separate use; but 
although no trustees be appointed for the 
wife, under a limitation to her separate 
use, Equity would convert her husband 
into a trustee for her, and she would still 
be entitled to the enjoyment of the separate 
estate. And under the stat. 21 & 22 Vict. 
o 85, a woman judicially separated from 
her husband holds her property to her own 
separate use, and such use continues in 
caso the cohabitation is afterwards resumed. 
So also under the M. W. P. Act, 1870 (33 
& 34 Vict. c. 93) numerous species of pro- 
perty are made the wife's separate estate. 

The Court of Chancery, to further secure 
to married women the enjoyment of sepa- 
rate estate, allows of a restraint upon 
auticipation, i. e., alienation, to be attached 
to the property (Pybus v. Smith, 3 Bro. 
C. C. 339); and the operation of that re- 
straint was settled in the case of Tullett v. 
Armstrong (1 Beav. 1) to be this, — that it 
attaches upon marriage, dis-attaches upon 
ec re- attaches upon a re- marriage, 
and so on. 

To the extent that a married woman has 
separate estate she is a feme sole; and 
unless restrained from anticipation she 
may alienate it by any of those voluntary 
or involuntary modes by which a feme sole 
or a man may do (Taylor v. Meads, 34 
L. J. (Ch.) 203; Matthewman’s Case, L. R. 
3 Eq. 787). She may also permit her hus- 
band to receive it, and in that cuse she is 
entitled to only one year’s account of it; 
and her husband takes all her separate 
personal estate that is undisposed of at her 
death, if choses in possession or chattels 
real, by his marital right (Molony v. Ken- 
nedy, 10 Sim. 254), and if choses in action, 
by hia right as her administrator. Proudley 
v. Fielder, 2 My. & K. 57. 


SEQUESTER. As used in the Civil 
Law signifies to renounce or disclaim, &c. 
As when a widow comes into Court and 
disclaims to have anything to do or to 
intermeddle with her deceased husband’s 
estute she is said to sequester, The word 
more commonly signifies the act of taking 
in execution under a sequestration the 
ecclesiastical goods and chattels of a bene- 
ficed clerk or clergyman. 

See titlo SEQUESTRATION, 
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SEQUESTRARI FACIAS. A writ of 
execution against a clergyman, directed to 
the bishop of the diocese in which the de- 
fendant resides, commanding the bishop to 
enter the rectory and parish church, and to 
take and sequester the same and hold them 
until of the rents, tithes, and profits there- 
of, and of other ecclesiastical goods of the 
defendant, he shall have levied the plain- 
tiff's debt. 2 Arch. Pract. 1284. 


SEQUESTRATION. This word, in its 
most ordinary sense, signifies a kind of 
execution for debt, and is most frequently 
used against a beneficed clerk or clergy- 
man. In this case the plaintiff sues out a 
fieri facias de bonis ecclesiasticis, directed to 
the bishop of the diocese, commanding him 
to make of the ecclesiastical goods and 
chattels belonging to the defendant within 
his diocese the sum mentioned in the writ. 
This writ is taken to the registrar of the 
diocese, who thereupon issues a seques- 
tration, which is in the nature of a war- 
rant directed to the churchwardens, re- 
quiring them to levy the debt of the tithes 
and other profits of the defendant’s benc- 
fice. sa brite rns also issues in Chancery 
when a defendant has eluded the process 
of the Court, and a commission of rebellion 
has been awarded against him to no effect ; 
by virtue of which sequestration his per 
sonal estate, and the profits of his real, 
are seized and detained until the defendant 
obeys the commands of the Court. A se- 
questration is also defined to be the sepa- 
rating of a thing in controversy from the 
possession of both those who contend for 
it, and in this sense it is considered either 
as voluntary or nec ; the former being 
that which is done by the consent of each 
party, the latter that which is done by the 
judge of his own authority, whether the 
parties will or not. The word sequestra- 
tion” used also to signify the act of the 
ordinary in disposing of the goods and 
chattels of a deceased person whose estate 
no man 9 00 1 with. It is also used 
to signify the gathering, collecting, and 
taking care of the fruits and profita of a 
vacant benefice for the benefit of the next 
incumbent. The persons ‘who are ap- 
pointed to take care of the goods and 
chattels, or of the rentsand profits of lands 
that are so sequestered, are denominated 
sequestrators. 2 Arch. Pract. 1284; Cowel. 


SEQUESTRE : See title DErör. 


SERIATIM. Severally, separately, in- 
dividually, one by one: e. g., Their lord- 
ships delivered their judgments seriatim.” 
In cases of great importance, or where the 
judges differ in opinion, it is usual for them 
to deliver their judgments individually, 
instead of dolegutiug one with the power 
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SERIATIM—vcontinued. 
of delivering the united judgment of the 
whole Court, and in such cases they are 
said to deliver their judgments seriatim. 


SERJEANT, or SERGEANT. There 
are various officers connected with the law 
that are denominated serjeants—as ser- 
jeant-at law, serjeant-at-arms, serjeant of 
the mace, &. A serjeant-at-law is a bar- 
rister of the Common Law Courts of high 
standing, and of much the same rank as a 
doctor of law is in the Ecclesiastical Courts. 
These serjeants seem to have derived 
their title from the old knights templars 
(amongst whom there existed a peculiar 
class under the denomination of frères 
“ sergens,” or fratres servientes), and to have 
continued as a separate fraternity from a 
very early period in the history of the 
legal profession. The barristers who first 
assumed the old monastic title were those 
who practised in tlie Court of Common 
Pleas, and until a very recent period (the 
25th of April, 1834, 9 & 10 Vict. c. 54) 
the serjeants-at-law always had the ex- 
clusive privilege of practice in that Court. 
Every jndge of a Common Law Court 
previous to his elevation to the bench 
used to be created a serjeant-at-law; 
but since the Judicature Act, 1873, this 
is no longer necessary. Amongat all the 
serjeants, judges, and others, the practice 
is to address each other by the familiar 
epithet of “brother.” A serjeant-at-arms 
is an officer connected with the House of 
Commons, whose duty it is to keep the 
doors of the House, and also to apprehend 
and to take into custody any offender whom 
the House may commit to his charge. 
There is a similar officer connected with 
the House of Lords. There is also a ser- 
jeant-at-arms belonging to the Court of 
Chancery, whose duty it is to apprehend 
such persons as are guilty of contempt of 
Court, &c. Serjeants of the mace are a 
kind of inferior officers who attend the 
mayor or other head officer in the city of 
London and other corporate towns. Cowel ; 
Addison’s Knights Templars, 318; The 
Serjeants’ Case, 6 Bing. N. C. 235; Fortesc. 
c. 50. : 


SERJEANT-AT-ARMS is the title of an 
officer in cach of the two Houses of Par- 
liament. His duties in the House of Lords 
are to attend upon the Chancellor with the 
mace, and to execute the onlers of the 
House for the apprehension of delinquents ; 
and in the Commons this officer attends 
upon the Speaker with the mace, carries 
messages from the bar to the table, and 
executes the orders of the House with re- 
spect to delinquents to be taken into cus- 
toly for breaches of its privileges. 


SERJEANTY. A spocios of tonuro by 
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knight service, which was due to the king 
only, and was distinguished into grund 
and petit serjeanty; the tenant holding 
by grand serjeanty was bound, instead of 
serving the king generally in his wars, to 
do some honorary service to the king in 
person, as to carry his banner, his sword, 
or the like; or to be his butler, champion, 
or other officer at his coronation. Petit 
serjeanty differed from d serjeanty 
in that the service rendered to the king 
was not of a personal nature, but con- 
sisted in rendering him annually some 
small implement of war—as a bow, a 
sword, a lance, an arrow, or the like 
(Cowel). Both these species of tenures wero 
spared at the general abolition of feudal 
tenures in 1660 (12 Car. 2, c. 24); and the 
estates of Strathfieldsaye (Duke of Wel- 
lington) and Blenheim (Duke of Marl- 
borough) are examples, perhaps the only 
examples, at the present day of the tenure 
by petit serjeanty. 


SERVICE. The consideration which 
the feudal tenants were bound to render to 
their lords in recompense for the lands 
they held of him. This service in original 
feods was only twofold; to follow, or do 
suit to their lord, in his courts in time of 
peace, and in his armies or warlike retinue 
in times of war. Generally, however, these 
services varied much; some being of a 

rsonal nature, others not; some of an 

onourable, others of a menial or servile 
character. Britton, c. 66. 


SERVICE OF WRITS, 40. The service 
of writs, summonses, rules, &c., signifies 
the delivering or leaving them with the 
party to whom, or with whom they ought 
to be delivered or left; and when they aro 
so delivered they are then said to have 
been served. sually a copy only is 
served, and the original is shewn. Various 
periods of time are limited for the service 
of particular process; and those periods 
cannot in the general case be exceeded. 
Usually the service must be personal, but 
in cases of peculiarity substituted service 
may be made with the leave of the Court. 

See title SUBSTITUTED SERVICE. 


SERVICES FONCIERS. These are in 
French Law the easements of English Law. 


SERVIENT TENEMENT. In the law 
of easements the tenement whose owncr 
as such is subject to an easement enjoyed 
by an adjoining tenement, is called by this 
name. 

See title EASEMENTS. 


SERVITIUM LIBERUM. A sort of free 
or liberal service which certain feodatory 
tenants, called beri homines, were bound 


A NEW LAW DICTIONARY. 


SERVITIUM LIBERUM—continued. 


to perform. And as these tenants them- 
selves were different from vassals, so were 
their services of a more honourable nature ; 
as to attend the lord’s Court, to find a man 
and horse to go with the lord into the 
army, and such like. Cowel. 


SERVITIUM REGALE. Royal service, 
or the rights and prerogatives of manors 
which belong to the king as lord of the 
same, and which were generally reckoned 
to be six; viz., (1), power of judicaturo in 
matters of property; (2), power of life and 
death in felonies and murders; (3), a right 
to waifs and strays; (4), assessments; 
(5), minting of money; and, (6), assize of 
bread, beer, weights, and measures. 
Cowel. 


SERVITORS OF BILLS were messen- 
gers of the marshal of the King’s Bench, 
who were sent to serve bills or writs to 
summon men to Court. They are now 
more commonly called tipstuves. 2 Hen. 4, 
c. 23; Cowel. 

See title Tivsrarr. 


SERVITUDE, in its original and popular 
sense, signifies the duty of service, or 
rather the condition of onc who is liable to 
tlie performance of services. The word, 
however, in its legal sense, is upplicd 
ſiguratively to things. When tho freedom 
of ownership in land is fettered or ro- 
stricted, by reason of some person, other 
than the owner thereof, having some right 
therein, the lund is said to serve such 
person; the restricted condition of the 
ownership, or the right which forms the 
subject-matter of the restriction, is termed 
u servitude; and the land so burdencd 
with another’s right is termed a servient 
tenement, while the land belonging to the 
person enjoying the right is called the 
dominant tenement (see titles DOMINANT 
AND SERVIENT TENEMENTS). ‘The prin- 
ciples with regard to servitudes, and tho 
terms employed in treating of them, are 
borrowed from the Roman Law. In the 
language of the Roman Law, a thing is 
said to be servient in which, although it is 
owned by another, we have a real right, by 
virtue of which, and for the advantage of 
our person or property, we can require 
the owner, or any possessor of the thing. to 
suffer, or omit to do something with respect 
to such thing, which he would not have to 
submit to if the rights which constitute 
ownership remained in himself undimi- 
nished. Servitude is therefore a jus in re, 
as distinguished from a jus ad rem; the 
former is a real right, or a right in the 
thing itself, and consequently has effect 
against every third person; while the 
latter is a personal right, or a right to tho 
thing, and hence applies only aguinst the 
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actual obligee. If my neighbour burthens 
his land for the benefit of my land, with 
the servitus compascui, or with tho servitus 
ne luminibus oficiatur, I have in each of 
these cases a jus in re, and every holder of 
the land ‘must suffer me to pasture my 
cattle on it, and he must abstain from 
erecting anything on his ground, or doing 
anything to it whereby my light would be 
injured. The word “servitude” may be 
said to have both an active and a passive 
signification ; in the former sense denoting 
the restrictive right belonging to the en- 
titled party; in the latter, the restrictive 
duty entailed upon the proprietor or pos- 
sessor of the servient land. 
See also title EASEMENTS. 


SESSION. Tho sitting of the justices in 
Court by virtue of their commission. There 
are various kinds of sessions, viz., (I). Ses- 
sion of Parliament; (2), Great Session of 
Wales; (3), Session of Gaol Delivery ; 
(4), Session of the Peace. These will 
explained in their order: (1.) Session of 
Parliament signifies merely the sitting of 
Parliament, in order to transact the busi- 
ness of the State. (2.) The Great Session of 
Wales was a session or Court held in 
Wales twice in every year, similar to our 
assizes; these sessions, however, were abo- 
lished by the 1 Will. 4, c. 70, and the 
judges now go the circuits in Wales and 
Cheshire the same as in the English 
counties. (3.) Session of Gaol Delivery was 
a session held for delivering a gaol of the 
prisonors therein confined. (4.) Session of 
the Peace. This is a Court of record, and 
is held before two or more justices of the 
peace, one of whom must be of the 
quorum (see title Quortm). The jurisdic- 
tion of this Court, by stat. 34 Edw, 3, c. I, 
extended to the trying and determining all 
felonies and trespasses whatsoever, although 
they scldom, if ever, try any greater offence 
thau small felonies. There are three 
different kinds of sessions held by justices 
of the peace: (a.) General sessions, which 
may be held at any time of the year for the 
general exccutiou of the authority of the 
justices ; (b.) The general quarter sessions, 
which are held at four stated times in the 
year; and (c.) A special or petty. sessions, 
which may be holden on any special occa- 
sion for the exccution of some particular 
branch of the authority of the justices, 
2 Hale, P. C. 42; Tomlins. 


SESSIONAL ORDERS. These are cer- 
tain resolutions which are agreed to by 
both Houses at the commencement of 
every session of Parliament, and have rela- 
tion to the business and convenionce 
thereof; but they are not intended to cor. 
tinue in force beyond the session in which 
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SESSIONAL ORDERS—continued. 
they are adopted. They are principally of 
use a8 directing the order of business. 


SESSIONS FOR WEIGHTS AND MEA- 
SURES. A session in London, which 
may he held before four justices, selected 
from the mayor, recorder, and aldermen (of 
which the mayor or recorder must be one), 
to inquire into the offences of selling by 
false weights and measures, contrary to the 
statutes, and to receive indictments, punish 
offenders, &o. Cunningham. 


SET. This word appears to be nearly 
8 with the word “lease. 

hen used as a verb, it would seem to 
convey the same meaning as to lease.” 
A lease of mines is frequently termed a 
“mining set.” 

SET-OFF. A demand which the defen- 
dant in an action sets up against the plain- 
tiff’s demand, so as to counterbalance that 
of the plaintiff, either altogether or in 
part. <As if the plaintiff sues for ten 

unds due on a note of hand, the de- 

endant may set off nino pounds due to 
himself from the plaintiff, for merchandise 
sold to the plaintiff; and if he pleads such 
set-off in reduction of the plaintiffs claim, 
such plea is termed a plen of set-off. A 
set-off may therefore be defined to be a 
claim which a defendant has upon a plain- 
. tiff, and which he sets up or places against 
the plaintiff’s demand. 

The leading principles of set-off are the 
following :—Ist. At Law, there was no set- 
off in case of mutual unconnected debts, 
until the Statutes of Set-off, 2 Geo. 2, o. 22, 
and 8 Geo. 2, c. 24, permitted it in the case 
of the bankruptcy of either debtor; but as 
to connected accounts, the balance was 
in the general case recoverable at Law. 
2dly. In Equity, these Courts generally 
follow the rules of the Common Law in 
allowing or in refusing a set-off, but they 
allow a set-off in the following further 
cases,—(a.) In the case of mutual indepen- 
dent debts, contracted upon the faith of a 
mutual credit ( Lanesborough v. Jones, 1 P. 
Wms. 326); (b) In the case of cross de- 
mands admitting a set-off at Law, but of 
which the one or both are of an equitable 
nature; and even (c.) In the case of cross 
demands arising in different rights, but in 
this last case only under circumstances of 
particularity, eg. of fraud. Ez parte 
Stephens, 11 Ves. 24. 


SETTLEMENT, ACT OF. The stat. of 
12 & 13 Will. 8, o. 2, by which the Crown 
was limited to the house of Hanover, and 
some new provisions were added at the 
same time for the better securing our reli- 
gion, laws, and liberties. 

See also title SUCCESSION TO THE 
CROWN. 
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SETTLEMENT, DEED OF. A deed 
made for the purpose of settling property, 
i. e., arranging the mode and extent of the 
enjoyment thereof. The party who settles 
property is called the settlur; and usually 

is wife and children, or his creditors, or 
his near relations, are the beneficiaries 
taking interests under the settlement. 

It may be either a marriage settlement, 
and in that case either a settlement of real 
estate or a settlement of personal estate ; 
or it may be a trust deed in favour of 
creditors, or it may be a voluntary settlo- 
ment. 

See each of these several titles. 


SETTLEMENT OF PERSONAL ESTATE. 
This is a settlement usually made upon 
marriage, either a marriage to follow, or 
one which has already taken place. It is 
a deed of trust; and usually the first trusts 
(after pons for the investment of the 
trust funds) relate to the destination of 
the income during the lives of husband 
and wife, and that of the survivor of them. 
When the property put into settlement is 
contributed by the husband, the first life 
interest is in general given to him: on the 
other hand, where the property is contri- 
buted by the wife, the first life interest is 
invariably given to her own separate use 
without power of anticipation ; but it is 
competent to the wife to allow the husband 
to receive the income without account. 
After the decease of both husband and 
wife, the ordinary trusts of the settlement 
are for the children or remote issue of the 
marriage as the husband and wife or the 
survivor shall appoint; and in default of, 
or subject to, any such appointment, then 
in trust for the children equally, sons 
taking a vested, i. s., transmissible, share at 
twenty-one, daughters the like at twenty- 
one or marriage, whichever is the earlier 
event; and in case of a failure of children 
or remote issue of the marriage living to 
attain a vested interest, the trust property 
is usually made to revert to the party who 
has contributed the same. The settlement 
usually contains special provisions regard- 
ing the maintenance, education, and ad- 
vancement of the children of the marriage, 
as to which see these titles. Very gene- 
rally, it also contains a covenant to bring 
into settlement the after-acquired property 
of the wife (exceeding a certain value, 
which varies according to the wealth of 
the parties). 


SETTLEMENT OF REAL ESTATE. 
This, also, is usually a deed of trust made 
in contemplation of marriage; but it differs 
from a settlement of personal estate in this 
respect, that the limitations of real estate 
may be made without the intervention of 
trus whereas there can be no partial 
estato, but only the absolute interest in 
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SETTLEMENT OF REAL ESTATE—cont. 


personal estate at Law, and such latter 
estates are only good in Equity. 

A settlement of real estate may be either 
a strict settlement, as it is called, or one 
that is not strict. The latter kind of 
settlement is made where it is desired to 
settle the land in such a way as that the 
children shall take equally, and the proper 
mode of attaining that object is by convey- 
ing the land to trustees in trust for sale, 
such trust being made exercisable during 
the lives of the tenants for life with their 
consent only, and afterwards at the sole 
discretion of the trustees, and the proceeds 
to arise from the sale are then settled as 
personal estate (see title SETTLEMENT OF 
Personal Estare), with a proviso that 
until sale the rents and profits shall be 
paid and applied in the same manner as 
the income of the proceeds would be appli- 
cable if a sale had been already made. 
On the other hand, if the real estate (being 
an old family estate, or for any other 
reason) is to be settled strictly, the general 
form and contents of the settlement are as 
follows :—The first testatum contains a 
grant of the freehold property to the 
general trustees (grantees to uses) to the 
use of the settlor until the marriage, and 
thereafter to the use of pin-money trustees 
for a term of ninety-nine years, and subject 
thereto to the use of the settlor for life, re- 
mainder to the use that the wife surviving 
her husband shall receive a jointure rent- 
charge during her life, and subject thereto 
to the use of jointure trustees for a term of 
200 years, and subject thereto to the use of 
portion trustees for a term of 600 years, and 
subject thereto to the use of the first and 
other sons of the marriage successively io 
tail male, [with remainders to the use of the 
husband’s younger brothers for life, and to 
their respective issues in tail male in suc- 
cession, with remainder to the first and 
other sons of the intended husband in tail, 
with the like remainder to his daughters 
in tail, with remainder to the first and 
other sons of the husband’s brother in 
tail, with remainder to the first and other 
daughters of the same brothers in tail], 
with remainder to the right heirs of the 
settlor. The limitations within the square 
brackets are often omitted, or are left to be 
subsequently settled by the remainderman 
in fee, or by the first tenant in tail. The 
settlement ought also to contain the fol- 
lowing usual clifuses :— 

(1.) Maintenance and education clause ; 

(2.) Advancement clause ; 

(3) Provisions for the raising of portions; 

(4.) Provisions for the application of 

rents during minorities; 
(5.) Power for the husband to charge 
the premises with a gross sum ; 
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(6.) Power for him to charge an addi- 
tional rent-charge for his in- 
tended wife; 

(7.) Power for him to jointure any future 
wife, and to charge portions for 
his children by her; 

(8.) General powers of managing estate, 
according to its nature, by grant- 
ing mining, agricultural, or other 
leases, subject to certain restric- 
tions ; 

(9.) Powers of sale and exchange; 

(10.) Powers of enfranchisement and par- 
tition ; 

(11.) Provisions for the application of the 
moneys received upon any sale, 
exchange, enfranchisement, or 
partition; 

(12.) Power to general trustees to give 
receipts for such last-mentioned 
moneys; and 

(13.) Power of appointing new trus- 
tees: 

Where the settled property comprises 
freeholds, copyholds, leaseholds, and heir- 
looms, or general personal estate, there is 
usually a separate testatum for each of 
these species of property; and the settlor 
gives the usual covenants on the part of a 
vendor, a settlement being in the nature of 
a purchase-deed. 


SETTLEMENT, POOR LAW. The right, 
depending on various circumstances, which 
entitles a pauper to be maintained by a 
particular locality, whether parish or union, 
is called his settlement. In the case of a 
married woman, her settlement follows 
that of her husband, assuming the mar- 
riage to have been legal (Chinham v. 
Preston, 1 W. Bl. 192); but if her husband 
has no settlement she retains her maiden 
settlement (Hex v. St. Botolph, Burr. S. C. 
367). With reference to children (a), if 
legitimate, the place of their birth is 
prima facie the place of their settlement, 
such settlement tontinuing:so long as the 
child remains a member of the family 
(Rex v. Bleasby, 3 B. & A. 377); und (5), 
if illegitimate, the mother’s settlement is 
that of the child (4 & 5 Will. 4, c. 76, c. 71). 
Domestic servants used to acquire a settle- 
ment by one year’s uninterrupted scrvico 
in the same service, but such is not now 
the effect of service (4 & 5 Will. 4, c. 76, 
s. 64). Being an apprentice and inhabiting 
in any town or place makes that place the 
settlement of the child (3 W. & M. c. 11, 
8. 8: St. Pancras v. Clapham, 2 El. & El. 
742). Also renting a tenement of the 
yearly value of £10 and paying poor rates 
for one year, confers a settlement, under 
35 Geo. 3, c. 101, and 4 & 5 Will. 4, c. 76. 
Also acquiring property at the purchase 
price of C30 or upwards, appears to confer 
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a settlement in the place where the pro- 
perty is situated; but residence in the 
place seems to be also n 

See also title Poor. 


SEVERAL COVENANT. 
by two or more persons severally, and not 
jointly, so that they are severally or sepa- 
rately bound by it. 5 Rep. 23. 

See title COVENANT. 


SEVERAL FISHERY: See title FISHERY. 


SEVERAL INHERITANCE. Au in- 
heritance conveyed in such manner as to 
descend or come down to two or more per- 
sons severally, and not jointly, by moieties. 
Cunningham. 


SEVERAL TAIL. An entail severally to 
two: as if land is given to two men and 
their wives and to the heirs of their bodies 
begotten; here the donees have a joint 
estate for their two lives, and yet they have 
a several inheritance, because the issue of 
the one shall have his moiety, and the 
issue of the otlier the other moiety. Cowell. 


SEVERALTY. A person is said to hold 
lands in severalty when lie is the sole 
tenant thereof, and holds them in his own 
right only, without any other person being 
joined or connected with him in point of 
interest during his estate therein. 


SEVERANCE. Singling, dividing, dis- 
joining, Thus, in pleading, when there 
are several defendants in an action they 
may either all plead jointly one and the 
same defence, or each defendant may 
plead a separate defence for himself if he 
thinks such a course preferable; in which 
lutter case he is said to “sever,” and the 
subject generally is termed “severance in 

leading.” When, however, defendants 

ave once united in the plea—that is, have 
pleaded a joint defence, they cannot after- 
wards sever at the rejoinder, or any other 
later stage of the pleadings. The word 
“ severance is also used to signify tlie cut- 
ting of the crops, such as corn, grass, &c. 
F. N. B. 78; Steph. Pl. 285, 4th ed.; 4 
B. & C. 764. 


SEWERS, COMMISSIONERS OF. The 
Court of Commissioners of Sewers is a tem- 
porary tribunal erected by virtue of a 
commission under the great seal. Its 
jurisdiction is to overlook the repairs of 
sea-banks and sea-walls, and the cleansing 
of rivers, public streams, ditches, and other 
conduits, whereby any waters are carried 
off; and is confined to such county or par- 
ticular district as the commission cxpreesly 
names. 

See also title METROPOLITAN SEWERS, 


A covenant — 
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SHERIFF (from the Saxon secir-gerefa). 
A sheriff is the principal officer in every 
county, and has the transacting of the 
public business of the county. He is an 
Officer of great antiquity, and was also 
called the shire-reve, reve, or bailiff. He 
is called in Latin vicecomes, as being the 
deputy of the earl or comes, to whom the 
custody of the shire is said to have been 
committed at the first division of this 
kingdom into counties. But the earls in 
process of time, on account of their high 
employments and attendance on the king’s 

rson, not being able to transact the 

usiness of the county, were relieved of 
that burden, reserving to themselves the 
honour, but the labour was laid on the 
sheriff, who now, therefore, does all the 
king's business in the county. The office 
of sheriff lasts for one year, and his duties, 
which are very numerous and important, 
are commonly performed by his deputy, 
called an under-sheriff. The duties prin- 
cipally consist in executing writs, precepts, 
warrants from justices of the peace for the 
apprehension of offenders, &. He was 
also empowered to act as judge in the 
County Court (or Sheriff’s Court, as it was 
sometimes called), where actions were 
brought for the recovery of sums under £20: 
and to the present day the City of 
London Court, which is a County Court, 
is the same as the Sheriff’s Court. But 
by recent statutes (for which, see title 
County Cotrr), a new organization of 
County Courts has been provided, and 
which has little or no connection with the 
sheriff, a special officer (called the County 
oo Judge) presiding over each County 

urt, 


Under the statute 28 Edw. 1, st. 3, c. 8, 
the election of the sheriffs of the county 
belonged to the freehelders of the county 
assembled in the County Court; but by the 
subsequent statute, 9 Edw. 2, st. 2, the 
right of election was vested in (perhaps 
restored to) the Crown, who made the 
election through its chancellor, justices, 
&c. By the statute 14 Edw. 3, st. 1, c. 7, 
it was enacted that the sheriffs of every 
county should be annually re-elected at the 
Exchequer; and the practice at the present 
re) is regulated by the last-mentioned 

ct. 


SHERIFF'S COURT. The Court held 
before the sheriff's deputy—that is, the 
under-sheriff, and wherein actions are 
brought for recovery of debts under £20; 
writs of inquiry are also brought here to 
be executed. The Sheriff's Court for 
the county of Middlesex is that in which 
damages are assessed in propor cases after 
triu] at Westminster. 


SHERIFF'S TOURN. The sheriffs 
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SHERIFF'S TOURN—continued. 
tourn, or rotation, is a Court of record, 
held twice every year before the sheriff in 
different parts of the county; being indeed 
only the turn of the sheriff to keep a Court 
Leet in each respective hundred. 4 Inst. 
259; 2 Hawk. P. C. 55. 


SHEW CAUSE, RULE TO: See title 
RULE. 


SHIFTING USE: See title Uss. 


SHIP-MONEY. An ancient imposition, 
which, after having lain dormant for many 
ycars, was attempted to be revived by King 
Charles I., in 1635 and 1636, and his 
attempt to revive which was adjudged 
legal in the great Case of Ship-money (3 
St. Tr. 825). It consisted of a tax lovied 
on all the ports, towns, cities, boroughs, 
and counties of the realm for providing and 
fitting out ships of war fur the king’s 
service (Cowel; 17 Car. 1, c. 14). The tax 
was subsequently resolved in Parliament 
to bal illegal, or, at all events, unconstitu- 
tional. 


SHIPPING. In the Merchant Shipping 
Act, 1854 (17 & 18 Vict. c. 104), numerous 
provisions are contained regarding the en- 
tire subject of merchant shipping, includ- 
ing their registration, building, tonnage, 
ownership, and national character; also, 
regarding the seamen on board of them 
and their masters and commanders ; also, 
regarding ship-brokers and ship-agents, 
pilots, &c.; also, regarding the sale or 
transfer and mortgage of merchant vessels, 
and regarding freight, charter-parties, de- 
murrage, salvage, towage, collisions, &c. 
For particular information regarding these 
various matters, consult the various titles, 
and also the following titles, BIIL or 
Lavina; Borromry; RESPONDENTIA ; COURT 
OF ADMIRALTY; and Prize; also, Navi- 
GATION. And see generally Kay on Ship- 
masters. 


SHIRE-MOTE. The assizes of the shire, 
or the assembly of the people, was so called 
by the Saxons. It was nearly, if not exactly, 
the same as the Scyr-gemote, and in most 
respects corresponded with what were 
afterwards called the County Courts. 

See titles COURTS or JUSTICE; COUNTY 
COURTS. 


SHORT CAUSE IN CHANCERY. Is a 
canse which is not likely to occupy a great 
portion of the time of the Court, and 
which may be entered in the list of short 
causes,” set apart for the purpose, upon the 
application of one of the parties and a 
certificate of his counsel that the cause 
is a proper one to be heard as u short 
causo.” If both tho parties consont to the 
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SHORT CAUSE IN CHANCERY—coni. 


speedy decision of the suit, the cause is 
heard as a “consent cause”; but if one 
refuses to consent, and throws obstacles in 
the way of its speedy decision, it may, but 
only if from its nature it is a proper casc 
to be heard as a short cause, be still heard 
more speedily than it would be in its 
regular course by its entry as a “short 
cause (11 Sim. 51; 2 Keen, 671; 1 Keen, 
464; 2 M. & C. 452). At the present day 
the difference between a short cause and a 
consent cause is practically non-existent. 
1 Dan. Ch. Pr. 800. 


SI FECERIT TE SECURUM. One of 
the species of original writs, and which 
was 80 called from the words of the writ, 
which directed the sheriff to cause tho 
defendant to appear in Court without 
any option given him, provided the 
plaintiff gave the sheriff security ” effectually 
to prosecute bis claim. 


SI NON OMNES. A writ of association 
of justices, by which if all in commission 
cannot meet at the day assigned it is al- 
lowed that two or more of them may finish 
the business. And after the writ of 
association it is usual to make out a writ 
of si non omnes, directed to the first 
justices, and also to those who are associated 
to them; which, after reciting the purport 
of the two former commissions, commands 
the justices that if all of them cannot 
conveniently be present, such a number of 
them may proceed, &. F. N. B. 111; 
Cowel; Tomlins. 


SIDE BAR RULE: See title RULE. 


SIDESMEN. Or, as they were likewise 
termed, synodsmen, were originally persons 
whom, in the ancient episcopal synods, tlie 
bishops were wont to summon out of each 
parish to give information of the disorders 
of the clergy and people. These in the 
process of time became standing officers, 
under the title of sidesmen, synodsmen, 
or questmen. The whole of their duties 
seems now to have devolved by custom 
upon the churchwardens of a parish. 
1 Laws of the Church and Clergy, 
180. 


SIGNIFICAVIT. Was that clause of the 
writ de contumace capiendo which stated 
that a certain judge or other com- 
petent person had “signified” to the kin 
that he against whom the writ was renal 
was “ manifestly contumacious.” It was in 


the following form :-—‘* William the Fourth 


by the grace of God,” &.,“ to the sheriff of 
shire, greeting: Sir John Nicholl, 
Knight, Doctor of Laws, Official Princi- 
pal of the Arches Court of Canterbury, 
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SIGNING JUDGMENT. Is the act of 
entering the jnudement, which etier tie 
plaintiff or defendant bas obtained in an 
actin. Judgments, like the palings, were 
umme tly pronounces in open Curt, and 
ure still always supyemed to be so. But 
by a relaxation of practicr, there is now. 
in general, except in the case of an issue 
in law, no actual delivery of poiemest 
ether in (Hurt or elsewhere. The plain- 
tiff or defendant, when the cause is in such 
u state that by the course of practice he is 
entitled to judgment, obtains the signature 
or allowances of the proper officer of the 
Court, expressing generally that judgment 
in given in his favour, and this is called 
signing judgment, and stands in the place 
of the actual delivery thereof by the judges 
them lin. And sometimes the officer 
only grants his permission to sign ; for it 
han been matod that the signing of the 
judgment in but the leave of the master of 
the offles for the attorney to enter the 
judgment for his client. Styles Prac. 
Ruy. title “Judgment;” Steph. Pl. 122, 
Oth od, 


SILK GOWN. Is the professional robe 
worn by those barristers who have been 
appointed of the number of Her Majesty's 
counsel, and is tho distinctive badge of 
Queen's counsel, as the stuff gown is of the 
“juniors” who have not attained that dig- 
nity, Accordingly, when a barrister is 
rin! to the degree of Queon’s counsel, he 
in said to have “got a silk gown.” The 
right to confor this dignity resides with 
tho Lord Chancellor, who disposes of this 
branch of his patronage according to the 
talents, the practico, the seniority, and the 
genornl morits of the junior counsel. 


SIMILITER. That set form of words 
usod by the plaintiff or defendant in an 
action by which he signifos his acceptanco 
of the Issuo tendered by his opponent. 
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the Ne of trixi pr peed, althonz. azi- 
mally it m te have been jiatrodured 
with the view to the latter point only. T e 
resort to a jury in ancient times could in 
general be had only by the mutual answrt 
of each party. It appears to have been with 
the ol ject of expressing such consent. tis! 
the similiter was in thoee times added in 
drawing up the record: and from tLe neoni 
it afterwards found its way into the written 
pleadings. Accordingly, no sim/liter ot 
other acceptance of issue is necessary, when 
recourse is had to any of the other modes 
of trial (Steph. Pl. 265, 266, 4th ed). By 
the C. L. P. Act, 1852, s. 79, either party 
may plead in answer to the plea or subee- 
quent pleading of his adversary that he joins 
issue thereon; and in all cases where the 
plaintiffs pleading is in denial of the 
pleading of the defendant, or some part of 
it, the plaintiff may add a joinder of issue 
fur the defendant. Joinder of issue in this 
last case is therefore equivalent to adding 
the similiter for the defendant. Sm. Act. 
at Law, 88. 


SIMONY. The corrupt presentation of 
any one to an ecclesiastical benefice for 
money, gift, or reward, and any resigna- 
tion or exchange for money, is corrupt, how- 
ever fair the transaction may appear to be. 
It is said to be called “Simony from the 
resemblance it bears to the sin of Simon 
Magus (3 Inst. 156). As to what amounts 
to a corrupt presentation within the intent 
of the Law, see Fox v. Bishop of Chester 
(Tud. L. C. Conv. 190), and stats. 12 Anne, 
st. 2, c. 12. and 3 & 4 Vict. c. 113. Gene- 
rally the living must be full at the time of 
the sale, in order that the sale of tlie pre- 
sentation may be free from corruption; and 
bonds of resignation are subjected to re- 
straint by the stat. 9 Geo. 4, c. 94, which 
requires them to be made only in favour of 
certain relations by blood or marriage, e.g., 
uncle, son, brother, nephow, &c., of the 
patron or his wife. 


A NEW LAW DICTIONARY. 


SIMPLE CONTRACT. The word “simple,” 
as applied to contracts, is used in contra- 
distinction to special ; the former including 
all such contracts as are entered into cither 
verbally or by writing not sealed, that is, 
by any instrument not under seal (as it is 
termed); the latter comprehending such 
contracts as are entered into by the parties 
in writing and subscribed to by their 
affixing their seals to the same; and which 
are thence termed contracts under seal. 
The former species of contract are called 
simple, because they subsist by reason 
simply of the agreement of the parties, or 
(as some say) because their subject matter 
is usually of a more simple or of a less 
complex nature. The latter species are 
called special from the same obvious rea- 
sons, viz., that the subject matter is usually 
of a more important or special character ; 
hence also the reason for the former being 
merely verbal or written, and the latter 
always being in writing and sealed with 
the seal of the party in testimony of his 
assent to the subject matter of the contract. 
In point of form contracts are threefold, b 
parol, by specialty,and by matter of record. 
All contracts are called parol, unless they 
be specialties (that is, deeds under seal) or 
be matter of record. A written agreement 
not under seal is classed as a parol or simple 
contract, and is usually considered as such 
just as much as any agreement by mere 
word of mouth. For at Common Law there 
is no such class of contracts as contracts in 
writing contradistinguished from those by 
parol or specialty. If var are merely 
written, and not specialties, they are parol. 
Bonds, deeds, and the other cuntracts under 
seal are called specialties ; and being of 
a higher order than contracts by parol, 
require, as was before observed, greater 
solemnity and accuracy in order to render 
them valid. Contracts by matter of record, 
and which are the highest kind of con- 
tracts, are such as judgments, recognizances 
of bail, statutes merchant, &c., and other 
securities of the same nature, entered into 
with the intervention of some public autho- 
rity, as before a Court of record or a judge 
theredf, &c. 

See further title Contracts. 


SIMPLE LARCENY: See title LARCENY. 


SIMPLICITER. Simply, directly, im- 
mediately, as distinguisiied from infe- 
rentially or indirectly, &., e.g.: “No 
doubt the notice (by a carrier that he will 
not be responsible for loss or damage to 
valuable goods, unless the bailor will pay 
a higher than ordinary rate of insurance 
for their carriage) operates as a limitation 
of liability; but the question is in what 
way? simpliciter? or as the foundation of 
a special contract?’ Per Parke, B., in 
Wild v. Pickford, 8 M. & W. 452. 
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SINECURE. When a rector of a parish 
neither resides nor performs duty at his 
benefice, but has a vicar under him endowed 
and charged with the cure thereof, this is 
termed a “sinecure.” And when a church 
has fallen down, and the parish becomes 
destitute of parishioners, it is said to have 
become a sinecure. Wood's Inst. 153. 


SINE DIE (without day). When judg- 
ment is given for the defendant in an action, 
it is said eat inde sine die (let him go 
thereof without day), that is, he is dis- 
charged or dismissed out of Court. 

See also title Ear Inne Sing DIE. 


SINGLE BOND. A bond is called single 
when there is no condition added to it that 
if the obligor does some particular act the 
obligation shall be void, &c. 

See title Bonn. 


SINGLE DEMISE IN EJECTMENT. A 
declaration in ejectment might have con- 
tained either one or several demises ; when 
it contained only one, it was said to be a 
declaration with a single demise. It was 
essential to the maintenance of an action 
of ejectment, that he who was alleged as 
making the demise should have had the 
legal estate in the premises sought to be 
recovered ; and hence, whenever a doubt 
existed as to whether the legal estate was 
in one of the several persons, it was usual 
in framing the declaration to insert a de- 
mise by each, in which case the declaration 
was said to contain several demises; and 
the action was then entitled“ John Doe on 
the several demises of A., B., and C.,“ naming 
the several lessors (see also title Demise). 
But now under the C. L. P. Acts, 1852 and 
1860, a new method of proceeding in eject- 
ment is provided, in which no demise at all 
is n , but the action proceeds against 
the actual tenant in possession as nearly as 
may be in accordance with the rules in 
other actions. 

See title EJECTMENT. 


SITTINGS: See title Bano; also NISI 
Perros. 


SITTINGS 
NISI PRIUS. 


SITTINGS IN BANC: See title Bano. 


Officers belonging to 
the Court of Chancery, whose duties con- 
sisted in receiving and filing all bills, 
answers, replications, and other records 
in all causes on the Equity side of the 
Court of Chancery. They signed all copies 
of pleadings made by the sworn clerks and 
waiting clerks, after seeing that the ori- 
ginals were regularly filed. They examined 
and signed docquets of decrees and dismis- 
sions prepared for inrolment, and saw that 


AT NISI PRIUS: Ses title 
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SIX CLERKS—continued. 

the records and orders were duly filed and 
entered, &c. They had the care of all re- 
cords in their office, which remained in 
their studies for six terms, for the sworn 
clerks and waiting clerks to resort to with- 
out fee, &. (Smith, Ch. Pr. 25). But 
now by General Orders I., 35, the clerks of 
records and writs are to perform all such 
duties as used to be performed by the six 
clerks, sworn clerks, or waiting clerks as 
officors of the Court, in relation to the filing, 
copying, and amending of all bills, de- 
murrers, pleas, answers, and other plead- 
ings and records; and in relation to the 
entrance of 5 consents, notes, 
und memorandums of services; the certify- 
ing of appearances, the custody of exhibits, 
the inrolment of decrees, and other such 
like proceedings. 


SLANDER. The malicious defamation 
of a man with respect to his character, or 
his trade, profession, or occupation, by word 
of mouth: the same as a libel is by writing 
or other significant characters (3 Chitty 3 
Bl. 123, and Starkie on Libel and Slander). 
Unless where the words are spoken of a 
person in respect of his trade, profession, 
or occupation, it is necessary to prove 
special damage, and also to allege the same 
in the declaration. 

See title LIBEL. 


SLANDER OF TITLE. This is a state- 
ment of something tending to cut down the 
extent of title to some estate vested in the 
plaintiff. Such statement, in order to be 
actionable, must be false and malicious i. e., 
both untrue and done on purpose to injure 
the plaintiff. Furthor, damage must also 
have resulted from the statement according 
to the general rule in cases of Slander, see 
that title. 


SLAUGHTER-HOUSE: See title HEALTH, 
PvusBuio. 


SLAVERY : See title ViLLENAGE. 


SLEEPING RENT. An expression fre- 
quently used in coal mine leases and agree- 
ments for same. It would seem to signify 
a fixed rent as distinguished from a render, 
or rent varying with the amount of coals 
oot See Jones v. Shears, 6 M. & W. 


SLIP. Is that part of a 0 dt 
Which is divided off from the other parts of 
the court for the prisoner, or party charged 


with any offence, to stand in. It is fre- 
quently called the dock. 
SMUGGLING. Importing goods which 


are liable to duty so as to evade payment 
of duty. Such goods may be seized, and 
the vessel forfeited; and every person on 
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SMUGGLING—continued. 
board such vessel is liable to a penalty of 
£100. oe of smuggled goods cannot 
be recove in an action. Thomson v. 
Thomson, 7 Ves. 493. 


800 (soca). Power or liberty of juris- 
diction, whence the word soca, signifying 
a seigniory enfranchised by the king with 
liberty of holding a court of sockmen or 
socagers, i.e., tenants, whose tenure is said 
by some to have been thence called socage. 
Bract. lib. 3, tract 2; Cowel. 


SOCAGE (from the Fr. soc, a plough- 
share). Socage tenure is the holding of 
lands in consideration of certain inferior 
services of husbandry to be performed by 
the tenant to the lord of the fee. Socago 
in its most general and extensive significa- 
tion seems to denote a tenure by any cer- 
tain and determinate service. And in this 
sense it is by our ancient writers constantly 
put in opposition to tenure by chivalry or 
knight service, where the render was pre- 
carious and uncertain. Socage is of two 
sorts—free socage, where the serviecs are 
not only certuin but honourable; and villein 
socage, where the services, though certain, 
are of a baser nature. Such as hold by the 
former tenure are also called in Glanvil and 
other authors by the names of liberi soke- 
manni, or tenants in free socage. Cowel ; 
Bract. lib. 2, c. 35. By the stat. 12 Car. 2, 
©. 24, all the tenures by knight service were, 
with one or two immaterial exceptions, con- 
verted into free and common socage. 


SOCAGERS. These, who were called 
also Socmans, Sokemans, or were 
tenants who held their lands by 
tenure. The ceorles, or husbandmen, among 
our Saxon ancestors were of two sorts, one 
that hired the lord’s out-land or tenemen- 
tary land, like our farmers; and the other 
that tilled or manured his in-land or de- 
mesnes (yielding work, not rent), and were, 
therefore, called soc-men or plough-men. 
But after the Conquest the proper sock- 
manni, or sokemannt, were those tenants who 
held by no servile tenure, but commonly 
paid their rent as a soke, orsign of freedom, 
to the lord, though they were sometimes 
obliged to perform customary duties for tho 
service and honour of their lord. Cowel; 
Les Termes de la Ley. 


£ 2 
- SOCIETE. In French Lew is the so 
cietas of Roman Law and the partnership 
of English Law. Every société is cither 
(1.) Unirerselle; being either 
(a.) Of all present property ; or, 
(5.) Of all future gains; or, 
(2.) Particuliére ; being a particular con- 
tract for one definite enterprise. 
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80CIETEconſinued. 

Generally, the modes and consequences 
of a dissolution of a société are the same as 
for that of a partnership in English Law. 

See title PARTNERSHIP. 


SODOMY. The crime of having un- 
natural intercourse with a male human 
being, or, semble, a female person; or with 
a brute animal. 

See also title BraGEry. 


" SOLE CORPORATION : See title Corro- 
RATION. 


SOLE TENANT. He who holds lands 
in his own right without any other being 
joined. Kitchin, 134; Cowell. 


SOLICITOR. A legal practitioner in 
the Court of Chancery. The words “ soli- 
citor ” and“ attorney are commonly used 
indiscriminately, although they are not 
precisely the same: an attorney being a 
practitioner in the Courts of Common Law, 
a solicitor a practitioner in the Courts of 
Equity. Most attorneys take out a certi- 
ficate to practise in the Courts of Chan- 
cory, and therefore become solicitors also; 
and, on the other hand, most, if not all, 
solicitors take out a certificate to practise 
in the Courts of Common Law, and there- 
fore become attorneys also; and hence it 
is that the two words are commonly used 
as synonymous (see title ATTORNEY-AT- 
Law) But under the Judicature Act, 
1873, the common appellation or descrip- 
tion of “Solicitor to the Supreme Court 
is to be applied both to solicitors and to 
attorneys,—the description will probably 
be abbreviated into S. S. C.“ 


SOLVIT AD DIEM (he paid on the day). 
A plea pleaded by a defendant in an 
action of debt, or bond, &c., to the effect 
that the money was paid at the day limited 


or appointed. 


SON ASSAULT DEMESNE (his own as- 
sauli). A plea which occurs in the actions 
of trespass and trespass on the case, by 
which the defendant alleges that it was 
the plaintiff's own original assault that 
occasioned the trespass for which he has 
brought the action, and that what the 
defendant did was merely in his own de- 
fence. Steph. Pl. 186, 187. 


SOUGH. A drain or water course. The 
channels or watercourses used for the pur- 
pose of draining mines are so termed ; and 
those mines which are near to and lie 
within the same level, and are benefited 
by any given sough, are technically said to 
lie within the title of that sough. See Ark- 
i v. Gell, 5 M. & W. 228, per Abinger, 
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SOUND IN DAMAGES. An action is 
technically anid to sound in damages whon 
it is brought, not for the specific recovery 
of lands, goods, or sums of money (as is 
the case in real and mixed actions, or in 
the personal actions of debt and detinue), 
but for recovery of damages only, as in 
ee of covenant, trespass, &o. Steph. 
Pl. 116. 


SPEAKER OF THE COMMONS, Tho 
term “ Speaker, as used in reference to 
either of the Houses of Parliament, signifies 
the functionary acting as chairman. Iii the 
Commons his duties are to put questions, 
to preserve order, and to see thut the 
privileges of the House are not infringed ; 
and in the event of the numbers being 
even on a division, he has the privilege 
of giving the casting vote. 


SPEAKER OF THE LORDS, The 
Speaker of the Lords is the Lord Chan- 
cellor or the Lord Keeper of the Great 
Seal of England, or if he be absent the 
Lords may choose their own Speaker. “It 
is singular,” says Mr. May, in his Treatise 
on tho Privileges, &c., of Parliament, 
“that the president of this deliberativo 
body is not necessarily a member. It has 
frequently happened that the Lord Keeper 
has officiated for years as Speaker without 
having been raised to tho peerage ; and on 
the 22nd of November, 1830, Mr. Brougham 
sat on the woolsack as Speaker, being at 
that time Lord Chancellor, although his 
paren of creation as a peer had not yet 

n made out.” The duties of the Speaker 
of the Lords are principally confined to 
puiting questions, and the Lord Chan- 
cellor has no more to do with preserving 
order than any other peer. 


SPEAKERS OF THE HOUSES OF PAR- 
LIAMENT. Each House of Parliament 
has an officer termed a Speaker, who pre- 
sides over and manages the formal parts 
of the business. The Speaker of tho 
House of Lords is the Lord Chancellor, or 
keeper of the King's Great Seal, or any 
other person appointed by the king's com- 
mission; and if none be so appointed, the 
House of Lords (it is said) can elect. The 
Speaker of the House of Commons is 
chosen by the House, but must be approved 
by the king. May’s Parl. Prac. 


SPECIAL ACCEPTANCE OF A BILL OF 
EXCHANGE. Where the acceptor makes 
the bill payable at a particular place, and 
not elsewhere,” it is so fered. This is 
also sometimes termed a restrictive special 
acceptance as distinguished from one pay- 
able generally or at a particular place 
only, without the addition of the words 
“and not elsewhere.“ 

See titles AocEPTANCE; BILL oF Ex- 
CHANGE. 
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SPECIAL BAIL: See title Bart. 


SPECIAL CASE. When on a trial a 
difficulty in point of law arises, the jury 
may, instead of finding a special verdict, 
find a general verdict for the plaintiff, 
subject to the opinion of the judge or the 
Court above on what is termed a special 
case, that is, a written statement of all the 
f.cts of the case drawn up for the opinion 
of the Court in banc by the counsel and 
attorneys on either side, under correction 
of the judge at nist prius. The party for 
whom the general verdict is so given is in 
such case not entitled to judgment till the 
Court in banc has decided on the ial 
case; and according to the result of that 
decision the verdict is ultimately entered 
either for him or his adversary. It has 
also been provided by 3 & 4 Will. 4, c. 42, 
8. 25, that where the parties in an action 
on issue joined can agree on a statement 
of facts, they may, by order of a judge, 
draw up such statement in the form of a 
special case for the judgment of the Court 
without proceeding to trial. Steph. Pl. 
102; 1 Arch. Prac, 452. 


SPECIAL CONTRACT: See title SIMPLE 
CONTRACT. 


SPECIAL DAMAGE. The damages 
which a plaintiff seeks to recover are 
either general or special. General da- 
mages are such as the law implies or pre- 
sumes to have resulted from the wrong 
complained of. Special damages are such as 
really and in fact resulted, but are not im- 
plied by law, and are either superadded to 
general 3 arising from an act inj u- 
rious in itself, as, where some particular 
luss arises from the uttering of slanderous 
words actionable in themselves; or are 
such as arise from an act indifferent and 
not actionable in itself, but injurious only 
in its consequences, as where words become 
actionable only by reason of some special 
or actual damage having resulted from the 
uttering them. Whenever the damages 
sustained by a party have not necessarily 
resulted from the act complained of, and 
consequently are not implied by law, the 
plaintiff must, in order to prevent surprise 
on the defendant which otherwise might 
ensue on the trial, state with particularity 
in his declaration the actual or special 
damage which he has sustained. 8 T. R. 
133; 1 Ch. Pl. 395, 396, 6th ed. 


SPECIAL DEMURRER. This has been 
abolished by the C. L. P. Act, 1852. 
See title DemuRRER. 


SPECIAL ISSUES. The issues produced 
upon special pleas, as being usually more 
specific and particular than those of not 
guilly, never indebled, &c., are sometimes 
described in the books as special issues by 
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SPECIAL IBSUES—continued. 
way of distinction from the others, which 
are called general issues, the latter term 
being also applied not only to the issues 
themselves, but to the pleas which ten- 
dered and produced them. Steph. Pl. 109, 
5th ed.: Co. Litt. 126a; Heath’s Maxims, 
53; Com. Dig. “ Pleader,” (R. 2). 

SPECIAL JURY is a j composed of 
individuals above the sank of ordinary 
freeholders, and is usually summoned to 
try questions of greater importance thau 
those usually submitted to common juries. 

See title Jury. 


SPECIAL OCCUPANT: See titles Pen 
AUTRE Vn and ESTATES. 


SPECIAL PAPER. A Court paper con- 
taining a list of special cases and de- 
murrers set down therein for argument. 


SPECIAL PLEADER : See title SPECIAL 
PLEADING. 


- SPECIAL PLEADING. When the alle- 
gations (or pleadings, as they are called) 
of the contending parties in an action are 
not of the general or ordinary form, but 
are of a more complex or special character, 
they are denominated special pleadings ; 
and when a defendant pleads a plea of this 
description (i. e., a special plea) he is said 
to plead specially, in opposition to pleading 
the general issue. These terms have given 
rise to the popular denomination of that 
science which, 18 properly called 
pleading, is generally known by the name 
of special pleading. Hence, also, the de- 
nomination of special pleader as applied 
to those learned po who are employed 
in drawing and framing special pleadings. 
These, it may be as well to observe, are 
mostly gentlemen who have studied for 
more than three years at one of the Inns of 
Court, and who may or may not intend, at 
some future period, to engage in the more 
complicated and important avocations of 
a barrister. Steph. Pl. 31, 186. 


SPECIAL RULES. The grounds upon 
which certain rules are granted are subject 
to so little variation, and are so well under- 
stood, that in practice they are obtained 
from the proper officer of the Court upon 
md pei y the party or his attorney, 
and without any motion, actual or sup- 
posed. In other cases the motion need 
not be actually made in Court, but it is 
supposed to be made, and the proper officer 
draws up the rule on the production of a 
brief or motion paper signed by counsel ; 
the rules nted without any motion in 
Court, or when the motion is only assumed 
to have been, and is not actually made, 
are called common rules, while the rules 
granted upon motion actually made to the 


A NEW LAW DICTIONARY. 


SPECIAL RULES—continued 
Court in term, or upon a judge's order in 
vacation, are termed special rules. Bagl. 
Prac. 279; 2 Arch. Pr. 1708. 
See also title Rutz Nist. 


SPECIAL TRAVERSE is that peculiar 
form of traverse or denial in pleading by 
which the party traversing seeks to explain 
or quality his denial instead of putting it, 
as by a common traverse he would, in a 
direct and absolute form. And this he is 
enabled to do by first alleging new affir- 
mative matter, which is called the induce- 
ment, and then by adding a distinct and 
formal denial of such portions of the ad- 


verse pleading as support the adversary’s 


case. This negative part is, in the language 
of pleading, termed the absque hoc (without 
this), those being the words with which 
this portion of the plea commences, and 
the whole is finished by a conclusion to 
the country. The inducement or intro- 
duction of new affirmative matter, is usually 
employed for the purpose of avoiding some 
rule of law which would prohibit a plain 
and simple denial of the ad versary's alle- 
gation, or sometimes for the purpose of 
raising a question of law at once upon the 
pleadings, and the negative part, or absque 
hoc, is generally necessary by reason of the 
inducement, which by itself would consti- 
tute an indirect (or argumentative) denial of 
tho preceding statement, and would be at 
variance with the rules of pleading against 
argumentativeness. This form of traverse 
is now comparatively little employed. 
(Steph. Pl. 193-218, 5th ed.; 3 Chit. 908, 
6th ed.; Brudnell v. Roberts, 2 Wils. 143; 
Palmer v. Elyns, Lord Raym. 1550; Bac. 
Abr. Pleas, &. (H. 1); Reg. Gen., Hil. 
Term, 4 Will. 4): and see an example of 
it in Taltarum's Case, 12 Edw. 4, Year 
Book, 19, translated in Tud. L. C. Conv. 
p. 605. 


SPECIAL VERDICT : See title Verpicr. 
SPECIALTY: See title BIMPLE CONTRACT. 


SPECIE. As applied to a contract sig- 
nifies specifically, strictly, or according to 
its specific terms. Thus, performing a con- 
tract in specie means performing it strictly, 
or according to its very terms. As applied 
to things it signifies individuality or iden- 
tity. Thus, if I bequeath to A. a named or 
specific picture of Raffaello’s, such bequest 
would only be satisfied by delivery to A. of 
the specific picture named, and not by de- 
livery to him of any work of that muster, 
nor by giving him the value of the picture 
bequeathed ; and in this case A. would be 
said to be entitled to the delivery of the 
picture in specie, i. e., in kind. ether a 
thing is due in genere or in specie depends 
in each case on the will of the transacting 
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SPECIE—continued. 
parties. If a thing be designated only by 
its kind, as, e.g., any house whatever, or 
any of my houses, any cask of wine, or 
any cask of the vintage of 1834 in my 
cellar, it may be furnished in genere. But 
if the thing be designated individually, 
e.g., my house, No. 200, Waverley Place, 
or my five-year old bay saddle horse, it is 
not then generic, but must be furnished or 
returned in individuo. The practical dis- 
tinction between the two is, that he who 
has a right or an obligation with respect 
to a thing specifically designated cannot 
require or furnish any other than the very 
thing itself; whereas, in the case of a thing 
which is designated generically, the party 
obliged has the choice of giving which of 
the species he will, as tlie other party has 


no right to any ono in ticular. Mac- 
keldys Civ. w, by Kaufmann, 152; 
Brown's Sav. 70. 


SPECIFIC LEGACIES, Such legacies as 
are specified or particularised by a testatcr 
in his will, as the bequest of a particular 
diamond ring, or a particular horse, &c. 
It is used in contradistinction to a general 
legacy, which is expressive of such as are 
pecuniary or merely of quantity, as a be- 
quest of £100, &c.; for in this instance no 
pone or specific £100 is hequeathed, 

ut only a sum of money to that amount; 
whereas, in the former instance, the dia- 
mond ring and the horse are specifically 
bequeathed and cannot be supplied by 
another article of equal value. Toll. Ex. 
300, 301. 
See also title LEGACIES, 


SPECIFIC PERFORMANCE. When a 
party has sustained damage or injury from 
the breach or non-performance of, or from 
delay in performing, any contract, &., he 
may either have re ourse to a Court of 
Common Law to obtain recompense in 
damages, or he may resort to a Court of 
Equity, which will compel the party to 
repair the injury by performing the terms 
of the contract in specie, as it is termed, 
i. e., specifically, or according to the specifi- 
cations it contains; and this performing 
the terms of a contract in specie is called 
“ specific performance.” 

The requisites which the Court of Chan- 
cery requires in order to its decreeing spe- 
cific performance are the following :— 

(1.) That the act be both legal and 

moral: 

(2.) That it be for value: 

(3.) That it be within the power of the 
Court to enforce, and so there is 
no specific performance of,— 

(a.) Contracts requiring personal skill 
5 v. Wagner, 5 De G. & 
m. 485): 2 
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SPECIFIC PERFORMANCE—continued. 
(b.) Contracts for transfer of goodwill 
apart from lease of premises 

(Baxter v. Conolly, 1 Jac. & W. 


576); 
(e.) G to build or repair (Mose- 
ley v. Virgin, 3 Ves. 184); and 
(d.) Contracts revocable in their 
nature (Hero v. Birch, 9 Ves. 


357); 
(4.) That the contract be mutual (Ad- 
derle v. Dizon, 18. & S. 607); 


an 

(5.) That damages at Law for breach of 
contract are not an adequate com- 
pensation. 

Generally, therefore, the Court decrees 
specific performance of contracts regarding 
land, and not of contracts regarding per- 
sonal estate. Yet in respect of personal 
estate, where the species of estate con- 
tracted for is (like land) limited in pur- 
chaseability, the Court decrees a specific 

rformance of the contract,—e.g., regard- 
ing shares in a railway company (Duncroft 
v. Albrecht, 12 Sim. 199); debts proveable 
under a bankruptcy (Adderley v. Dixon, 
1 S. & S. 607): articles of vertu (Falcker v. 
Gray, 4 Drew. 658); heir-looms (Somerset v. 
Cookson, 1 Wh. & Tud. L. C. Eq. 736); and 
such like. There appears to be no excep- 
tion to the general rule that the Court will 
_ decree specific performance regarding land: 

indeed, the Court carries its principle 80 

fur in this respect that it will, in contra- 
vention of the Statute of Frauds, decree 
specific performance of an unwritten con- 
tract in special cases, being chiefly cases of 
part performance of tle contract (Sur- 
combe v. Pinniger, 3 De G. M. & G. 571), 
or of fraud. Foxcroft v. Lester, 1 Wh. & 
Tud. L. C. 693. 

Also, in the case of a contract regarding 
lands which is put into writing, but which 
the defendant alleges was afterwards 
varied by parol, although such parol vari- 
ation would be worthless at Law, yet in 
Equity the plaintiff shall only have spe- 
cifle performance upon condition of ac- 
cepting the defendant's terms (Townshend 
v. Stangroom, 6 Ves. 328). Sometimes, 
also, specific performance is decreed with 
a compensation for any misdescription or 
deficiency of the land or estate contracted 
for, but the misdescription or deficiency 
must (where the vendor asks specific per- 
formance) be of a compensable character 
(M’ Queen v. Farquhar, 11 Ves. 467); al- 
though that is not a requisite where the 
purchaser asks specific performance. Hill 
v. Buckley, 17 Ves. 401; and, quere, 
Thomas v. Dering, 1 Keen, 729. 


SPECIFICATION. As used in patents 
id in building contracts is (what the 
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SPECIFICATION —continued. 
name denotes) a particular or detailed 
statement of the various elements involved. 
See title PATENTS. 


SPEEDY EXECUTION is an execution 
which, by the direction of the judge at 
nisi prius, issues forthwith, or on som 
early day fixed upon by the judge for that 
purpose after the trial of the action. Br 
stat. 1 Will. 4, c. 7. s. 2, in all actions 
brought in the Courts of Law at Wat- 
minster “it shall be lawful for the judge 
before whom issue joined in any such 
action shall-be tried, in case the plaintiff 
or demandant therein shall become nonsuit. 
or & verdict shall be given for the plaintiff 
or demandant, defendant or tenant, to œr- 
tify under his hand on the back of the 
record, at any time before the end of the 
sittings or assizes, that in his opinion exe- 
cution ought to issue in such action forth- 
with, or at some day to be named in sach 
certificate,” &c. This certificate is never 
granted where a material point has arisen 
at the trial, and upon which it is fair that 
the unsuccessful party should have an 
opportunity to take the opinion of the 
Court. And see now C. L. P. Act, 1852, 
8. 120; and r. 57, H. T. 1853; 1 Arch. 
Pract. 412. It seems that if the plaintiff 
will waive his costs he may also have 
speedy execution as a matter of course. 
1 Arch. Pract. 525. 


SPIRITUAL CORPORATIONS: See title 
CoRPORATION, 


SPIRITUAL COURTS: See title Covars 
ECCLESIASTICAL. 


SPIRITUALITIES OF A BISHOP. Thos 
profits which a bishop receives in his eccle- 
siastical character, as the dues arising from 
his ordaining and instituting priesta, pre- 
sentation money, and such like, in contra- 
distinction to those profits which he ac- 
quires in his temporal capacity as a baron 
and lord of parliament, and which are 
termed his temporalities, consisting of cer- 
tain lands, revenues, and lay fees, &c. 
Staund. Pl. Cor. 182; Cowel. 


SPIRITUOUS LIQUORS. These are in- 
flammable liquids produced by distillation, 
and forming an article of commerce (44. 
Gen. v. Bailey, 1 Ex. 281). Excise duties 
are payable by distillers; and by the stat. 
9 & 10 Vict. o. 90, the use of stills by un- 
licensed persons was prohibited. Retailers 
of spirits have to pay licence duty. The 
most recent statutory regulations on the 
subject of the sale of all such liquors, in- 
cluding beer, are the Licensing Act, 1872 
(35 & 86 Vict. c, 94), and the Amendment 
Act, 1874. 


— 
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SPOLIATION. An injury done by one 
clerk or incumbent to another, in taking 
the fruits of his benefice without any 
right to them, but under a pretended 
title. It also seems to be used for a suit 
brought to recover the fruits of a church, 
or even the church itself, by one incum- 
bent against another, when they both claim 
by one patron, and the right of patronage 
is not called in question; as if a patron 
first presents A. to a benefice, who is insti- 
tuted and inducted thereto; and then, upon 
pretence of a vacancy, the same patron pre- 
sents B. to the same living, and he also 
obtains institution and induction. Now, if 
the fact of the vacancy be disputed, then 
that clerk who is kept out of the profits of 
the living, whichever it be, may sue the 
other in tho Spiritual Court for spoliation, 
or taking the profits of his benefice; and it 
shall there be tried whether the living were 
or were not vucant, upon which the vali- 
dity of the second clerk’s pretensions must 
depend. Les Termes de la Ley; F. N. B. 
36. 


SPOLIATOR. It is a maxim of law, 
bearing chiefly on evidence, but also upon 
the value generally of the thing destroyed, 
that everything most to his disadvantage is 
to be presumed against the destroyer (spo- 
liator), contra spoliatorem omnia præsu- 


muntur. Armory v. Delamirie, 1 Sm. 
L. C. 315. 
STAKEHOLDER. Is the person with 


whom money is deposited upon a bet or 
wager to abide the event. Such money 
may be recovered before the event, but not 


afterwards. Manning v. Purcell, 7 De G. 
M. & G. 55. 
See title WAGER. 


STALLAGE. A toll, or duty, payable 
for the liberty of erecting a stull in a fair 
or market. Palm. Rep. 77; Com. Dig tit. 
Market (F. 2); Brady Bor. App. P. 12. 


STAMP DUTIES. A branch of the 
royal revenue, consisting of a tax imposed 
on all parchment and paper, whereon any 
legal proceedings, or private instruments of 
almost any nature whatsoever, are written. 
These duties are at present regulated by 
the Stamp Act, 1870 (33 & 34 Vict. o. 97), 
and Appendix thereto. 


STANDING ORDERS. The rules 
adopted by the Houses of Parliament for 
the permanent guidance and order of their 
proceedings are called Standing Orders,” 
and are contradistinguished from the ses- 
sional orders (see that title) by the fact, that 
the former, unless rescind by a special 
vote of the House, continue in force, not 
only from one session to another, but from 
one parliament to another; while the latter 
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STANDING ORDERS—continued. 

are intended to last only during the session 
in which they are made. In the House of 
Lords every new standing order is added 
to The Roll of Standing Orders,” care- 
fully preserved and published from time to 
time. In the Commons, there is no autho- 
rized collection of standing orders except 
in relation to private bills. May's Trea- 
tise on Parliament. 


STANNARY COURTS. Courts in De- 
vonshire and Cornwall for the administra- 
tion of justice among the miners and 
tinners. These Courts are held before the 
Lord Warden and his deputies by virtue 
of a privilege grunted to the workers of 
the tin mines there, to sue and be sued in 
their own Courts only, in order that they 
may uot be drawn away from their busi- 
ness by having to attend luw suits in 
distant Courts. Bac. Abr. tit. Courts of 
the Stannaries“ 


STAR-CHAMBER. The Court called 
by this name is commonly regarded as 
being the Aula Regis sitting in the Star 
Chamber, a room at Westminster. The 
jurisdiction of the Court would, therefore, 
all or some part of that residuary juris- 
diction which remained after the severance 
of the Courts of Exchequer, Common 
Pleas, Queen’s Bench, and Chancery. 
By the stat. 3 Hen. 7, c. 1, the Court was 
remodelled, and its jurisdiction placed 
upon a lawful and permanent basis. That 
Act empowered the Chancellor, Treasurer, 
and Keeper of the Privy Seal, or avy two 
of them, with one spiritual and one tem- 
poral peer, and the Chief Justices of the 
Courts of Queen’s Bench and Common 
Pleas, or in their absence, two other 
justices, to call before them and to punish 
the following offenders and classes of 
offences :— 
(1.) Combinations of the nobility and 
gentry, supported by liveries, &c.; 

(2.) Partiality on the part of sheriffs in 
making up the panels of jurors, or 
in making untrue returns of 
members ; 

(3.) Bribery in jurors; and 

(4.) Riots and unlawful assemblies. 

By a later statute 21 Hen. 8, c. 20, the 
President of the King’s Council was added 
to the list of judges; and by the stat. 31 
Hen. 8, c. 8, which gave to the king’s pro- 
clamations in ecclesiastical matters the 
force of law, all persons offending ara 
such proclamations were to be tried before 
the Star-Chamber and punished with fine 
and imprisonment. 

The jurisdiction of the Court is defined 
by Lord Bacon as extending to “forces, 
frauds, crimes, various of stellionate, and 
the inchoations or middle as DISP 


340 


STAR-CHAMBER—continued. 


crimes capital or heinous not actually com- 
mitted or perpetrated.” 

Tho utility of the Star-Chamber, in the 
reigns of Henry VII. and subsequent mo- 
narchs consisted in two principal funo- 
tions, viz. 

(I.) In its repression of the turbulence of 
the nobility and gentry in the pro- 
vinces; and 

(2.) In its supplying a Court of jurisdio- 
tion ſor matters which, as being of 
novel origin, were unprovided for 
by the existing tribunals, e.g., in 
the case of offences against procla- 
mations in ecclesiastical matters. 

The effect of the Court was to enhance 
the royal authority, which it did by sup- 
plying the executive with a speedy and 
Pticetive machinery. Cardinal Wolsey has 
the credit of having improved and ex- 
tended the jurisdiction of the tribunal. 

But the very nature of the jurisdiction 
of the Court of Star-Chamber rendered its 

rocess liable to great abuses; and 

Volscy's connection with it was one of the 

rincipal causes of his unpopularity. The 
increase of those abuses was the ultimate 
cause of its abolition by the Long Parlia- 
ment in 1640, 


STATE OF FACTS. Formerly, when a 
Master in Chancery was directed by the 
Court of Chancery to make an inquiry or 
investigation into any matter arising out of 
a suit, and which could not conveniently 
be brought before the Court itself, each 

rty in the suit carried in before the 

aster a statement shewing how the party 
bringing it in represented the matter in 
question to be; and this statement was 
technically termed a state of facts, and 
formed the ground upon which the evi- 
dence was received; the evidence being, in 
fact, brought by one party or the other to 
prove his own or disprove his opponent’s 
astute of facts (Gray's Ch. Prac, 109, 110). 
And sgo now. a state of facts means the 
statement made by any one of his version 
of the facta. : 


STATING PART OF A BILL IN CHAN- 
CERRY: See title BILL M EQUITY. 


STATUTE. The statutes are the 
written laws of the kingdom, made by 
the king’s majesty, by and with the 
advice and consent of the Lords spiritual 
and temporal and Commons in Parlia- 
ment assembled. They are either general 
or special, public or private. A general or 
public Act is a universal rule that regards 
the whole community; and of this the 
Courts of Law are bound to take notice 
judicially and er oficio, without the statute 

eing specially pleaded or formally set 
forth by the party who claims advantage 
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STATUTE— continued. 


of it. Special or private Acts are rather 
exceptions than rules; being those whi: 
only operate upon particular persons ani 
private concerns: such as the Roman 
entitled privilegia (in the favourable sen- 
of that word), or senatis decreta, in contn- 
distinction to the senatés consulta, wi ict 
regarded the whole community; and «i 
these (which are not promulgated with the 
same omoro as the former) the judzes 
are not bound to take notice, unless they 
be formally shewn and pleaded. Thus 
for instance, the statute 13 Eliz c. 10, to 
revent spiritual persons from makinz 
eases for longer terms than twenty-one 
years, or three lives, is a publio Act; it 

ing a rule prescribed to the whole bady 
of spiritual persons in the nation. But an 
Act to enable the Bishop of Chester to 
make a lease to A. B. for sixty years, is an 
exception to this rule; it concerns only tle 
parties and the bishop’s successors, and is 
therefore a private Act. 

Various rules have been made regarding 
the construction or interpretation of sta- 
tutes; the short substance of which is as 
follows :— 

I, Where the words of the statute are 
unambiguous, then by the words alone it is 
proper to abide, . in the case 
only of manifest absurdity (Dr. Bonhaw's 
Case, 8 Rep. 118 a): 

II. Where the words of the statute are 
ambiguous, then the following subsidiary 
rules are to be applied :— 

(I.) . the Common Law before 

e making of the statute ; 

(2.) The mischief against which it did 

not provide ; 

(3.) The remedy which Parliament 

thought to apply; and 

(4.) The D 0 8 A (i. a., 5 essence, or 

gi o e remedy. Heydoa's 
Cuse, 3 Rep. 7. . 

It used also to be a general rule, that 
penal statutes were to be construed restric- 
tively, and beneficial statutes liberally ; 
but as to the propriety of such a rule, there 
may well be considerable doubt. Sve 
Austin’s Lectures on Jurisprudence. 


STATUTES. An enumeration of the 
important early statutes of a more general 
character, which have produced a great 
effect in the history of English Law, both 
public and private, is here given,— 


I. OTHER THAN ECCLESIASTICAL :— 

1087: The 52nd Law of William I., 
making feudalism general. 

1164: Constitutions of Clarendon, regu- 
lating the civil and ecclesiastical 
jurisdictions and the matters which 
were the proper eubjects of such 
jurisdictions, 
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STATUTES—continued. 
20 Hen. 3 (Statute of Merton). 
52 Hen. 3 (Statute of Marlbridge). 
3 Edw. 1 (Statute of Westminster the 
First). i 
6 Edw. 1 (Statute of Gloucester). 
7 Edw. 1 (Statute de Religiosis Viris). 
11 Edw. 1 (Statute of Acton- Burnell). 
13 Edw. 1 (Statute of Westminster the 
Second). 
13 Edw. 1 (Statute of Merchants). 
13 Edw. 1 (Statute of Circumspecté 


atis). ; 
18 Edw. 1 (Statute of Westminster the 
Third.) f 
25 Edw. 1 (Statute of Confirmatio Char- 
tarum). : 
25 Edw. 1 (Statute de Tallagio non Con- 


cedendo). se 5 
28 Edw. 1 (Statute of Articuli super 
Chartas). f 
9 Edw. 2 (Statute of Articuli Cleri). 
17 Edw. 2 (Statute of Prerogativa Regis). 
25 Edw. 3, st. 4 (Statute of Provisors). 
25 Edw. 8, st. 5, c. 4 (Statute of Treasons). 
15 Rich. 2, o. 5 (Statute of Mortmain). 
16 Rich. 2, c. 5 (Statute of Præmunire). 
2 Hen. 4. c. 15 (Statute de Heretico 
Comburendo). 
4 Hen. 7, c. 24 3 of Fines). 
11 Hen. 7, c. 1 (Statute concerning Alle- 
giance to a Sovereign de facto). 


II. ECCLESIASTICAL :— 


10 Hen. 2 (Constitutions of Clarendon). 
7 Edw. 1 (Slatutum de Religiosts Viris). 
9 Edw. 2, st. 1 (Articuli Cleri). 

25 Edw. 3, st. 6 , 

27 Edw. 3, st. 1 } (Statutes of . 

15 Ric. 2, 0. 5 (Statute of Premunire). 

21 & 25 Hen 8 (Appeals to Rome taken 
away). , 

25 & 26 Hen. 8 (The King declared Su- 
preme Head of the Church of 
England, and the Archbishop of 
Cauterbury empowered to grant 
licences and dispensations in lieu 
of the Pope). 

1 Eliz. c. 1 (Act of Supremacy). 
1 Eliz. c. 2 (Act of Uniformity). 

16 Car. 1 (Abolition of Court of High 
Commission). 

6 Car. 2 (Establishment of Presbyteri- 
anism in England). , 

12 Car. 2 (Restoration of Episcopali- 
anism in England). 

13 Car. 2 ( ation Act). 

13 Car. 2 (Act of Uniformity). 

16 Car. 2 (Act against Conventicles). 

17 Car. 2, o. 2 (Five Mile Act). 

25 Car. 2, c. 2 (Test Act). 

1 W. & M. c. 8 (Toleration Act). 

11 & 12 will. 3, c. 4 (Act of Settlement). 

13 Will. 3, c. 6 (Oath of Abjuration). 

21 & 22 Vict. c. 48 (Oath of Allegiance). 
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STATUTES AT LARGE. Are an authen- 
tic collection of the various statutes which 
have been passed by the British Parlia- 
meut from very early times up to the pre- 
sent day. The oldest of these now extunt, 
and printed in our statute book, is the 
famous Magna Charta, as confirmed in 
Parliament 9 Hen. 3, though doubtless 
there were many Acts before that a 
the records of which are now lost, an 
whose provisions are perhaps in the present 
day currently received for the maxims of the 
old Common Law, or customs of the realm. 
The statutes from Magna Charta down tothe 
end of the reign of Edward II. (including 
also some which, because it is doubtful to 
which of the three reigns of Henry III., 
Edward I., or Edward II., to assign them, 
are termed incerti temporis), compose what 
have been called the vetera statuta ; on the 
other band, those from the beginning of 
the reign of Edward III. are contradistin- 
guished by the appellation of the nova 
statuta. Dwarris on Stat. 626. 


STATUTE-MERCHANT. A writing in 
the nature of a bond, which was intro- 
duced in the reign of Edward L., for the 
purpose of allowing lands to be charged 
with the payment of debts contracted in 
trade, which was contrary to all feudal 

rinciples. It is called statute-meroliant, 

ause usually made between merchants, 
and according to the forms expressly pro- 
vided by statute, which direct both before 
what persona, and in what manner, it ought 
to be male. It is somewhat in the nuture 
of what is termed a virum radium, or living 
pledge, by which a man borrows a sum of 
money of another, and grants him an estate 
to hold till the rents and profits shall 
repay the sum so borrowed. A statute- 
merchant may, therefore, be said to bea 
security for a debt acknowledged to be 
due, and by which not only the body of 
the debtor may be imprisoned, and his 
s seized in satisfaction of the debt, 
ut also his lands may be delivered to the 
creditor till out of the rents and profits of 
them the debt muy be satisfied ; and during 
such time as the creditor so holds his lands 
he is called a tenant by statute merchant, 
and such creditor's estate or interest in the 
lands during that period is termed an 
estate by statute-merchant. 


STATUTE-STAPLE. A security for a 
debt acknowledged to be due before the 
mayor of the staple, that is, the grand 
mart for the principal commodities or 
manufactures of the kingdom, formerly 
held by Act of Parliament in certain 
trading towns. It is called “ statute- 
staple,” because entered into before the 
mayor of such staple, and made according 
to certain forms prescribed by statute. 
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STATUTE-STAPLE—continued. 
This security, which is in the nature of a 
bond given by the debtor to the creditor, 
is very similar to a statute-merchant, aud 


was originally permitted only among traders ' 


for the benefit of commerce. By it, not 
only the body of the debtor may be im- 

risoned, and his seized in satis- 

action of the debt, but also his lands may 
be delivered to the creditor till out of the 
profits and rents of them the debts may be 
satisfied ; and during such time as the cre- 
ditor so holds the lands he is called “tenant 
by statate-staple,” and his estate or interest 
in the lands during that period is called 
an “estate by statute-staple.” 


STATUTE OF JEOFAUS: Ses titles 
ANENDMENT ; JEOFAILE. 


STEALING: See title Larceny. 


STEALING AN HEIRESS: See title 
ABDUCTION. 


STET PROCESSUS. Is an entry on the 
roll in the nature of a judgment, of a di- 
rection that all further proceedings shall 
be stayed (i. s., that the process may stand), 
and it is one of the ways by which a suit 
may be put an end to by an act of the 
party, as distinguished from a termination 
a it by judgment, which is the act of the 

urt. 


STEWARD. This word signifies a man 
appointed in the place or stead of another, 
and generally denotes a principal officer 
within his jurisdiction. The test, how- 
ever, of these was the Lord High Steward 
of England, whose functions were of a very 
important nature, having, next under the 
king, the supervision and regulating the 
administration of justice, and most other 
affairs of the realm, both of a civil and 
military nature. There is also an impor- 
tant officer, called a “ steward of a manor,” 
who has the general management of all 
forensic matters connected ‘with the manor 
of which he is steward. He stands in 
much the same relation to the lord of the 
manor as an under-sheriff does to the 
sheriff. Cowel. 


STEWARTRY. In the Scotch Law 
seems to be synonymous with the English 
word “county.” Thus, any shire or 
stewartry in Scotland,” is used in the 12th 
section of 5 & 6 Vict. c. 35 (the Income 
and Property Tax Act); and by 1 Vict. 
c. 39, it is enacted that the word county 
occurring in any future or existing Act 
shall comprehend and apply to any 
stewartry in Scotland, excepting where 
otherwise Na 1071 or where 
there is anything in the subject or context 
repugnant to such meaning or application.” 
See Bell's Sc. Law Dict. tit. “ County.” 
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STINT, COMMON WITHOUT. Common 
without stint is the right of commoning or 
feeding an unlimited number of cattle on 
the common, and that throughout the year, 
without limitation of time. The notion, 
however, of this species of common is said 
to be exploded, as a right of common with- 
out stint cannot exist in law. 2 Chit. BL 
$4, n. (32). 

See further title Common. 


STIRPES. Taking property by repre- 
sentation is called “ succession per stirpes,” 
in opposition to taking in one’s own right, 
or as a principal, which is termed per 
capita. It is called succession per stirpes, 
because according to the roots; that is, all 
the branches inherit the same share that 
their root, whom they represent, would 
have done. 

See also title Carrra, DISTRIBUTION 
PER. 


STOCK. This is the general name for 
the public funds, but is applicable gene- 
rally to the like funds of corporate bodies. 
It is a chose in action, and cannot be sued 
for as money (Nightingale v. Devieme, 2 W. 
Bl. 684). It carries interest, which has 
been defined to be a right to receive a 
petual annuity subject to redemption ( Wild- 
man v. Wildman, 9 Ves. 177) The Bank 
of England is the depositary of the public 
funds, and liable only as such (Humber- 
stone v. Chase, 2 Y. & C. 209). The inte- 
rest or dividends have by a recent Act (32 
& 33 Vict. o. 104, the Dividends and Stock 
Act, 1869), been made payable upon war- 
rants sent through the post. 

See also next title. 


STOCK EXCHANGE. This is a society 
or club, prescribing rules which bind its 
members, and its customs bind all persons, 
whether members or not, having dealings 
upon it. The persons transacting business 

5 on the Exchange are either 

rokers or jobbers; the former being agents 
merely for their customers, the latter (es- 
pecially since the stat. 23 Vict. c. 28, re- 
pealing Sir John Barnard’s Act, 7 Geo. 2, 
c. 8) dealing for themselves while at the 
same time making purchases and sales for 
their customers, chiefly by means of what 
are called “time-bargains.” See Coles v. 
Bristowe, L. R. 4 Ch. Ap.3; Grissell v. Bris- 
towe, L. R. 4 C. P. (Ex. Ch.) 36; and 
Maæted v. Paine, L. R. 4 Ex. 81. 


STOPPAGE IN TRANSITU. This is 
the right of the unpaid vendor of 
to stop them in certain cases before they 
have reached the actual or constructive 
possession of the vendee, and to resume 
the possession, so as to put himself in the 
same 8 as if he had not parted with 
it. The first case in which the principle- 
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STOPPAGE IN TRANSITU— continued. 
was acted on is Wiseman v. Vandeputt (2 
Vern. 203; Tudor’s Merc. C. 631). The 
right arises properly only in cases in which 
the vendee or consignee has become bank- 
rupt or insolvent; but a general inability 
to pay, evidenced by stoppage of payment, 
is sufficient to satisfy the rule (Sm. M. L., 
8th ed., p. 544). oreover, the right, 
or an analogous one, may exist by special 
contract. Wéilmshurst v. Bowker, 2 Man. 
& G. 792, 

The right determines when the goods 
have reached their destination, whether or 
not they are yet in the actual possession of 
the vendee. Usually, the carrier of the 
goods is a mere neutral agent between the 
vendor and the vendee; and in ordinary 
cases, therefore, the transit is regarded as 
continuing as long as the goods are in the 
carrier's possession, But if the carrier 
enters into any new relation with the 
vendte, becoming, e.g., custodian as well 
as carrier, that determines the transit, al- 
though the goods may not yet have reached 
their destination (Whitehead v. Anderson, 
9 M. & W. 534). S0, also, the exercise by 
the vendee of acts of ownership over the 
goods, will in general determine the transit ; 
for example, if the vendee take samples 
of the goods with the intention of taking 
a constructive possession, and the carrier 
retaining ession of the s has ex- 
pressly or impliedly assented to keep the 
goods as agent for the vendee (Whitehead 
v. Anderson, supra). And if the goods 
are delivered on board the vendee's own 
ship, that determines the transit (Schofs- 
mans v. Lancashire and Yorkshire Ry. 
Co., L. R. 2 Ch. App. 332), unless, in- 
deed, the vendors in such a case procure 
(as they ought to procure) the master’s 
bill of lading, making them deliverable 
to their order or assigns, for in this way 
they reserve to themselves the jus dispo- 
nendi (Turner v. Trustees of Li 
Docks, 6 Ex. 543) and may re-take 
possession, or transfer the property by 
Indorsement and delivery of the bill of 
lading (Shepherd v. Harrison, L. R. 4 
Q. B. 196, 493). And where goods sold 
in London free on board (f. o. b.), to be 
paid for on delivery on board by bill or 
cash at a certain discount, were shipped on 
a vessel selected by the vendee, and the 
vendor elected to take a bill, and it ap- 
peared that by the custom of the port the ex- 
pression f. o. b. indicated that the vendee 
was considered as the shipper, although the 
vendor was to pay the expenses of ship- 
ment, it was held that the transit was 
determined by the delivery on board, and 
the receipt of the bill. Cowasjee v. Thomp- 
son, 5 Moo. P. C. C. 165. 

Where goods arc in a warehouse and not 
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STOPPAGE IN TRANSITU—continued. 


on carriage, it is a general rule that the 
right of stoppage in transitu determines so 
soon as a delivery order is given by the 
vendor to the vendee, and the warelouse- 
man assents thereto; but this is only so 
where no acts remain to be done, such as 
weighing, measuring, or separating, to 
ascertain the quantity, value, or identity 
of the Hanson v. Meyer, 6 East, 
614; Tud. M. O. 600). The mere giving 
of a delivery order does not operate as 
a constructive delivery of the gvods 
(Man v. Smith, 2 H. L. O. 209); and 
the transfer of a delivery order has no such 
effect as the indorsement and delivery of 
a bill of lading (Akerman v. Humphrey, 
4 Bing. 516). Moreover, the warehouse- 
man's assent to hold the goods for the 
vendees may, in certain cases, estop him 
personally from denying their right to the 
possession of the goods, while it leaves the 
right of the vendors to stop tn transitu. 
PRE Stonard v. Dunkin, 2 Camp. 

Where there would be a right to sto 
if the transitus had begun, there is, 
fortiori, u right to refuse to allow the. 
transit even to begin. Dizon v. Yates, 
5 B. & Ad. 313. 

The right of stoppage is not determined 
by part payment or part delivery, unless in 
the latter case the vendee take possession of 
the part in name of the whole; although 
even then tho vendor is entitled under cer- 
tain circumstances to hold the remainder 
of the goods until the price for the whole 
is paid (Wentworth v. Outhwaite, 10 M. & 
W. 436). Neither is the right of stoppage 
determined by a resale of the goods by the 
vendee, in the absence of course of a pre- 
vious delivery thereof to him. Craven v. 
Ryder, 6 Taunt. 433. 

The right to stop in transttu is personal 
to the vendor or consignors; it does nut 
belong to a surety for the price of the 
goods (Siken v. Wray, 6 East, 371). The 
vendor muy, however, at any time before 
the transit is ended, ratify and thereby 
make good the act of a stranger who stops 
the goods. Bird v. Brown, 4 Ex. 786. 

Under the Interpleader Act, 1 & 2 Will. 
4, c. 58, and the C. L. P. Act, 1860, s. 12, 
the master of a vessel, or warehouseman, 
having the goods in his ion, may 
obtain an order of interpleader upon tlie 
adverse claimants, and that whether or not 
the two claims bave a common origin. 

The following is a summary of the rules 
e stoppage in transilu :— 

(1.) The right of stoppage in transitu is 
not a rescission of the contract, but at the 
most a re-vesting of the possession in the 
ars Wentworth v. Outhwaite, 10 M. & 

451; 
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STOPPAGE IN TRANSITU—continued. 


(2.) The right is personal to the con- 
signor, and dors not extend, eg., to a 
surety for the price of the 7 
v. Wray, 6 East, 371; 

(3.) The right only endures during the 
fransit, and the transit is taken to have 
ended so soon as the goods come into the 
actual or constructive possession of tho 
vendee. Edwards v. Brewer, 2 M. & W. 
375: 

(4.) The termination of the transit as to 
part is not the termination of it as to the 
rest (Tanner v. Scovell, 14 M. & W. 28); 
unless the contract was entire (Hammond 
v. Anderson, I N. R. 69); 

(5.) The termination of the transit may 
be accelerated by ti.c vendee (Whitehead 
v. Anderson, 9 M. & W. 518); but may 
not be prolonged by the carrier. Bird v. 
Brown, 4 Ex. 786; 

(6.) The right to stop  transtiu is 
defeatol by the consignee’s negotiating 
the bill of lading to a bond fide trans- 
feree for valuo (Lickbarrow v. Mason, 
1 Sm. L. C. 699); secus, if to a malá 
transferee. Cumming v. Brown, 9 t, 


(7.) But the indorsee, even since 18 & 19 
Vict. o. 111, takes subject to tho equities 
attaching upon his indorser. Gurney v. 
Behrend, 2 E. & B. 622. 


STRANGERS. These are third persons 
cure Thus, the persons bound by a 

ne are parties, privies, and strangers. 
The parties are either the cognizors or 
cognizces; the privies are such as are in 
any way related to those who levy the fine, 
and claim under them by any right of 
blood, or other right of representution; 
the strangers are all other persons in the 
world, except only the parties and privies. 
In its general legal signification it is 
opposed to the word “ privy.” Those who 
are in no way parties to a covenant, nor 
bound by it, are also said to be strangers 
to the covenant. 


STRIKING A JURY. Is the act of 
selecting or nominating a jury of twelve 
men out of the whole number returned as 
jurors on the panel. This, in common 
jury cases, is usually done by the associate 
of the Court at the trial putting all their 
names in a box, and then drawing out 
twelve promiscuously. The phrase, how- 
ever, seems more commonly used with 
regard to a special jury, in which the 
mode of proceeding 1s somewhat varied. 
The proper officer of the Court appoints a 
time and place for . the special 
jury, at which the under-sheriff, or his 
agent, and the parties attend. The num- 
ber from the jurors’ list are then put into 
a box, and the forty-eight names corre- 
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STRIKING A JURY—continued. 
sponding with the forty-eight numbes 
drawn by each party alternately, sv! 
this number is afterwards reduced, am 
constitutes the special jury. Lush s Pr. 
471, 477; stat. 6 Geo. 4, c. 50, an. 30. L. 
34, D Juries Act, 1870 (33 & 34 Vin 
& 77). 


STRONG HAND. The words “wit 
strong hand” imply a degree of crimi:l 
force, and much more than is meant br 
the words “with force and arms” (ri ¢ 
armis). The statutes relating to farcih'- 
entries use these words, “ with a straz 
hand,” as describing that degree of fore 
which makes an entry or detainer of land: 
criminal, and entitles the tor, under 
circumstances, to restitution and damages 
whereas the words “ri et armis” with 
force and arms, are mere formal words in 
the action of trespass, and if issue were 
taken upon them, the plaintiff woald 
not be bound to prove any furce. Ee: 
v. Wilson, 8 T. R. 862, 363: Law- 
rence, J., Lowe v. King, 1 Saund. 81: 
Harvey v. Brydges, 14 M. & W. 440, pr 
Parke, B. 


STUFF GOWN. Is the professices! 
robe worn by barristers of the outer bar. 
viz., those who have not been admitted to 
the rank of Queen’s counsel. 

See title Sux Gown. 


SUBINFEUDATION. Thesystem which 
the feudal tenants introduced of ting 
smaller estates out of those which th. 
held of their lord, to be held of themselves 
as inferior lords; and as the system was 
prone downwards ad infinitum, and 

eprived the lords of their feudal profits f 
wardships, marriages, and escheata, which 
fell into the hands of these mesne, or middle. 
lords, who were the immediate superiors of 
him who occupied the land, a provision 
was made in the thirty-second chapter uf 
Magna Charta, 9 Hen. 3, prohibiting any 
man either to give or sell his land without 
reserving sufficient to answer the demand 
of his lord. Ultimately, by the stat. Quia 
Emptores, 18 Edw. 1 (Statute of Wet- 
minster the Third), o. 1, subinfeudation was 
entirely suppressed, and instead of it alien- 
ation in the modern sense was introduced. 
so that thenceforth the alienee held of the 
same chief lord and by the same services 
tbat his alienor before him held. 

See title ALIENATION. 


SUBMISSION : See next title. 
SUBMISSION BOND: See next title. 


SUBMISSION TO ARBITRATION. T 
submitting matters in difference between 
parties to the award or decision of an arbi- 
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SUBMISSION TO ARBITRATION—cont. 


trator, and also the bond by which the 
parties agree so to submit their matters 
to arbitration, and by which they bind 
themselves to abide by the award of the 
arbitrator, are commonly called the sub- 
mission or submission bond. 


SUBORNATION OF PERJURY. The 
offence of procuring another to take such 
a false oath as would constitute perjury in 
the principal. To render the offence of 
subornation of perjury complete, either at 
Common Law or on the statute, the false 
oath must be actually taken, and no abor- 
tive attempt to solicit the party to take it 
will bring the offender within its penalties. 
(3 Mod. 122). The punishment is the same 
as for perjury, viz., fine or penal servitude 
for not more than seven nor less than five 
years, 3 Geo. 4, c. 114; 20 & 21 Vict. c. 3; 
27 & 28 Vict. o. 47. 


SUBPENA. A writ by which persons 
are commanded to appear at a certain 
place, at a certain time, under a penalty of 
£100. This writ is used both in the Courts 
of Chancery and in the Courts of Common 
Law, and is applied to various purposes. 
The subpoena most frequently in use in 
Chancery proceedings was that by which 
parties were commanded to appear in 
Court, and answer the ponni ill, and 
which was thence called a subpoena to 
appear and answer. This subpœna was, 
however, abolished by the Jurisdiction 
Act, 1852. There are, however, other sub- 
poonas still in use in Chancery prooredings, 
and which are of the same nature as the 
above, though applied to effect difforent 
objects. The subpoonas of most sha br 
occurrence in Common Law proceedings 
are, (1.) Those used for the pope of com- 
pelling witnesses to attend in Court to give 
their testimony on a trial, and which are 
thence called subpenas ad testificandum ; 
(2.) Those used for the purpose not only 
of compelling witnesses to attend in Court, 
but also requiring them to bring with 
them books or documents which may be in 
their possession, and which may tend to 
elucidate the subject matter of the trial, 
and which are thence called 
duces tecum. 


SUBROGATION. In French Law de- 
notes the putting a third person who has 
paid a debt in the place of the creditor to 
whom he has paid it, so as that he may 
exercise against the debtor all the rights 
which the creditor if unpaid might have 
done. It is of two kinds,—either (I.) Con- 
ventional, or (2.) Legal, the former being 
where the subrogation is express by the 
acta of the creditor and the third person, 
the latter being (as in the case of sureties) 
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SUBROGATION— continued. 
le the subrogation is implied by the 
W. 


SUBSCRIBING WITNESS. He who 
witnesses or attests the signature of a 
party to an instrument, and in testimony 
thereof subscribes his own name to the 
document. 


SUBSEQUENT CONDITIONS: See title 
CONDITION. 


SUBSIDY. An extraordinary grant in 
the nature of a tax, aid, or tribute granted 
by Parliament to the King to meet the 
exigencies of the state. 

See title TAXATION. 


SUBTRACTION. Is the offence of with- 
holding (or withdrawing) from another 
man what by law he is entitled to. There 
are various descriptions of this offence, of 
which the principal are as follows: 

(I.) Subtraction of suit and service, 
which is a species of injury affecting a 
man’s real property, and consists of a with- 
drawal of (or a neglect to perform or pay) 
the fealty. suit of court, rent, or customary 
services, all of which in feudal times, and 
some of which at the present day, are 
reserved by the owner of the land to him- 
self when he lets or leases it to another. 
For this neglect of duty on tho part of the 
tenant the law gives the landlord thie 
peculiar remedy of distress; but the other 
remedies formerly in use for rent in arrear, 
and for subtraction of suit and service, 
were abolished by the stat. 3 & 4 Will. 4, 
c. 27, which put an end to almost all kinds 
of real actions; the only actions which 
now lie for rent being of the personal class. 
But for the neglect to perform any cus- 
tomary service, such as the neglect or 
refusal to grind corn at the landlord’s mill, 
an action on the case will lie to compensate 
pad party injured in damages, 2 B. & C. 


(2.) The subtraction of tithes is the with- 


holding from the parson or vicar, whether 


the former be a clergyman or a lay impro- 
priator, the tithes to which he is entitled, 
and this is an offence cognizable in the 
Ecclesiastical Courts; for though those 
Courts have no jurisdiction to try the right 
of tithes (nnless between spiritual persons), 
yet where a the fact, whether or not the 
tithes allowed to be due are really sub- 
tracted or withdrawn, is in dispute, this is 
a personal transient injury, for which the 
remedy (viz., the recovery of the tithes or 
their equivalent) may properly be had in 
the Ecclesiastical Court. But any dispute 
as to tithes in their original form is now 
rare, that species of property having been 
in the great majority bf parishes already 
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SUBTRACTION—continued. 
commuted into a corn rent-charge, under 
the provisions of the Tithe Commutation 
Act (6 & 7 Will. 4, c. 71). 2 Roll. Abr. 
309. 

(3.) Subtraction of conjugal rights is the 
withdrawing or withholding by a husband 
ar wife of tl.ose rights and privileges which 
the law allows to either his is an 
offence peculiarly within the cognizance 
formerly of the Ecclesiastical Courts, and 
now of the Court for Matrimonial Causes, 
and the party injured seeks redress by 
bringing a suit to recover those rights of 
which he or she has been deprived, called 
a suit for the restitution of conjugal rights. 
Thus, where the husband leaves his wife, 
and lives separate from her, without an 
sufficient reason, the Court in question will 
compel him to return to cohabitation. 

(4.) Subtraction of legacies.is the with- 
holding or detaining of legacies by an 
executor; and as such act deprives the 
legutees of the benefit which the law gives 
to them, and which the testator intended 
them to have, it is an offence of which the 
Courts which have a testamentary jurisdic- 
tion take notice. With them, however, 
the Courts of Equity hold a concurrent 
jurisdiction. 

(5.) Subtraction of church-rates is the 
last and most familiar class of ‘‘ subtrac- 
tion,” and consists in the refusal to pay the 
amount of rate at which any individual 
parishioner has been assessed for the neces- 
sary repairs of the parish church ; and this, 
like the other species of this offence, is 
cognizable by the Courts Ecclesiastical. 
Roger’s Ecc. Law, 983-999; 1 Curt. 372 ; 
4 Ad. & E. 423; 1 Curt. 345; 12 Ad. & 
E. 233, 265; 1 Atk. 516; 2 Mad. 251. 


SUCCESSION DUTY. This is a duty 
varying from one to ten per cent., payable 
under the stat. 16 & 17 Vict. c. 51, in 
respect chiefly of real estate and leaseholds, 
but generally in respect of all property 
Ss already chargeable with legacy duty) 

evolving upon any one in consequence 
of any death. The duty is to be paid at 
the time the successor comes into 
sion or into the receipt of the rents or 
income of the property (Re Hillas, 2 Ir. 
Jur. 36), and, therefore, in the case of re- 
versionary property, not until the same falls 
into possession by natural causes only. 
(Contrast Leaacy Dury.) In case the rever- 
sionary property should devolve under 
several wills or intestacies before it falls 
into ion, a single duty only is pay- 
able, but that duty is to be at the highest 
rate of the several successions (16 & 17 
Vict. c. 51, 8. 14). (Contrast Legacy Dury. 
If any succession is not wholly obtain 
by the successor in the first instance, the 
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SUCCESSION DUTY—continued. 


duty may be paid on the value of the part 
from time to time obtained, such value to 
be estimated as the property exists at the 
time it is obtained, and not at the time of 
the death (Att.-Gen. v. Cavendish, Wigh. 82) 
(Compare Lecaoy Derr.) If the sueceasica 
is a gross sum (not being real or leaseboid 
estate) vesting at once in the legatee, then, 
whether the same be or not given over on 
a contingency, duty on the whole amount 
is payable all at once, with a riglit to be 
recouped any over-payment in cage the gift 
over takes effect, in which case the sac 
cessor over becomes chargeable with the 
same, and at the higher rate, if his rate 
should be higher than that of the first 
legatee, 16 & 17 Vict. o. 51, s. 36 (compare 
Leeaoy Dury); but if the succession is nt 
a gross sum, but an annuity for life or fur 
years, then, whether the same be or not 
charged upon some other succession, and 
whether the same be or not given over on 
a contingency, duty is payable on the value 
only of the annuitants’ interest calculated 
according to the tables of the Act 16 & 17 
Vict. c. 51, and is to be paid by four sac- 
cesssive annual instalments, such instal- 
ments being payable with the four first 
successive payments of the annuity itacif, 
with a right to be recouped any over pay- 
ment in case the gift over takes effect ; bat 
in the case of a direction to purchase an 
annuity, or of a perpetual annuity, the 
duty is to be paid all at once on the value 
of the annuitant’s interest calculated as 
aforesaid (16 & 17 Vict. o. 51, s. 32). (Cum- 
pare Lrecaoy Dury.) In the case of a gift 
of personal property producing income to 
several persons in succession,—(a.) If all 
the successors are chargeable with the 
same rate of duty, the whole duty is puy- 
able at once for the capital of the fund: 
and (b.) If the successors are chargeable 
with different rates of duty, the duty is to 
be calculated and paid upon each sucees- 
sive partial interest in the same mauner 
as if the same were an annuity, and last of 
all upon the ultimate interest (being the 
absolute interest), in the same manner as if 
the same were an immediate gift of the 
capital (16 & 17 Vict. c. 51, s. 32). (Com- 
pare Lecacy Duty.) In the case of sue- 
cessors in joint tenancy, each is chargeable 
at his own rate of duty, in the first in- 
stance, upon his then share, and afterwards 
(if it should happen) upon his accrued 
share. (Compare Legacy Derr.) In the 
case of money directed to be laid out in 
the purchase of lands, see Lecacy Derr 
under that head. In the case of successors 
to real property, each successor, whether 
for life or in fee, is chargeable at his own 
rate of duty upon the value of his life inte- 
rest, as if the-same were an annuity for 
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his life, and such duty is payable by eight 
half-yearly instalments,—the first thereof 
at the end of one year; but a successor for 
life only, if he should die before all these 
instalments are paid pays no more, while 
on the other hand a successor in fee, if he 
should die in like manner, remains charge- 
able with the unpaid instalments. But cor - 
porations stand upon a different footing in 
this respect (16 & 17 Vict. o. 51, ss. 16-17). 
No succeasion duty is payable upon a fund 
which is specially provided for the pay- 
ment of duty no duty upon duty”—{ 16 
& 17 Vict. c, 51, s. 32). (Compare Lecacy 
Dury.) In the case of legacies which are 
subject to powers of appointment, it is 
rovided by 36 Geo, 3, c. 52, s. 18, as 
ollows : (I.) Where the power is limited 
both the appointees and the persons taking 
interests, either prior or subject to such 
power, are chargeable; and (a) If the rate 
of each legatee is the same, the duty is 
yable at once upon the capital of the 
fand; but (O.) If the rates of the several 
parties are different the duty payable by 
each is calculated as for an annuity. 
(2.) Where the power is general—(a.) If 
the appointor is entitled in default of ap- 
pointment, the appointor pays the duty, as 
upon an absolute gift to him; and (C.) If 
the appointor is not entitled in default, 
the rule is the same, whether he takes or 
not any interest prior to the power (16 & 
17 Vict. o. 51, s. 4). 


SUCCESSION TO CROWN, LAW OF. 
The law of succession in Anglo-Saxon 
times was a mixture of the hereditary with 
the elective principles, the Crown descend- 
ing within the royal family, but not inva- 
riably to the individual pointed out by the 
strict rules of descent; for in very many 
instances the Wittenagemote seems to have 
approved as a successor an able uncle in 
preference to the infant son of his brother, 
e.g., Alfred excluded the son of his brother 
Ethelred, and Athelstan (although illegi- 
timate) excluded the sons of his brother 
Edward the elder; and again, the sons of 
Edmund I. were postponed to their uncle 
Edred, and in their turn they excluded the 
suns of Edred. The frequency of these 
instances proves that the principle of eleo- 
tion was as strong as that of hereditary 
descent, if, in fact, the furmer principle 
was not the stronger of the two. 

This mode of succession survived into 
the Anglo-Norman times, although the 
elective principle was much impaired. 
Thus, upon the death of William I., his 
gon William succeeded in exclusion of 
Robert; and again, upon the death of Wil- 
liam II., his brother Henry I. succeeded, 
in exclusion also of Robert. Subsequently, 
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however, the rules of descent became fixed 
and strictly hereditary. It is true that 
John, who was the fifth son of Henry II., 
excluded his elder brother Geoffrey’s son 
Arthur, but John appears to have dono so 
with difficulty, and by means of artifice, 
for he clai under a devise of the Crown 
from Richard L, who was elder than 
Geoffrey, it being probably at that epoch 
@ moot point whether the Crown was or not 
devisable. However, upon the death of 
John the Crown descended upon Henry III., 
although he was a minor ab aine years or 
so, and the subsidiary principle of a re- 
gency (under the Earl of Pembroke) was 
reso to; so that the law of hereditary 
succession to the Crown appears by a some- 
what natural cvincidence to have become 
established at the same time and in the 
same reign that the principles of primo- 
geniture and representation were esta- 
blished in the matter of the succession to 
real property. 

The Crown of England has since de- 
scended according to the strictest rules of 
primogeniture and representation. How- 
ever, the doctrine of the king’s capacity to 
devise the Crown was revived in the reign 
of Henry VIII., that monarch having at- 
tempted to devise the Crown, and having 
also made a purported devise thereof in 
the 28th, 32nd, and 35th years of his 
reign, under enabling statutes passed in 
those years, in such manner as that the 
same should descend upon his decease 
otherwise than the law of inheritance 
pointed out, that is to say, tu the issue of 
Anne Boleyn (i. e., Elizabeth) in exclusion 
of the issue of Queen Catharine (i. e., Mary), 
and subsequently to his son by Jane Sey- 
mour (i. e., Edward VI.), with remainder to 
the issue of the younger daughter of 
Henry VII. (i. e., Mary of Suffolk, his sister) 
in exclusion of the issue of the elder daughter 
of Henry VII. (i. e., Margaret of Scotland, 
his sister). It is noteworthy, however, that 
all those attempts to alter the hereditary 
line of descent proved ineffectual, and that 
upon the death of Henry VIII. the Crown 
descended successively to Edward VI., 
Mary, and Elizabeth, and afterwards to 
James I., who was the great grandson of 
Margaret, according to the strict principles 
of primogeniture and representation, and 
notwithstanding that there were at the 
time of each descent persons in existence 
who might have claimed under the devises 
before mentioned. = 

However, although the principle of here- 
ditary succession to the Crown is now, and 
has long been, well established, still that 
principle is, or appears at any rate to be, 
subject to the constitutional maxim osta- 
blished at the Revolution of 1688, namely, 
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that the two Houses of Parliament may, 
with the consent of the people, but for 
reasons of overwhelming sufficiency, set 
aside or pass over the strict heir, and resort 
to the old principle of election within the 
royal fumily, and may even settle the 
descent of the Crown by Act of Parliament, 
as was done, for example, in the Bill of 
Rights, 1689. and again in the Act of 
Settlement, 1701, the present Brunswick 
dynasty holding, and claiming to hold, 
under the last-mentioned Act. 

See titles itt or Rieme, and SeT- 
TLEMENT, ACT OF. 


SUE (from Latin sequor, to follow). To 
prosecute by law; to commence legal pi 
ceedings against a party. It is applied 
almost exclusively to pees A civil 
action against one. He who had 

rocess issued against him is said to have 

n sued, 


SUFFERANCE. A tenantat sufferance 
is he who holds lands or tenements by the 
implied permission of the owner. Thus, 
if a man takes a lease for a year, and after 
the year is expired continues to hold the 
premises without any fresh leave of the 
owner, such man is called a tenant ut 
sufferance, and the estate which he so 
continues to hold is then called an estate 
at sufferance. And generally, a tenant at 
sufferance is one who comes in by right 
and holds over by wrong, i. e., without right. 

Rouse’s Case, Tud. Conv. 1. 


SUFFERING A RECOVERY. A reco- 
very, as has been explained under that 
title, was a mode of conveyance formerly 
in use, which was effected by the party 
wishing to convey the land suffering a 
fictitious action to be brought against him 
by the party to whom the land was to be 
conveyed (who was called the demandant), 
and allowing the demandant to recover a 
judgment against him for the land in 
question. The vendor, or conveying party, 
in thus assisting or permitting the de- 
mandant so to recover a judgment against 
him was thence technically said to suffer 
a recovery. 

See title Recovery. 


SUFFRAGAN (from suffragari, to help, or 
assist). Bishops whoin former times were ap- 
pointed to supply the place of others during 
their absence on embassies or other business 
were so termed. They were consecrated 
as other bishops were, and were anciently 
called “chorepiscopi, or bishops of the 
county,” in contradistinction to the regular 
bishops of the city or see. The practice 
of creating suffragan bishops after having 
long been discontinued was recently re- 
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vived ; and such bishops are now assist- 
ants of the bishops generally and at all 


SUGGESTIONS, ENTRY OF, ON THE 
ROLL. In actions at law, whenever, by 
the provision of an Act of Parliament or 
otherwise, a person not a party to the 
record is to be affected by a judgment, or 
where the judgment upon the record is to 
be such as would not be ordinarily war- 
ranted by the previous proceedings on the 
record, the proper course is to enter a sug- 
gestion on the roll, so that the party to be 
affected by it may demur if he thinks the 
facta suggested are insufficient in point of 
law ; or to pas if he means to deny them. 
As where there are two or more plaintiffs 
or defendants, and one or more of them 
die, the action will not be abated, but such 
death being suggested on the record, the 
action may be continued by or against the 
survivors, with or without the representa- 
tives of the deceased party. A suggestion 
is also entered upon the record where a 
person not a party to the action is to be 
affected by the judgment, under the pro- 
visions of an Act of Parliament (as tlie 
members of a company by a judgment 
against the secretary), or where the judg- 
ment is to be such as would not be ordi- 
narily warranted by the proceedings on the 
record, or where the sheriff to whom the 
venire is to be awarded is interested in the 
suit, or where, by the order of the Court, 
the venue in a local action is rémoved to 
another county, and in many similar cases, 
where the circumstances involve a devia- 
tion from the ordinary course of proceeding. 
C. L. P. Act, 1852, and Jurisdiction in 
Chancery Amendment Act, 1852; 2 Arch. 
Pract. 1566; 2 Dan. Ch. Prac. 1393. 


SUICIDE: See title FELO Dx 8E. 


SUIT. This word has varions significa- 


tions. As applied to proceedings at Law, 


it originally signified a number of persons 
or witnesses which a plaintiff produced to 
establish the truth of the allegations made 
in his declaration; and this practice of 
producing a suit gave rise to the very 
ancient formula almost invariably used at 
the conclusion of a declaration, et iade 
oducit sectam (and therefore he brings 
is suit); and thus, though the actual 
production has for many centuries fallen 
into disuse, still the formula until recent] 


remained. The other meaning to whi 
the word “suit” is applied will be found 
under the following titles. Steph. Pl. 


461. 
SUIT AT LAW: See title Acrion. 
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SUIT IN EQUITY: See title BILL m 
CHANCERY. 


SUIT OF COURT. This phrase denoted 
the duty of attending the Lord’s Court, and, 
in common with fealty, was and is one of 
the incidents of a feudal holding, 


SUIT OF THE KINGS PEACE (secta 

is regis). The pursuing a man for 

react of the king's peace by treasons, in- 
surrections, or trespasses. Cowel. 


SUITORS’ FUND IN CHANCERY was 
a fund standing in the name of the Ac- 
countant-General of the Court of Chancery, 
and arising out of the interest which 
accrued from the large sums of money paid 
into the name of the Accountant-General by 
the suitors of that Court. There ap 
to have been two principal accounts kept 
at the Bank of England by the Accountant- 
General of Chancery with regard to the 
Suitors’ Fund. The one was intituled 
„% Account of the moneys placed out for the 
benefit and better security of the suitors 
of the High Court of Chancery,” and the 
other, “Account of securities purchased 
with surplus interest arising from securities 
carried to an account of moneys placed out 
for the benefit and better security of the 
suitors of the High Court of Chancery.” 
In cases of poverty, the Court would some- 
times allow the costs of a defendant’s con- 
tempt to bo paid out of the “ Suitors’ Fund” 
(1 Daniell, Ch. Pr. 425). Now, however, 
under the statutes 32 & 33 Vict. c 91 
(Courts of Justice Salaries and Funds Act, 
1869), and 35 & 36 Vict. c. 44 (Court of 
Chancery Funds Act, 1872), and the 
Chancery Funds Rules, 1872, the Suitors’ 
Fund has been reduced to a varying amount, 
and vestel in an officer called the Pay- 
master-General, who has been substituted 
for the Accountant-Generual, and the surplus 
moneys have been transferred to the Trea- 
sury in trust for the public and on their 
indemnity. 


SUMMARY CONVICTIONS. Summary 
proceedings directed by several Acts of 
Parliament for the conviction of offenders, 
and the inflicting of certain penalties 
created by those Acts of Parliament. In 
these proccedings there is no intervention 
of a jury, but the party accused is acquitted 
or condemned by the suffrage of such per- 
son only as the statute has appointed to be 
his judge, and who is usually the magis- 
trate, or bench of magistrates, See Oke on 
Summary Convictions; Greenwood and 
Martin, 1874. 


SUMMONS. The process used for 
bringing a party before a justice of the 
peace on summery conviction is termed a 
summons. It is also sometimes called a_ 
warrant, but the latter term commonly 
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denotes that instrument which authorizes 
the apprehension of the accused, which a 
summons does not generally do. 


SUMMONS AND ORDER. In the pro- 
gress of an action at law it frequently 
becomcs necessary to obtain the order of 
the Court upon some matter of minor im- 

rtance ; and as such matters arc of very 
0 occurrence, it weuld be incon- 
venient in many respects to permit the party 
seeking such an order to make an applica- 
tion fur the same in open Court; in con- 
sequence of which, one of the judges 
usually sits at his own chambers for the 
purpose of hearing and disposing of such 
minor matters. The party who wishes to 
obtain a judge's order must usually sum- 
mon the attorney or agent of the opposite 
party before the judge, which he does by 
obtaining a judge’s summons, and serving 
it on such opposite party, which summons 
requires him to attend before the judge at 
a specified time, to shew cause why the 

ty applying for the order should not 
ave it ted him. The order of the 
judge, when granted, usually orders or 
grauts liberty to the appien to have 
what he seeks. 2 Arch. Pract. 1598. 


SUMMONS, WRIT OF. The writ or 
process used for the commencement of all 
personal actions in the Courts of Law. It 
is a judicial writ (i. e., a writ issuing out of 
the Court in which the defendant is to be 
gued, and witnessed in the name of its 
chief judge), and is directed to the defen- 
dant, whom it commands to appear in 
Court at the suit of the plaintiff. By the 
O. L. P. Acts, 1852 and 1851, six general 
forms of this writ were provided, viz., 

I. Where defendant is within the juis- 
diction, and the writ bears no 
special indorsement; 

II. Where defendant is within the juris- 
diction, and the writ bears a“ 
special indorsement ; 

III. Where defendant, being a British 

subject, is out of the jurisdiction ; 

IV. Where defendant, not being a British 

subject, is out of the jurisdiction ; 

V. Where the plaintiff seeks a manda- 
mus (C. L. P. Act, 1854, s. 68); 
and 

VI. Where the pa seeks an injunc- 

tion. C. L. P. Act, 1854, es. 79-82, 
And under the Summary Procedure on 
Bills of Exchange Act, 1855, where that 
process is set in motion, it is by means of 
a writ of summons specially provided for 
the purpose. See 18 & 19 Vict c. 67. 

Under the Judicature Act, 1873, a writ 
of summons is prescribed for the commence- 
ment of all proceedings in the Court of 
Chancery. 
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SUMPTYTUARY LAWS. Laws msie for : 


Pestra.cin «ice of eXrenuicare in ebe 
ar Af furei. Kc. Corel. 


SUNDAY. C--tracts ma ie on Sundar 
by cers cs in their acai tra are ind. id 
u- ir the sz. Se Car. 2. e. biorame v. 
N . . 3 B. 4 C. r The xatute ap- 
fic wW “treleeme-n art EN N. workmen, 
baw ur r. ace -ter peren» whatwever ”; 
bit ig d es n. testeri Ww per pie not failing 
Within these ca:; rin. e. J to a stage 
Geach er (Iii: v. Breach. T B. & 
C. : snd works of necessity are etpreasly 
exexpted. 


SUPERIOR COURTS. The Courts of 
the hish- t arei m at extensive jurisdiction, 
viz., toe Court of Chancery and the three 
Courts «ef Common Law, ie, the Queen's 
Bench, the Common Pleas, and the Ex- 
chequer, which sit in Westminster Hall, 
are comnr niy 30 termed, 4 Steph. Pl. 368, 
See, Stu ed. Ne alw Pencock v. Bell. 1 
Saund. 73; 12 Ad. & E. 256; 4 Ad. & E. 
433, 446. 

See title COURTS or Icsricx. 


SUPERSEDE. To stay, stop. interfere 
with, or annul. Thus the proceedings of 
outlawry may be superseded at any time 
before the return of the exigent by the 
entry of the defendant’s appearance with 
the clerk of the outlawries. So the Lord 
Chancellor or Court of Appeal in Chancery 
would supersede or annul a fiat in bank- 
ruptey. if it had been improperly issued, as 
wherethe bankrupt was discovered not to be 
a trader within the bankruptcy laws (10 
Bing. 544; 1 Mont. & Ayr. Bankruptcy, 
514-557; 5 & 6 Vict. c. 122, s. 4). 

See also next title. 


SUPERSEDEAS. A writ which lies in 
various cases to supersede or to stay the 
doing of that which ought not to be done 
(on account of the particular circumstances 
of the case), but which ordinarily may be 
done. Thus, for example, a man may 
commonly obtain surety of peace against 
another of whom he swears he is in bodily 
fear, and the justice of whom the same is 
required cannot commonly deny the party 
such surety; but if the party has been 
before bound to the peace, then a writ of 
supersedeas lies to stay the justice from 
doing that which otherwise he ought not 
to deny. F. N. B. 236. 

See also title SUPERSEDE. 


SUPERSTITIOUS USES. What these 
are depends partly on the Common Law, 
which renders it incumbent on the Crown to 
prevent the propagation of a false religion, 
and partly upon rticular statutes, being 
principal y the following :— 

(1.) 23 Hen, 8, o. 10, assurances of lands 


A NEW LAW DICTIONARY. 


SUPERSTITIOUS USES—contiszucd 
to uses to have obits perpetual. v s 
continual service of a priest ix 
ever; 

(2) 1 Edw. 6, e. 14, lands given to t- 
finding or maintenance of azt 
anniversary or obit, or other l:i- 
thing. intent, or purpose; and. 

(8) 1 Geo. I. e. 50, a statute appomt:: 
a commission to inquire into ami 
confiscate to the king lands h-id 
on superstitious uses. 

Inasmuch as the doctrines of Protestant 
Diseentera,of Roman Catholics, and of Jes: 
were all deemed contrary to the natimai 
worship more or leas, all trusts in aid a 
such teachings were deemed superstition ; 
but Dissenters were relieved of this inter- 
tation by the Toleration Act, 16%. 
Catholics by the stat. 2 & 3 Will 4, 
c. 115, and Jews by the stat. 9 & 10 Vit 
59. 

See also title CHARTTABLE Uses. 
SUPPLEMENTAL BILL. In a suit in 
Chancery it frequently eppen that nev 
matter has arisen or is discovered sine 
the filing of the original bill in the suit, or 
that some of the parties have acquired a 
new interest, or that fresh parties have 
uired an interest in the matter in ques- 
tion; all which matters must be brought 
to the knowledge of the Court upon the 
proceedings. Now it occasionally happens 
that some of these objects may te accom- 
plished by amending the bill; but after 
the parties are at issue, and witnesses have 
been examined in the suit, the bill cannot 
usually be amended, and therefore the 
defect is in such case supplied by means 
of what is termed a supplemental bill 
(Gray’s Ch. Pr. 86). However, under tie 
modern practice, the Court will sometimes, 
on an ex parte application by motion or 
petition, make an order to revive and carry 
on the proceedings in the original suit 
without the necessity of filing any supple- 
mental bill. 


SUPPLETORY OATH. In the modern 
practice of the Civil Law they do not allow 
a less number than two witnesses to be 
plena probatio (full proof); they call the 
testimony of one semt-plena io only, 
on which no sentence can be founded. In 
order to supply the other half of proof, they 
admit the party himself (plaintiff or de- 
fendant) to be examined in his own behalf, 
and the oath administered to him for that 
purpose is called the suppletory oath, be- 
cause it pal Yea the n quantum of 
proof on which to found the sentence, 


SUPPLICAVIT. A mandatory writ issu- 
ing out of the Court of King’s Bench or 
Chancery to compel a justice to give security 
of peace to a party who is in bodily danger. 
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SUPPLIES. The “supplies,” in par- 
liamentary proceedings signify the sums 
of money which are annually voted by the 
House of Commons for the maintenance of 
the Crown and the various public services. 

See titles Commirrex oF Scr, and 
COMMITTEE OF WAYS AND MEANS. 


SURCHARGE. This word signifies over- 
charge, or over and above the regular 
amount. Thus, surcharge of the forest or 
of common signifies the putting in the 
forest or on the common more beasts than 
one has a right to put; and if, after ad- 
measurement of common, upon a writ of 
admeasurement of pasture, the same de- 
fendant surcharges the common again, the 
plaintiff may have a writ of second sur- 
charge (de secundã superatione pastura), by 
which the sheriff is directed to inquire by 
a jury whether the defendant has in fact 
again surcharged the common contrary to 
the tenor of the last admeasurement, and 
if he has, he shall then forfeit to the king 
the supernumerary cattle put in, and shal 
also pay damages to the plaintiff. 


SURCHARGE AND FALSIFY. This 
phrase, as used in the Courts of Chancery, 
denotes the liberty which these Courts will 
occasionally grant to a plaintiff who dis- 
putes an account, which the defendant 
alleges is settled, to scrutinize icular 
items therein without opening the entire 
account. The shewing an item for which 
credit ought to have (but has not) been 
given is to surcharge the account; the 
proving an item to have been inserted 
wrongly is to falsify the account. 


SUR CUI IN VITA. A writ that lay for 
the heir of a woman whose husband had 
aliened her land in fee, and she omitted to 
bring the writ of cui in vita for the re- 
covery thereof; in which case her heir 
might have this writ against the tenant 
after her decease. Cowell. 


SURETY OF THE PEACE. Surety of 
the peace is a species of preventive justice, 
and consists in obliging those persons 
whom there isa probable ground to suspect 
of future e e to stipulate with, 
and to give full assurance to, the public 
that such offence as is apprehended shall 
not take place, by finding pledges or secu- 
rities for keeping the peace, or for their 
good behaviour. This security consists in 
being bound with one or more securities in 
a recognizance or obligation to the king 
Satara on record, and taken in some 
Court, or by some judicial officer; whereby 
the pores acknowledge themselves to be 
indebted to the Crown in the sum required 
(for instance £100), with condition to be 
void and of none effect if the party shall 
appear in Court on such a day, and in the 
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meantime shall keep the peace, either 

nerally towards the king and all his 
iege people, or particularly also with 
regard to the person who seeks such 
security. Or if the security be for the good 
behaviour of the party, then on condition 
that he shall demean and behave himself 
well (or be of good behaviour), either gene- 
rally or specially, for the time therein 
limited 


SURETYSHIP. This word denotes the 
relation in which one person who is not 
primarily indebted stands towards two 
other persona, viz., the primary creditor 
whom he further assures in his debt, and 
the primary debtor whom he assists in 
obtaining credit. The relation is con- 
tractual in these respects, viz., the surety 
agrees with the creditor to pay him, failing 
the debtor; and the debtor agrees to repay 
the surety the amount which he may have 
paid on his account to the creditor. 

The utmost good fuith is required from 
all parties to this contract. any concealment 
or misrepresentation of material facts on 
the part of the creditor releasing the 
surety (Pideock v. Bishop, 3 B. & C. 605; 
and quere Hamilton v. Watson, 12 Cl. & 
F. 109). Whence the surety will be dis- 
charged if the creditor varies the contract 
with his debtor without the surety’s privity, 
or if without the surety’s consent he give 
time to the debtor, or release the debtor, 
but not if he merely covenant not to sue 
the debtor. 

It seems that the surety cannot compel 
the creditor (as in Roman Law, beneficium 
excussionis vel ordinis) to obtain payment 
of his debt from the debtor; but he can 
compel the debtor to pay the debt when 
due (Paduwitok v. Stanley, 9 Hare, 627). And 
in case the surety has been called upon to 
pay, and has paid, the debt, then he is 
entitled to be re-imbursed the amount by 
the debtor, a right which is commonly 
called his right to recoupment. He has 
also under such circumstances a right to 
have all securities held by the creditor de- 
livered up to him, whether or not the same 
securities, or any of them, are satisfied by his 
own payment of the debt (Hodgson v. Shaw, 
3 My. & K. 190, and M. L. A. Act, 1856); 
and whether or not he knew at the time of 
becoming surety that the creditor held such 
securities; a right which was called in 
Latin the beneficium cedendarum actionum. 

Where there are two or more sureties 
for one and the same debt, they have in 
English Law no right (as they had in 
Roman Law under the Epistula Hadriani) 
to require the creditor to split his demand 
equally between or amongst all the solvent 
co-sureties (beneficium divisionis), but in 
lieu thereof they have what is culled the 
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right of contribution as against each other, 
where one or more have paid the eutire 
debt. At Law this right of contribution is 
regulated by the original number of co- 
sureties (Batard v. Hawes, 2 El. & Bl. 287), 
but in Equity by the number of those who 
are sulvent at the time of payment (Peter 
v. Rich, 1 Ch. Rep. 19); and for this pur- 
pose it does not matter whether all the co- 
sureties are by one instrument or by several 
instruments (Ping v. Earl of Winchelsea, 
1 W. & T. L. C. 89), provided they are 
equally upon a line as sureties for one 
common debt, and not one for one part only 
and the others for the other part of the debt 
(Coope v. Twynam, 1 T. & R. 426), or some as 
being only collaterally liable in subsidium 
of the others. Swain v. Wall, 1 Ch. Rep. 
149. 


SURMISE. This word commonly de- 
notes to suspect, conjecture, or suggest. In 
former times, where a defendant in an 
action pleaded a local custom—as, e.g., a 
custom of the City of London—it was neces- 
sary for him “ to surmise,” that is, to sug- 
gest, that such custom should be certified 
to the Court by the mouth of the Recorder, 
and without such a “surmise” the issue 
was to be tried by the country, as other 
issues of fact are. 1 Burr. 251; Vin. Abr. 
246 (G.). 


SURREBUTTER : See title REBUTTER, 
SURREJOINDER: See title REJOINDER. 


' SURRENDER., A surrender is of a na- 
ture directly the reverse of a release ; for as 
the latter operates by the greater estate 
descending upon the less, so a surrender 
operates by the falling of a less estate into 
a greater. It is defined by Lord Coke to 
be the yielding up of an estate for life or 
years to him who has an immediate estate 
in reversion or remainder, wherein the 
estate for life or years may drown b 
mutual agreement between them. The per- 
son who so surrenders is termed the sur- 
renderor, and tho person to whom he sur- 
renders is termed the surrenderee. 
See title CoNVEYANOES. 


SURRENDER OF COPYHOLDS. The 
mode of conveying or transferring copylold 
property from one person to another is by 
means of a surrender, which consists in the 
yielding up of the estate by the tenant into 
the hands of the lord for such purposes as 
are expressed in the surrender. The pro- 
cess in most manors is for the tenant to 
come to the steward either in Court or out 
of Court, or else to two customary tenants 
of the same manor, provided there be a 
custom to warrant it, and there by deliver- 
ing up a rod, a glove, or other symbol, as 
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SURRENDER OF COPYHOLDS— contd. 
the custom directs, to resign into the 
hands of the lord, by the hands and accept- 
ance of his steward, or of the said two 
tenants, all his interest and title to the 
estate; in trust, to be again granted out 
by the lord to such persons and for such 
uses as are named in the surrender, and as 
the custom of the manor will warrant 
Formerly, such a surrender was wanted in 
order to devise copyholds ; but it was ren- 
dered unn by Preston’s Act, 1815 
(55 Geo. 3, c. 192). A surrender in the 
case of legal estates tail in copyholds is at 
the present day the only mode of barring 
same (3 & 4 Will. 4, c. 74); but in the case 
of equitable estates tail in copyholds, either 
a surrender or a disentailing deed may be 
7 for that purpose. 3 & 4 Will. 4, e. 


SURROGATE. One who is appointed 
or substituted in the place of another, most 
commonly in ‘the place of a bishop, or a 
bishop’s chancellor. He usually presided 


in the bishop’s diocesan court, and as the 
representative of the ordi granted 
letters of administration where the spiritual 


court was not presided over by a judge. 
Upon the death of the judges of the Eccle- 
siastical Courts in the sees of Canterbury 
and London, the surrogates of such Courts 
were by Act of Parliament directed to per- 
form their duties until the appointment of 
their successors. 3 Burn's Ecc. Law, 667, 
229; stat. 10 Geo. 4, c. 53, s. 13. 


SURVIVORSHIP, One of the incidents 
of joint estates is what is termed the do- 
trine of survivorship, by which, when two 
or more persons are seised of a joint 
estate of inheritance for their own lives, 
or pur autre vie, or are jointly possessed of 
a chattel interest, the entire e upon 
the decease of any of them remains to the 
survivors, and at length to the last sur- 
vivor: and he shall be entitled to the whole 
estate, whatever it be, whether an inheri- 
tunce or a commcn freehold only, or even a 
lesa estate. This incident does not attach 
to estates held by tenancy in common: but 
in the case of these latter tenancies it is 
not unusual to insert a clause of survivor- 
ship or accrual as it is culled. There is this 
difference between the accrual in joint 
tenancies which is implied by law, and the 
accrual in common tenancies which is ex- 
pressed in the words of the deed, that 
whereas the former takes place repeatedly, 
as often as the event arises, the latter is 
confined to the original shares only of the 
tenants, and does not extend also to the 
shares accrued by the accrual, it being a 
maxim of law as to the express clause that 
(in the absence of express words) there is 
“no survivorship upon survivorship” (Pain 
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SURVIVORSHIP—continued. 


v. Benson, 3 Atk. 80). Usually, also, there 
is no survivorship implied at law as between 
riners; moreover, the Court of Chancery 
will defeat survivorship upon very slight 
distinctions. 
See title Jonrr Tenancy. 


SUSPENSE, SUSPENSION. A tempo- 
rary stop or msion of a man’s rights; 
as when a seigniory rent, &c., on account of 
the unity of possession thereof, and of the 
land out of which it issues, are not in esse 
for a time, but may be revived at seme 
future time; and thus suspension differs 
from extinguishment, which would extin- 
guish or annihilate the rent for ever. The 
word suspension isalso applied to the de- 
priving of an ecclesiastic of the profits and 
privileges of his benefice. See also a like 
use of the word in the case of Easements, 
supra. 


T. 


TACKING. This word denotes annex- 
ing, and as applied to mortgages it signifies 
the annexation of a subsequent to some 
prior charge. This is its chief application 
in law; but under the Vendor and Pur- 
chaser Act, 1874 (37 & 38 Viot. o. Li 8. 7, 
the doctrine of tacking has been abolished 
as from the 7th August, 1874. The law 
prior to that date was expressed in the 
following rules, which are principally 
taken from the celebrated case of Brace v. 
Marlborough (Duchess), 2 P. Wms. 491 :— 

a) A 15 N buying in a first 
mortgage, being a legal mortgage, miglit 
annex his third mo 0 to the rt. 80 ae to 
squeeze out, i. e., get paid before, the second 
or mesne mortgage ; 

(2.) One who is a legal mortgagee to 
begin with, and who afterwards advances 
a further sum upon a judgment, might in 
like manner annex his judgment to his 
mortgage; but one who was a judgment 
creditor to begin with could net annex his 
judgment to a first legal mortgage which 
he might afterwards obtain a transfer of ; 

(3.) Tacking is excluded when all the 
mortgages are equitable; also, where the 
third mortgage or the subsoquent judgment 
is made or obtained witb notice of the second 
or mesne mortgage. (See title Noricx.) 

The doctrine of Consolidation may be 
taken to have fallen with the abolition of 
tacking, for it was a abuse of the 
doctrine of tacking. It was this,—A mort- 
gagor or the purchaser from him could not 
redeem one or any of two or more estates in 
mortgage (whether, originally or by succes- 
sive transfers) to the same individual with- 
out redeeming them all, for the morteng: 0 
might heap up, i. e., consolidate, all his 
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TACKING — continued. 


mortgages upon one estate. Selby v. Pom- 
fret, 1 J. & H. 836; Beevor v. Luek, L. R. 


4 Eq. 537. 


TAIL (from the Fr. tailler, to cut or to 
carve). This word, used in conjunction with 
the word “estate” or the word “ fee,” sig- 
wifies an estate of inheritance, descendible 
to some particular heirs only of the person 
to whom it is pene; in contradistinction 
to an estate in fee simple, which is an estate 
descendible to the heirs general (without 
distinction) of the person to whom it is 
granted. An estate tail is of two kinds, 
general and special. When lands are given 
to a màn and the heirs of his body witl. out 
any further restriction, this is called an 
estate tail general: because bow often 
soever such donee in tail be married, his 
issue by every such marriage is capable of 
inheriting the estate tail. But if the gift 
is restrained or limited to certain heirs of 
the donee’s body, exclusively of others, as 
in the case of lands being given to a man 
and the heirs of his body on Mary his pre- 
sent wife to be begotten, this is an estate 
tail special, because the issue of the donee 
by any other wife is excluded. 

Estates tail are also distinguished into 
estates tail male and estates tail female. 
When lands are given to a person and the 
heirs male of his or her body, this is called 
an estate tail male, and to which the female 
heirs are not capable of inheriting. On 
the other hand, when lands are given to a 

rson and the heirs female of his or her 

y, this is called an estate tail female, 
and to which the mule heirs are not cap- 
able of inheriting. The person who holds 
an estate tail is termed a tenant in tail. 
And when a person grants land toa man 
aud his particular heirs in the manner above 
de- eribed (i. e., when he creates an estate 
tail), such person is suid to entail his lands. 
1 Cruise, 78,79; Les Termes de la Ley. 

Estates tail exist chiefly in lands of free- 
hold tenure, the statute De Donts Condition- 
alibus (13 Edw. 1, c. 1) upon which they 
depend speaking only of “tenements of 
inheritance.” However, certain manors 
having, in imitation of the Courts at West- 
minster, introduced into their Courts the 
analogy of the statute, while other manors 
have persistently excluded it, it follows that 
in manors of the former class an estate tail 
in copyhold lands may and does exist, and 
arises in virtue of the same words as the 
like estate in freehold lands; whereas in 
manors of the latter class an estate tail does 
not exist, but a donum conditionale only, i.e., 
a fee simple conditional at Common Law, as 
was the case with all like gifts of freel.old 
lands before the Statute De Donis. 

Personal estate cannot be entailed ; and 
words of limitation which . an 
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TAIL—continued. 


estate tail in freehold lands give a fee 
simple absolute in leasehold lands ( Leven- 
thorpe v. Ashbie, Tud. Conv. 763), or 
quære (if executory) a fee simple condi- 
tional. Harl of Stafford v. Buckley, 2 Ves., 
Ben. 170. 

See also title Esrarx. 


TAKING, FELONIOUS: See title LAr- 
CENY. 


TALES. When by means of challenges, 
or any other cause, a sufficient number of 
unexceptional jurors does not appear at the 
trial, either party may pray a tales as it is 
termed; that is, a supply of such men as 
are summoncd on the first panel in order 
to make up the deficiency. For this pur- 
pose a writ of decem tales, octo tales, and 
the like, used to be issued to the sheriff at 
Common Law, and must be still so done at 
a trial at bar, if the jurors make default. 
But at the assizes or nisi prius, by virtue 
of the stat. 35 Hen. 8, c. 6, and other sub- 
sequent statutes, the judge is empowered at 
the prayer of either party to award a tales 
de circumstantibus, i.e., of the bystanders or 
of persons present in the Court, to be joined 
to the other 9 8 8 to try the cause, who, 
however, are liable to the same challenges 
as the principal jurors. This is usually 
done toties quoties till the legal number of 
twelve is completed. 1 Inst. 155. 


TALITER PROCESSUM EST. When 
pleading the judgment of an inferior Court 
the proceedings preliminary to such judg- 
ment, and on which the same was founded, 
must, to some extent, appear in the plead- 
ing; but the rule is that thoy may be 
alleged with a taliter processum est, i. e., 
with a general assertion that “such pro- 
ceedings were had,” instead of a detailed ac- 
count of the proceedings themselves ; thus, 
“that A. B. at a certain Court, &., held 
ut, &c., levied his plaint against C. D. in a 
certain plea of, & c., for a cause of action 
arising within the jurisdiction, and there- 
upon such proceedings were had that after- 
wards, &c., it was considered by the suid 
Court that A. B. should recover against tlie 
said C. D.“ (1 Wms. Saund. 112, 113; 
Steph. Pl. 369, 5th ed.) A like concise 
mode of stating former proceedings in a 
suit is adopted at the present day in Chan- 
cery proceedings upon Petitions and in 
Bills of Revivor and Supplement, See 
Pemberton on that subject. 


TALLAGE. This word is said to be 
used metaphorically for a share of a man's 
substance, paid by way of tribute, toll, or 
tax; being derived from the French tarler, 
which significs a picce cut out of the 
whole. Cowel. 

See title TAXATION. 
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TAXATION. In early Anglo-Norman 
times, taxation was twofold :— 

(1.) Taxes upon land, and being either 

(a.) On military tenants; or 
(b.) On socage tenants, thereof; and 
(2.) Taxes upon persons other than 
landowners, being the taxes com- 
monly called tallages. 

The taxes of the first class were nothing 
more than the inridents of tenure, viz., 
aids, reliefs, wardships, marriages, es- 
cheats, and the like, the amounts of which 
were regulated by Magna Charta, 1215. 
The taxes of the second class were granted 
by the Commons in Parliament; and it is 
regarding these latter taxes that most of the 
statutes protecting the subjects’ property 
against illegal taxation have been made, 
chief amongst which is the Statutum de 
T. io non Concedendo (25 Edw. 1). 
But the king also derived a large revenue 
from his hereditary domains. 

In later times fresh sources of revenue 
were opoo up, namely :— 

1.) The custuma antiqua sive magna, 

€ being customs erated for the 

first time in 25 Edw. 1, and fall- 

ing upon wool, woolfels, and 
leather, exported aud imported ; 

(2.) The custuma nova sive being 

customs granted for the firat time 
in 31 w. 1, and falling upon 
merchant strangers exclusively. 
and being in addition to their as- 
sessment under the custuma an- 


ti sive ; 

(3.) Butlerage, beings charge of 2s. on 
every tun of wine imported by 
merchant strangers; and 

(J.) Prisage, being a charge of 20s. for 
one ton before and another behind 
the mast, and falling upon Eng- 
lish merchants having 20 tons of 
wine or more on : 

Two other modes of raising a revenue 
were given to the sovereign by special 
Acts of Parliament, passed usually at the 
cemmencement of each reign, viz. :— 

(1.) Tonnage and Poundage, the former 

on wine and the latter on dry 


goods; and 

(2.) Aids, being chiefly tenths and fif- 

teenths of moveable goods. 

The king also, in virtue of his preroga- 
tive, or of an assumed prerogative, exercised 
other modes of raising a revenue, viz. :— 

(I.) Purveyance: 

(2.) Benevolences; 

(3.) Forced loans; and 

(4.) Fines, forfeitures, and penalties. 

In 12 Car. 2, when the feudal tenures 
were commuted into socage tenures, the 
revenue from the feudal dues waa taken 
away, and in lieu thereof the excise duties 
were given to the king; but afterwards, 
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TAXATION —continued. 


in 1692, an equivalent for the feudal dues 
was re-im on land in the shape of 
the land-taz, which in 38 Geo. 3, was 
fixed at 4s. in the pound, and made per- 


potual. 


TAXING COSTS. There are certain 
officers in the Courts of Common Law who 
arc appointed to examine the items in 
attorneys’ bills, and to make such deduc- 
tions as they think proper to be made; this 
process of examining the bills, and makin 
the proper deductions, is technically termed 
taxing costs. The officers who perform 
this duty are the masters of the respective 
Courts: and when a master has so exam- 
ined a bill (or taxed thé costs, as it is 
termed), and has deducted the items which 
he has thought proper to disallow from the 
gross amount, he marks down the remain- 
ing sum which is to be allowed, and this 
remaining suin is thence called the mas- 
ter’s allocatur. In the Courts of Chancery 
there are similar officers called Taxing 
Masters, whose duties are the same in 
respect of Chancery proceedings, and the 
result of their taxation is embodied in their 
certificate. 

The taxation of costs may be made on 
either of two scales, that is to say, either 
(1.) As between solicitor and client, which 
is the more liberal; or (2.) As between 
party and party, which is the less liberal 
scale. 


At any time before the taxing master's 
certificate is signed, any party dissatisfied 
therewith may apply to the master for a 
warrant to review the taxation; and may 
also apply by summons at Chambers for 
an order to review tho taxation, such ro- 
view extending only to matters objected 
to before the master. 


TELEGRAPHS. Under tlie stat. 31 & 
32 Viet. c. 110, and the Amendment Act, 
32 & 33 Vict. c. 73, the Government, in its 
Post master-General, was authorjzed to 
acquire, work, and maintain electric tele- 
graphs, for the use of the public, having 
previously only bad the use thereof in 
common with the public. The telegraph 
company (and now, semble, the Govern- 
ment) is not answerable for the conse- 
quences of a mistake in transmitting the 
message on the wires (McAndrew v. Elec- 
tric Telegraph Company, 17 C. B. 3). 
Telegraph messages are not privileged 
from produetion for p of evidence 
in Courts of Justice. In re Waddell, 8 Jur. 
(N. S.) 181. 


Four officers in the Ex- 
chequer so called, whose duty it was to 
receive all inoneys due to the king, and to 


give the clerk of the pells a bill to charge 
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TELLERS—continued. 
him therewith. They also paid all per- 
sons any money payable by the king, by 
warrant from the auditor of the receipt, 
and made weekly and yearly books of 
their receipts and payments, which they 


delivered to the Lord Treasurer. Cowel. 
See also next title. 
TELLERS IN PARLIAMENT. In the 


language of Parliament, the “ tellers” are 
the members of the House selected to 
count the members when a division takes 
place. In the House of Lords a division 
is effected by the “ non-contents ” remain- 
ing within the bar, and the “contents” 
going below it; a teller being appointed 
for each party. In the Commons the 
“ ayes go into the lobby at one end of 
the House, and the “ noes” into a lobby 
at the other end, the House itself being 
perfectly empty. The Speaker then ap- 
points two tellers for each party, and of 
each two there is one for the ayes and one 
for the noes put together, in order that 
they may act as a check upon each other. 
On the return of the members into the 
House their names are ascertained by the 
clerks, who, having in their hands alpha- 
betical lists printed on large pieces of card- 
board, put a mark against the name of 
each as he passes. In this manner, a 
division of a full House will be effected in 
little more than a quarter of an hour. 
May's Treatise on Parliament. 


TEMPORALITIES OF BISHOPS: See 
title SPIRITUALITIES OF A Bisnor. 


TENANT (tenens, from tenere, to hold). 
This word conveys a much more compre- 
hensive idea in the language of. the law 
than it does in its popular sense. In 
popular language, it is used more parti- 
cularly as opposed to the word landlord ;” 
and always seems to imply that the land 
or property is not the tenant's own, but 
belongs to some other person, of whom he 
immediately holds it. But in the lan- 
guage of the law, overy possessor of 
landed property is called a tenant, with 
reference to such property; and this, 
whether such landed property is absolutely 
his own, or whether he merely holds it 
under a lease for a certain number of 
years. The reason of it is, that almost 
all the real property of this kingdom is, 
by the policy of our laws, supposed to be 
granted by, dependent upon, and holden 
of, some superior lord, in consideration of 
some service to be rendered to the lord by 
the tenant or possessor of this property. 
Tenants are distinguished, according to 
the nature of the estate which they hold, 
by appropriate and corresponding terms. 
Thus, a person who holds an T in 
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TENANT BY THE CURTESY : See tile 


Cumresy or Esciasp: als title ESTATE. 


TENANT TO THE PRECIPE: See title , 


RNA ur. 


TENANT AT SUYYERANCE : See title 
Sc yFPERASCE. 


TENANT IN TAIL: See title Tai. 


TENANT IN TAIL ATTER POSSIBILITY 
OF ISSUE EXTINCT. The meaning of 
this title may be thus explained. Sup- 

ming lands to be given to a man and the 
wirs of his body on Mary his present wife 
to be begotten ; such a man, with reference 
to the lands which he holds in such a re- 
stricted form is called a tenant in tail. 
Now, if his wife Mary should happen to 
die without leaving issue, or having left 
insue, such issue should die also, he would 
then be called a tenant in tail after possi- 
bility of issuo extinct; that is, the possi- 
bility of his having issue which could 
Inhorit the lands, would, on account of the 
douth of his wife, be extinct, or extin- 
faod or, in other words, such a pomi 
lity could no longer exist, because Mary 
his wife, who was the only source from 
which ho could dorive issue capable of 
inhoriting according to the terms of the 
gift, was dond, and therefore he would 
now be a tonant in tail uftor the possibility 
of hia having issuo (that ia, by his wife 
Mary) had bocomo extinct. Such a tenant 
cannot bar the ostato tail; but in consider- 
ation of the omfinenoy of hls estate, which 
lu yronter thun that of un ostate for life, 
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TENDER. In arder to a valid eder 
tie mney tendered must be actually pro- 
daced, unless the ereditor di with 


also next title. 

TENDER, PLEA OF. Signifies a ples 
by which the defendant alleges that he 
has been always ready to pay the debt 
demanded, and before the commencement of 
the action tendered it to the plaintiff, and 
now brings it into Court ready to be 
paid to him, &c. (Steph. Pl. 247; Bull. 
& L. Prec. in Pl. 693.) The plea of 
tender must be accompanied by an actual 
payment of the amount into Court, such 
payment being in fact stated in the ples. 
The plea amounts to an admission of the 
cause of action. 

TENDERING ISSUE. Tf in the plead- 
ings in an action the defendant traverses 
or denies some rey ee of fact put for- 
ward by the plaintiff in his declaration or 
other pleading, it is evident that a ques- 
tion is at once raised between the parties 
as to the existence or non-existence, truth 
or falsehood, of the fact to which the tra- 
verse or denying is directed. A question 
being thus raised, or, in other words, the 
parties rahe arrived at a specific point, 
or matter affirmed on the one side and 
denied on the other, the defendant (as the 
party traversing) is obliged to offer ta refer 
this question to the proper mode of trial, 
which he does by annexing to the traverse 
an appropriate formu'‘a indicative of such 
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TENDERING ISSUE—continued. 
offer, and in so doing he is said to tender 
issue.” Where the qnestion for trial is 
one of fact, the formula is simply as fol- 
lows: and of this the defendant puts 
himself upon the country,” &., meaning 
that, with regard to the question in issue, 
he throws himself upon a jury of his 
country. It must be observed, however, 
that other issues besides those of fact are 
n tendered. Steph. Pl. 59, 60, 

t 


See also title Iss ux. 


TENEMENT. This word has a very 
comprehensive signification in law, in- 
cluding within ita compass every species 
of real property which may be held, or in 
respect of which a person may bea tenant. 
The word is used in the following manner 
by Blackstone. Almost all the real pro- 
perty of this kingdom is by the policy of 
our laws supposed to be granted by, de- 
pendent upon, and holden of, some superior 
lord, by and in consideration of certain 
services to be rendered to the lord by the 
tenant or r of his property. The 
thing holden is, therefore, styled a tene- 
ment, the pee thereof a tenant, and the 
manner of his possession a tenure.” As 
thus used, the word tenement extendeth 
to land and messuages of all three varieties, 
whether freehold, copyhold, or leasehold. 
It is the most general word for all real 
property subjects. Sometimes, and not 
uncommonly in popular usage, it denotes 
simply a house, e.g., in the phrase all 
that messuage or tenement.” 

See also title TENURE. 


TENENDUM. That formal part of a 
deed which is characterised by the words 
“to hold.” It was formerly used to ex- 
press the tenure by which the estate 

nted was to be held: but since all 
reehold tenures have been converted into 
socage, the tenendum is of no further use, 
and is therefore joined in the habendum. 
4 Cruise, 26. 


TENTERDEN’S ACT RD). The 9 
Geo. 4, o. 14, is so called, which is de- 
clared to be “An Act for rendering a 
written memorandum necessary to the 
validity of certain promises and engage- 
ments.“ 

These are four in number, that is to 


Say 
(I.) A promise to bar the Statute of 
Limitations (s. 1); 
(2.) A oe by an adult to 
ebt contracted by him 
infancy (s. 5); “ 


y a 
uring 


By Infants’ Relief Act, 1874 (37 & 38 Vict. c. 62), 
this section of Lord Tenterden’s Act seems to be in 
effect repeal d. 
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(3.) Representations of ability in trade, 
upon the strength of which credit 
is intended to be given (s. 6) ; and 

(4.) Contracts for the sale of goods 
amounting in price to £10 or 
upwards, notwithstanding such 


goods have yet to be made or 
ished (s, 7). 


TENTHS. Tenths and fifteenths were 
temporary aids issuing out of personal pro- 
perty, and granted to the King by Parlia- 
ment. They were formerly the real or 
actual tenth or fifteenth part of all the 
moveables belonging to the subject ; where 
such movenble or personal estates were a 
very different and much less considerable 
thing than they are at present (see further, 
title Taxation). Ecclesiastical tenths 
were of a somewhat different nature, being 
the tenth part of the annual profit of each 
living, which, with the first fruits (or the 
first year’s profit of the living), was claimed 
by the Holy See from the clergy of the 
English Church, under the supposed autho- 
rity of a precept of the Levitical law. At 
the time of the Reformation the clergy 
continued to pay the same tax, but then 
paid it to the king, who had become head 
of the church; but upon the accession of 
Queen Anne, that queen abandoned this 
17 of 5 an 5 it to rari 
or the purpose of augmenting poor livings. 

See titles Finer FRUITS ; re 
ANNE'S BOUNTY. 


TENURE. Tenure signifies the system 
of holding lands or tenements in subordi- 
nation to some superior, and which in the 
feudal ages was the leading characteristio 
of real property. The king, who was at 
once the source of property and the foun- 
tain of justice and honour, had bestowed 
large territories on the great barons who 
immediately surròunded the throne, and 
these again had distributed bis bounty 
through the channels of their numerous 
dependants. In legal contemplation, at 
least, all the landowners of the kingdom 
thus derived their estates. On this hypo- 
thesis, so consonant to the genius and 
history of feuds, the yen of tenure was 
built; a system which linked every feu- 
datory, by a chain more or less extended, 
to the Orown, and rendered his fief 
eventually liable to resumption by the 
sovereign power from which it bud, or 
was assumed to have, originally emanated. 
The nature of the tenure, or, in other 


words, the manner in which lands were 


held, was characterised by appropriate 
terms; thus, lands held by the honourable 
tenure of military service, that is, in con- 
sideration of attending or assisting the 
lord in the wars, &c., wero distinguish« 
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TENURE—continued. 


by the corresponding term of tenure by 
knight service, &c. Out of this system 
arose the relation of lord and vassal, cor- 
responding to a certain extent with the 
landlord and tenant of the present age. 
To this system we may also refer the 
origin of the present legal assumption, 
that every possessor of real property is a 
tenant in respect of that property; that 
he is still considered as holding it of 
somo supcrior lord, and therefore is a 
tenant in reference to such lord. To this 
system may also be referred the origin of 
the present freehold and copyhold tenures, 
into the one or the other of which nearl 
all the various tenures which exi 
during the period of feudal rigour have 
merged. Such is a general idea of the 
nature of tenure; the different kinds of 
tenure will bo found undor their respective 
titles; and see also titles, Estates, FEUDAL 
TxnvuneEs, and next following title. 


TENURE OF LAND, HISTORY OF. It 
is a disputed question whether tenure 
existed in Anglo-Saxon times. It is the 
opinion of Spelman, Madox, Wright, Black- 
stone, and Williams, that no tenure exist- 
ed till 1066. On the other hand, Hallam 
montions that writers of equal authority 
(whose names, however, he significantly 
does not give) have held a different theory ; 
and he himself is of opinion, that if actual 
tenure did not exist, at least something 
very closely analogous to it did exist in 
Anglo-Saxon times. 

It is true that in Anglo-Saxon times all 
lands were subject to services or burdens ; 
namely,— 

(1.) Military services in defensive war ; 

(2) The ee of roads and bridges; 


an 

(8.) The maintenance of royal fortresses ; 
these being the threo burdens comprised 
in the trinoda necessitas. But it appears 
that for the neglect to render these ser- 
vices the Anglo-Saxon owner did not for- 
foit his lands, but at the most was liable 
in damages only; whereas in Anglo- 
Norman times the holder in case he 
neglected the services that were due and 
owing from him forfeited tho lands, and 
was not liable in damages merely, these 
services being the condition of his con- 
tinuing to hold the lands. In brief, the 
Anglo-Norman services were annexed to 
the tenure of the lands, whereas the 
Anglo-Saxon services were annexed to the 
lands themselves; and therein precisely 
consists the distinction between feudal 
estates and allodial ownerships. 

It is true that the lands of England, 
being subject in Anglo-Saxon times to the 
services of tho frinoda neceasitas, were 


fitted to roceive readily and naturally the 
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TENURE OF LAND, HISTORY OF — 
— continued. 

peculiar impress of feudalism; the diff r- 
ence between annexing the services to the 
tenure and annexing them to the lands 
was very slight. That, however, is re 
reason for confounding two distinct things, 
or for saying that things which werc 
analogous merely are identical ; and the 
English lawyer knows, therefore, of uo 
tenure prior to 1066. 


TERM. The word “term” is commonly 
used in two senses; (I.) As signifyinz 
those four — of the year durinz 
which the at Westminster sit to 
hear and determine points of law, and 
transact other legal business of import- 
ance, and which are called respectively 
Hilary, Easter, Trinity, and Michaelmas 
Terms, It was proposed by the Judicature 
Act, 1873, to abolish the distinction of 
terms from sittings after term; but the 
pro abolition is rather nominal than 

, like most of the other 

changes of that Act; and the Act itælf 
has been postponed in its operation. 
(2.) As signifying the bounds, limitaticn, 
or extent of time, for which an estate 
is granted; as when a man holds an estate 
for any limited or specific number of years, 
which is called his term, and he himself is 
culled, with reference to the term he so 
holds, the termor, or tenant of the term. 
A term of years, considered as an estate 
or interest in lands, is but a particle, ar 

rtion, of some larger or greater estate or 
interest in the same lands, and hence is 
with reference to such larger estate, termed 
a particular estate. The largest estate or 
interest which a person can have is ob- 
viously the entire ownership or inheritancs, 
which may be termed the root or stock 
from which all particular estates or limited 
interests in the same lands are derived. 
A term of years is said to be either out- 
standing, i. e., in gross, or attendant upon 
the inheritance. It is outstanding or in 
gross when it is unattached or disconnected 
with the estato or inheritance, as where 
it is in the hands of some third party 
having no interest in the inheritunce; it 
is attendant when vested in some trustee 
in trust for the owner of the inheritance. 
Thus, supposing A. to be the owner of the 
inheritance, and to have occasion for a loan 
of £1000, which B. is willing to advance. 
A. may lease the land to B. for a term of 1000 
years, not reserving any rent, or reserving 
only a nominal rent, the lease containinz 
a clause that if A. repays the sum of 
£1000 with interest to B. on a given day, 
the term shall cease; the payment is nut, 
in fuct, made on the day, so that the claus: 
of cesser becomes wholly nugatory ; but on 
a subsequent day A. pays B. the principal 
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TERM—continued. 
and interest. What is now to become of 
the term? The purpose for which it was 
granted has been satisfied, but still the 
term continues to exist, and resides in B., 
who by virtue thereof is entitled in a 
Court of Law to recover the possession of 
the land for the remaining portion of the 
term. In point of conscience, it is true 
that B. ought to restore, and in a Court of 
Equity he would be compelled to restore, 
the land to A. The only mode, therefore, 
of withdrawing from B. the legal owner- 
ship in the land, which he has now, in 
an equitable point of view, no longer any 
right to enjoy, is either to induce B. to 
surrender the term to A., by which, by 
the operation of a legal doctrine termed 
“ merger ” (see that title). the term would 
be absorbed in the inheritance, and would 


cease to have any continued existence; or 


to procure him to make a transfer or assign- 
ment of his interest in the term to some 
third party as a trustee for A., to the intent 
that such third party shall hold the term 
solely for the benefit of A.’s inheritance. 
This latter course is that which for many 


reasons is frequently had recourse to in 


reference to the former, and when a term 

as been thus transferred or assigned, it is 
technically said to “attend upon the inherit- 
ance, because whosoever becomes entitled 
to the inheritance would be equitably 
entitled to such term as belonging to it, 
and the term itself is thence called an 
“ attendant term.” 

Such attendant terms were frequently 
of ‘great use in protecting the estate of 
a purchaser against prior unknown incum- 
brances: but being also liable to abuse, 
it has been provided by the Satisfied 
Terms Act (8 & 9 Vict. o. 112), that terms 
already attendant on the 31st of December, 
1845, and also terms becoming attendant 
subsequently to that date, shall absolutely 
cease; but as to the former, where they 
are attendant by express declaration only, 
they are to continue (although non-exist- 
ing) to afford the old protection. 


TERM FEE. A small fee or allow- 
ance which an attorney in a cause is 
entitled to for every term in which any 
step is taken in the cause, from the time 
of the delivery of the declaration until 
final judgment. The term for this parpoes 
is considered as including the following 
vacation, so that if any step in the cause 
is taken between one term and another 
as, for instance, between Michaelmas and 
Hilary Terms, i. e., in Michaelmas vacation, 
the attorney will be entitled to his fee for 
Michaelmas Term the same us if the step 
had been actually taken in the term itself. 
The amount of the fee varica from 138. 
to 20s. 
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TERMINUM QUI PRETERIIT, WRIT 
OF ENTRY AD. A writ which lay for 
the reversioner, when the possession was 
withheld by the lessee, or a stranger, aftor 
the determination of a lease for years. 


TERRE-TENANT. He who is literally 
in the oecupation or possession of the land, 
as distinguished from the mere owner of 
the same. The phrase also denotes some- 
times the owner of the legal estate, e. g., 
the trustee's estate; and in that sense, 
although the cestui que trust should die 
without heirs, the lands will not escheat 
to the lord for want of a tenant (per 
defectum sangutnis), for the trustee is the 
55 Burgess v. Wheate, 1 Eden, 


TEST AND CORPORATION ACTS. 
Were Acts passed for the better securing 
the Established Church against perils 
from Nonconformists of all denominations, 
infidels, Turks, Jews, heretics, Papists, 
and sectaries. By the latter Act no per- 
son could be legally elected to any office 
relating to the government of any city or 
corporation unless within the previous 
twelvemonth he had received the Sacrament 
of the Lord's Supper according to tho ritcs 
of the Church of England ; and he was also 
enjoined to take the oaths of allegiance 
and supremacy at the same time that he 
took the oath of office. The former A 
or Test Act, directed all officers, civil an 
military, to take the oaths, and make tho 
declaration against transubstantiation in 
any of the King’s Courts at Westminster, 
or at the quarter sessions, within six 
calendar months after their appointment, 
and also within the same time to receive 
the Sacrament of the Lord's Supper, ac- 
cording to the usage of the Church of 
England, in some public church imme- 
diately after Divine Service and sermon, 
and to deliver into the Court a certificate 
thereof, signed by the minister and church- 
warden, and also to prove the same by two 
credible witnesses, under a forfeiture of 
£500, and disability to hold the office. 

See also title Statutes, sub-titlo Eo- 
CLESLASTICAL. 


TESTAMENT : See title WIL. 


TESTAMENTARY CAUSES. Aro causos 
that were cognizable formerly in the Ecele- 
siastical Courts, and which are now cogni- 
zable in the Court of Probate, coucerning 
last wills and testaments. 


TESTAMENTARY GUARDIAN. A 
person appointed by a father in his last 
will and testament to be the guardian of his 
child until he or she attains the age of 
twenty-one years. The power of appoint- 
ing such a guardian was first conferred on 
tho father by stat. 12 Car. 2, o. 24. 

See title GUARDIAN. 
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TESTATOR. The person who makes a 
will or testament is so called. 
See also title INTESTATE. 


TESTATUM. This is the name given 
to those words in a deed, beginning, “ Now 
this Indenture wilnesseth. 

See title Degen. 


TESTATUM WRIT. When a writ of 
execution had been directed to a sheriff of 
a county, and that sheriff returned that 
there were no goods of the defendant in 
his bailiwick, then a second writ, reciting 
this former writ and the sherift’s answer 
to the same, might be directed to the sheriff 
of some other county wherein the defen- 
dant was supposed to have goods, com- 
manding him to make execution of the 
game; and this second writ was called a 
festatum writ, from the words in which 
the writ was conclude, viz., “ Whereupon, 
on behalf of the said plaintiff, it is ri n 
in our said Court that the said defendant 
has goods, &c., within your bailiwick.” 
But now by the C. L. P. Act, 1752, s. 121, 
it shall not be necessary to issue any writ 
directed to the sheriff of the county in 
which the venue is laid, but writs of exe- 
cution may issue at once into any county, 
and be directed to and executed by the 
sheriff of any county, whether a county 
palatine or not, without reference to the 
county in which the venue is laid, and witli- 
out any suggestion of the issuing of a 
prior writ into such county. So that the 
testatum clause in the second writ (being 
now the only writ), is omitted, and the 
testatum writ may be regarded ag being 
in that indirect manner abolished. 


TESTE. The teste of a writ is that 
clause at the bottom of a writ beginning 
with the word “witness.” When, there- 
fore, a writ is said to be tested in the name 
of such or such a judge, it means that it is 
witnessed in his name. 


TESTES, PROOF OF WILL PER. When agreement not to prosecute. 


tho validity of a will is contested, the 
executor, instead of proving it in the 
common form, i. e., upon his own oath 
simply, befure the registrar of the Court 
of Probate, proves it per testes (by wit- 
nesses) and in open Court. When a will 
is so proved, two witnesses are by the Civil 
Law indispensable; although it does not 
a to be nec that they should 
have read the will, or evon heard it read, 
provided they can depose on oath that the 
testator declared that the writing produced 
was his last will and testament, or that he 
duly executed the same in their presence. 
Two witnesses seem algo to have been at 
one time required by the English Law in 
such a case (Godol. 66; Toll. Ex. 57); 
but at the present day, the mode of proo 
is stated to bo as follows :— ° 
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TESTES, PROOF OF WILL PER—coni. 

“Where a will requiring attestatim 
is subscribed by severul witnesses, it is 
only necessary at Law to call unr of them; 
and the same rule prevails in Chanecr;. 
excepting in the case of wils, with respec: 
to which it hus for many years been th 
invariable practice to require that aLL mE 
WITNESSES who are in England and capable 
of being called shall be cxumined.” Bet 
on Evidence, 760. 


TESTES, TRIAL PER. Is a trial hal 
before a judge without the intervention of 
a jury; in which the judge is left to form 
in his own breast his sentence upon the 
credit of the witnesses examined: but thi: 
mode of trial, although common in th: 
Civil Law, is seldom resorted to in th 
practice of the Common Law. 3 Ch. Bl. 
336, and n. (4). 


TESTIMONIAL. A certificate unde 
the hands of a justice of the peace testifr- 
ing the place and time when and where a 
soldier or mariner landed, and the place «i 
his dwelling and birth, whither he is to 

ass (Cowel; 3 Inst. 85). The document 
olds a kind of doubtful posit ion midway 
between a certificute and a permit, or pes. 


THANE. Thanes were those important 
personages who attended, i. e., ministered 
upon the Anglo-Suxon kings in thir 
Courts, and who held their lands imme- 
diately of those kings. That portion & 
the king’s land of which a thane was the 
ruler or governor, was termed “ thanage of 
the king ;” and such lands as the Saxoa 
kings granted by charter to their thanes 
were denominated “thane lands. Cowel 


THEFT (furtum): See title Larcexr. 


THEFT-BOTE. The offence of theft- 
bote arises by a party who has been robbed 


and knows the felon, taking his goods 


again, or receiving other amends upca 
See title ComPOUNDING FELONT. 


TIMBERLODE. A service which some 
tenants were bound to perform to their 
lords of carrying felled timber from the 
woods to the lord’s house. Cowel. 


TIMBER-TREES. In a legal sense 
timber trees include oak, ash, and elm. 
In some places, however, by local custom. 
where other trees are commonly used fa 
building, they are on that account cos- 
sidered as timber-trees. Honywood v. 
Honywood, L. R. 18 Eq. 306. 


TIME. The calendar, as amended by 
the stat. 24 Geo. 2, cc. 23 and 30, is tha: 
which is now in use in England. With 
reference to days, there is no general ruk 
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TIME—continued. 


of law that in computing time the day is 
to be either inclusive or exclusive, but the 
reason of the thing,and the accompanying 
circumstan are to decide (Lester v. 
Garland, 15 Ves, 248); the point is not 
unfrequently settled by statute in parti- 
cular cases. Usually fractions of a day 
count as an entire day; but when it is 
necessary to shew which of two events 
happening on the same day first took 
place, the Court will consider such fractions 
(Clinch v. Smith, 8 D. P. C. 337). With 
reference to months, tho stat. 13 & 14 Vict. 
c. 21, enacts, that month in all future 
statutes shall mean calendar month, and 
not lunar month, although the latter was 
the meaning by the Common Law (Leoon v. 
Hooper, 1 Esp. 246), unless where the in- 
tention indicated a different use of the 
word (Lang v. Gale, 1 M. & S. 111), or 
custom controlled the meaning Turner v. 
Barlow, 3 F. & F. 946. 
See also title MoNTH. 


TIME OUT OF MIND. Any period 
anterior to the reign of Richard I. Bract. 
L 2, c. 22; 3 Lev. 160. 

See also title LAL MEMORY. 


TIPSTAFY. Tipstaves are officers who 
were formerly appointed by tho marshal 
of the King’s Bench Prison, or by the 
warden of the Fleet Prison, but who now, 
under the Act 25 & 26 Vict. c. 104 
(Queen’s Prison Discontinuance Act, 1862), 
are appointed by the respective chiefs of 
the Chancery, Queen’s Bench, Common 
Pleas, and Exchequer divisions of the 
Court. They attend tho King’s Courts 
with a staff or rod tipped with silver, and 
take into their charge all prisoners com- 
9 by the Court. 1 Arch. Pract. 11; 

owel. 


TITHES. A species of incorporeal he- 
reditaments, defined to be the tenth part 
of the increase yearly arising and renew- 
ing (1) from the profits of the lands, 
(2) from the live-stock upon lands, and 
(3) from the personal industry of the in- 
habitants. The first species of tithe is 
5 predial, and consists of corn, 
grass, hops, wood, and the like; the second 
mized, as of wool, milk, pigs, &c., con- 
sisting, it will be observed, of natural pro- 
ducts, but nurtured and preserved in part 
by the care of man; the third per , 88 
of manual occupations, trades, fisheries, and 
the like. The distinction between predial 
and mized tithes is, that predial, tithes 
(s0 called from prædium, a farm), are those 
which arise immediately out of the soil, 
either with or without the intervention of 
human industry; and mixed aro those 
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TITHES—continued. 

crease or produce of animals which receive 
their nutriment from the earth and its 
fruits. Personal tithes are so called be- 
cause they arise entirely from the personal 
industry of man. In addition to this dis- 
tinction, tithes have been divided into two 
classes, viz., great and small; the former 
comprehending in general the tithes of 
corn, peas, beans, hay, and wood; the 
latter, all other predial, together with all 
mixed and personal tithes. Tithes are 
great or small according to the nature of 
the things which yield the tithe, without 
reference to the quantity. Thus clover 
grass made into hay is of the nature of all 
other grass made into hay, and conse- 
quently is a great tithe: but if left for 
seed, its nature becomes altered, and, like 
other seed, it becomes a small tithe. 2 Chit. 
Bl. 24, and n. (6); Cowel. 

See also titles APPROPRIATE; IMPRO- 

PRIATE. 


TITHING. One of the civil divisions of 
the territory of this country, being a por- 
tion of that greater division called a 
hundred. It was so called because ten 
freeholders with their families composed 
one. It is said that they were all knit 
together in one society, and bound to the 
king for the able behaviour of each 
other (ses title FRANKPLEDGE), In each of 
these societies there was one chief or prin- 
cipal person, who, from his office, was 
called teothing-man, now tithing-man. 


Mirr. c. 1, s. 3; Cowell. 
See next title. 
TITHING-MAN. During the Saxon 


times the officer who was appointed to 
pone over tithings and to cxamine and 

etermine all causes of small importance 
between the inhabitants of adjacent tith- 
ings was so called, In the present day, 
however, tithing-men are a Eind of con- 
stables, elected by parishes, and sworn in 
their offices in the Court Leet, and somo- 
times by justices of the peace, &o, 


TITLE. This word may be defined 
generally to be the evidence of right which 
ro lta has to the possession of property. 

e word “ title” certainly does not merely 
signify the right which a person has to 
the possession of property, because there 
are many instances in which a person may 
have the right to the sion of pro- 
perty, and at the same time have no titlo 
to the same. In its ordinary legal ac- 
ceptation, however, it generally seems to 
imply a right of possession also, It there- 
fore ap on the whole to signify tho 
outward evidence of the right, rather than 
the mere right itself. Thus, when it is 
said that the “most imperfect degree of 


which arise immediately through the in- | title consists in the mere naked possession 
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TITLE—evalinucd. [ 
or actual cerupation of an estate,” if means 
that the mere cir-unstance of occupying 
the estate is the weak+--t of» ces of evidence 
of the occupiers nzht to such possession. 
The word is detined by Sir EI war Coke 
thus: Titulus est judan eausa mi. i- ni id 
quod norum est” (1 Inst. 34); that is to 
say, the ground, whether purchase, gift, 
or other such ground of acquiring, titulus ' 
being distinzuizhed in this respect from 
nuxius acquirendi, which is the traditio, , 
i. e., delivery or conveyance of the thing. 

See also title Apsraacr or TITLE. l 


TITLE OF ENTRY. The right or title 
to enter upon lands. Thus, when one 
acised of land in fee makes a feoffment of 
the same on condition, and that condition 
is afterwards broken, then the feoffor has 
title to enter into the land. Cowel. 


TITLES OF CLERGYMEN. Before a 
candidate for holy orders can be ordained, 
he must obtain what is termed a title, 
which is either an appointment to a bene- 
fice actually vacant, or to a curacy, and 
also a letter from the clergyman who gives 
the title, signifying the reason which 
obliges him to appoint a curate. Eccl. 
Leg. Guide, 4. 


TOFT. A messuage, or the site or piece 
of ground on which a messuage bas stood ; 
and the owner of a toft is termed a toft- 
man. West. Symb.; Cowel. 


TOLERATION ACT. Thie stat. 1 Will. 
& M. st. 1, c. 18, for exempting Pro- 
testant dissenters from tho penalties of 
certain laws is so called. 

See title Starurxs, sub-title Ecoue- 
SIASTICAL. 


TOLL. This word has various signifi- 
cations. When used as a verb, it signifies 
to bar, to defeat, or to take away ; thus, to 
toll the entry, signifies to deny or take 
away the right of entry. When used asa 
noun, it signifies either a liberty to buy or 
sell within the precinct of a manor, or a 
tribute or custom paid for passage. Cowel ; 
Les Termes de lu Ley; 1 M. & W. 19. 


TONNAGE. A duty imposed by Par- 
liament upon merchandize exported and 
imported, according to a certain rate upon 


overy tun. 

Bie title TAXATION. 

TORT. A wrong or injury that is 
“independent of contract.” Personal 


actions are founded cither on contracts or 
on torts. The latter signify such wrongs 
as aro in their nature distinguishable 
from moro bronchos of contract, and aro 
often mentioned as of threo kinds, viz. : 
C1.) Nunfeasance, being the omission to do 


— nS ap 
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TORT—continued. 
some act wich a person is bound tc! 
(2.) Misfeasance, being the improper l.: 
of some act which he may lawfally do: 4 
(3.) Malfeasance. being the commisi. ‘i 
some act which is positively unlswic. 
Actions founded upon tort are sometiz-- 
described as actions ex delicto, in dist.:~ 
tion to actions er corfractsu, which air- 
founded upon cuntract. The forms ci 
action generally founded upon tort are 


trorer, det inue, trespass on the cam, 
and replerin; whilst debe, aesumpest, and 
corenant belong to the class of activn 


founded upon contract. 1 Chit. Pl. 3. 


TORTFEASOR (Fr. tortfaiseur). A 
wrongdoer, or a trespasser. There is 10 


contribution between tortfeasors, like that 


which subsists between co-debtora. 
weather v. Niran, 2 Sm. L. C. 481. 


TORTURE: See title PAINE, Forrz rr 
Dcre. 


TRADE. All contracts in restraint of 
trade are regarded with disfavour by the 
law; and if the restraint is general, it is 
wholly void; and if it is partial, it is only 
good when the restraint is reasonable and 
a valuable consideration has been given by 
way of purchasing the restraint (Mitek 
v. 3, 1 Sm. L. C. 356). A reason- 
able restraint may be either in obs th of 
locality or of time, or of both combined: 
and in every trade, what is reasonable in 
these respects varies with the character of 
the trade. It is from the like disfavour 
which the law bears towards such restraints 
that the stat. 54 Geo. 3, c. 96, s. 1, repealed 
the prohibitions contained in 5 Eliz c 4, 
whereby persons who had not served an 
apprenticeship were forbidden to be em- 
ployed as journeymen, or to otherwise ex- 
ercise their particular trades or occupations; 
and that the 7 & 8 Vict. c. 24, repealed s 
variety of other ancient Acts which cpe- 
rated in restraint of trade. There sre, 
nevertheless, certain restraints which the 
law favours, and that chiefly from a regard 
to the public health; thus, the 11 & 12 
Vict. c. 63, s. 64, forbids the establishment 
of new offensive trades unless with the 
consent of the local board of health; and 
the 16 & 17 Vict. c. 128, s. 1, renders liable 
to summary conviction persons carrying on 
offensive iaden within the matrono is 
when they do not use the best means of pre- 
venting annoyance to the neighbourhood. 

See also next titles, 


TRADE-MARES, The right of a manu- 
facturer to his own particular trade-mark 
is analogous to that of the owner of a patent 
or a copyright; there is, however, this 
difference betweon tho right to a trade- 
mark and these latter rights, viz., that the 
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value of a trade-mark is independent of 
the article itself, afd consists entirely in 
the reputation of the particular individual 
who makes or sella it, which is not the 
case in patented articles or in copyright 
works (see titles PATENT and CoryriautT). 
The law does not, indeed, recognise any 
property either in trado-names or in trade- 
marks; nevertheless, it will not encourage 
a fraud or deception ; and, in the words of 
Lord Cranworth (Farina v. Silverlock, 6 
De G. M. & G. 218), every one who has 
adopted a particular mode of designating 
his own manufacture has a right to say 
that other persons shall not sell the same 
article in such a way as to make purchasers 
believe that the article is his manufacture. 
The protection which the law secures to a 
trade-mark is therefore only a portien 
application of the general rule of law that 
it is a fraud to represent what the party 
knows to be untrue, where such repre- 
sentation is calculated from the mode in 
which it is made to induce another to act 
on the faith of it, so that he may incur 
damage, or where such representation will 
prejudice the reasonable profits of another 
man from his superior industry or inven- 
tion. See Adams on Trade-marks. 


TRADES-UNIONS. Combinations on 
the part either of employers or of employés 
to regulate the price of labour are, within 
certain limits, valid by the Common Law 
(Rez v. Batt, 6 C. & P. 329); but such 
combinations, when carried the length of 
violence in any phaso or slape, are illegal. 
Wherefore the stat. 6 Geo. 4, c. 129, placed 
such combinations, on the part of employés 
chiefly, under a most rigorous restraint ; 
and, under thut statute, anything in the 
nature of a threat put forward with a view 
to forcing or endeavouring to force a work- 
man to Icave his employment was made a 
criminal offence (N v. Anley, 8 El. & 
El. 516). Of recent years the stat. of Geo. 4 
has been thought too rigorous, and under 
the stats. 22 Vict. e. 34, 32 & 33 Vict. c. 61, 
and 384 & 35 Vict. c. 81, combinations on 
the rt of employés, or (as they are 
usually called) Trades- Unions, are recog- 
nised as legal associations with legitimate 
objects, and which objects they may en- 
deavour to secure (if so advised) by pecu- 
niary and other means of supporting 
strikes, &c., so long as they do not resort 
to open or secret violence, or to threats, 
intimidation, rattening, and the like. 


TRANSACTION. In French Law is the 
transactio of Roman and the compromise of 
English Law, being an agreement to give 
up the residue (if any) of an unascertained 
dobt, in consideration uf the payment of an 
agreed sum. 


363 


TRANSITORY ACTIONS. Actions are 
said to be either local or transitory; an 
action is Jocal when all the principe facts 
on which it is founded are of a local cha- 
racter, and carry with them the idea of 
some certuin place; these are generally 
such as relate to realty. An action is 
termed transitory when the principal fact 
on which it is founded is of a transitory 
kind, and might be supposed to have hap- 

med anywhere; and, therefore, all actions 
ounded on debts, contracts, and such like 
matters relating to the person or personal 
property, come under this latter denomina- 
tion (Steph. Pl. 316, 317). If the action 
is local, the venue also is local; and if the 
action is transitory, the venue also is tran- 
sitory. But under the Judicature Act, 1873, 
Schedule, Rules of Procedure 28, there shall 
be no local venue for the trial of any 
action. 


TRANSLATION. This word, as applied 
to a bishop, signifies removing him from 
one diocese to another. Cunningham. 


TRAVERSE (from the Fr. traverser, to 
croes, or oppose). In the language of 
pleading signifies a denial. Thus, whero 
a defendant denies any materiul allegation 
of fact in the plaintiff's declaration, he is 
said to traverse it, and the plea itself is 
thence frequently termed a traverse. Be- 
sides the common traverse, as explained 
above, there is one of occasional occurrence 
termed a special truverse, or traverse with 
an ab hoc. This, instead of being 
framed in the shape of a simple denial, con- 
sists ordinarily of two branches, one in- 
volving the introduction of new affirmativo 
matter, which, inferentially or argumenta- 
tively, denies the disputed allegation of fact 
upon which the defendant purposes raising 
an issue; the other, being the hoc 
clause, consisting of a direct denial of such 
allegation of fact. 

See title SrROIAL TRAVERSE ; also titlo 
AxssqvuE Hoo. 


TRAVERSE OF AN INDICTMENT. Tho 
word “ traverse,” as applied to an indict- 
ment, has the same import as when applied 
to a declaration; signifying to contradict 
or deny some principal matter of fact 
therein, e.g., in a presentment against a 

rson fora highway overflowed with water, 

or default of scouring a ditch, &c., ho may 
allege that there is no highway, or that tho 
ditch was sufficiently scoured. Cowel. 
See titlo TRAVERSE. 


TRAVERSE OF AN OFFICE. Tho 
proving that an inquisition made of lands 
or by the escheator is defective and 
untruly made. Kitchin, 227. 


TRAVERSING NOTE. This is a plead- 
ing in Chancery, and consists of a denial 
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TRAVERSING NOTE—continued. 

ut in by the plaintiff on behalf of the de- 
Fondant generally denying all the state- 
ments in the plaintiffs bill. The effect of 
it is to put the plaintiff apon roof of the 
whole contents of his bill, and ia only re- 
sorted to for the purpose of saving time, 
and in a case where the plaintiff can safely 
dispense with an answer. A copy of the 
note must be served on the defendant; as 
to which see title SERVICE. 


TREASON. This word, in its original 
sense, denoted the betrayal of confidence 
or of trust, and such betrayal was of two 
species, Poor E as it was either 

(I.) Against the ne as supreme; or 

2.) Against a subject as superior: 
ths ome ies was called High Trea- 
son, and the latter Petit Treason. 

Petit treason has been abolished by stat. 
9 Geo. 4, c. 31, s. 2, although, of course, 
breach of confideuce or trust, in so far as 
it isa civil wrong, is still a tort, and as 
such remediable in a Court of Law or (more 
commonly) of Equity. 

High treason is, therefore, now called 
treason simply. 

The charge of treason, being vague, was 
dangerous to the liberty of the subject: 
and inasmuch as trivial or dubious offences 
were imputed in the reign of Edward II. 
as treasonous under the designation of ac- 
croachments upon the royal power; there- 
fore it was enacted by 25 Edw. 3, st. ö, e. 2, 
that the followin ces (and none other) 
should be deemed treasons :— 

(I.) Compassing the death of the Sove- 
reign, or his or her consort, or of 
the Prince of Wales; 

(2.) Violating the consort of the King, or 
his eldest daughter unmarried, or 
the Princess of bare! ; 5 

3.) Levying war against the ereign 

0 within the realm, or being adherent 
to such, or relieving samo; 

(4.) Counterfeiting the King's money, or 
importing counterfeit money ; 

(5.) Killing the Lord Chancellor or the 
Lord Treasurer, or any judge 
while on the beuch; and gene- 


rally, 

(6.) Committing such other offence or 
offences as should by any future 
Parliament be declared treason. 

The general provision of the above-men- 

tioned statute was put in exercise by 
Richard II., who enacted 1015 Rich. 2, c. 3) 
that the mere intent to kill or depose the 
King should, without proof of any overt 
act of treason, amount to the offence of 
treason; but this statute was repealed by 
1 Hen. 4, c. 10. Again, Henry VIII. 
enacted many new treasons, e.g., denying 
the pre-nuptial chastity of Anne Boleyn, 
denying the King’s right with the authority 
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of Parliament to devise the Crown, and 
such like; but these new treasons were 
repealed by 1 Edw. 6, œ 12. In more 
modern times, the following treasons have 
been added permanently to the list enume- 
rated in 25 Edw. 3, viz. :— 

(1.) Hindering from his accession to the 
Crown any one entitled next in 
succession under the Actof Settle- 
ment,—this by 1 Anne, st. 2, c. 17, 


8. 3: 

(2.) 3 that the Sovereign, with 
the authority of Parliament, could 
not direct the devolution of the 
Crown,—this by 6 Anne, c. 7; 

(3.) Imagining the death, bodily harm, 
or imprisonment of the Sovereign, 
and expressing the same in writ- 
ing or by overt act,—this by 36 
Geo. 3, c. 7; and 

(4.) Forging the t seal,—this by 11 
Geo. 4 & 1 Will. 4, c. 66, s. 2. 

By the stat. 7 Will. 3, o. 3, no prosecu- 
tions for treason were to be brought but 
within three years from thę all com- 
mission of the offence; and by the same 
statute, coupled with that of 7 Anne, c. 21, 
there must, in order to secure a conviction, 
be two witnesses to one and the same act 
of treason, or to different acts of the samo 
treason. Moreover, by these two statutes 
a list of the witnesses for the prosecution, 
together with a copy of the indictment, is 
to be delivered to the prisoner ten days 
before the trial; also a copy of the panel 
of jurors two days before the trial. The 

risoner is also allowed to make his do- 
ence by counsel. 

Under the stat. 39 & 40 Geo. 8, a 98, 
when the treason consists in an attempt to 
assassinate the Sovereign, the offence is 
made triable as murder, but continucs 

unishable as treason ; under the stat. 11 

12 Vict. o. 12, it is made a felony to in- 
tend to depose the Sovereign, or to place 
duress upon her in order to compel her to 
change her counsels, or to intimidate either 
House of Parliament, or to incite any 
foreigner to invade the kingdom. Lastly, 
under the stat. 5 & 6 Vict. c. 51, s. 2, it is 
made a high misdemeanour to strike at the 
Sovereign or to di flre- arms near 
ber person with intent to alarm her: and 
it makes no difference whether the pistol is 
loaded or not. 


TREASURE-TROVE. Any money, coin, 
Id. silver, plate, or bullion found (trouvé) 
idden in the earth, the owner thereof bein 
unknown ; such kind of treasure in 8 
belongs to the king, and forms one of the 
recarious sources of his revenue. When, 
owever, it is found in the sea or upon the 
earth it does not belong to the king, but 
to the finder in case no owner appears. In 
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TREASURE-TROVE—continued. 
many cases treasure-trove belongs to the 
lord of the manor within whose limits it is 
found, by special grant or prescription. 
Cowel. 


TREASURY BENCH. In the House of 
Commons the first row of seats on the right 
hand of the Speaker is so called, because 
occupied by the First Lord of the Treasury 
or principal Minister of the Crown. 


TREBLE COSTS. Are three times the 
amount of the costs incurred by a party in 
an action, and the payment of such costs 
is by various statutes imposed as a punisli- 
ment upon persons violating the provisions 
of those statutes. Thus by 29 Eliz. o. 4, 
the sheriff for extortion on final process 
is liable not only to pay treble damages 
(or three times the amount of the sum 
which he has extorted), but also treble 
costs, which is the amount of the plaintiff's 
costs reckoned three times over. 2 B. & 
Ald. 393; 1 Ch. Rep. 187; 2 Ch. Pl. 826, n. 
(h), 6th ed. 


TREBUCEKET. A certain engine of cor- 
rection, in which persons convicted of the 
offence of being common scolds were placed ; 
it was also called the castigutory or cucking 
stool, which latter is said to signify in the 
Saxon language scolding stool, though fre- 
quently corrupted into ducking stool, from 
the circumstance of the offender placed 
therein being plunged in the water for her 
punishment. 3 Inst. 219. 


TRESPASS. This word, in its most 
comprehensive sense, signifies any trans- 
gression or offence against the law of nature, 
of society, or of the country in which we 
live; and this, whether it relates to a 
man's person or to his property. In its 
more limited andordinary sense, it signifies 
an injury committed with violence, and this 
violence may be either actual or implied ; 
and the law will imply violence though 
none ia actually used, when the injury is of 
a directand immediate kind, and committed 
on the person or tangible and corporeal 
property of the pluintiff. Of actual violence, 
un assault and veky is an instance; of 
implied, a peaceable but wrongful entry 
upon a person’s land. For the above 
offences an action of trespass lies; and this 
action is usually either an action of trespass 
vi et armis, or an action of trespass on the 
case; the former being brought to recover 
damages for wrongs done with direct vio- 
lence, the latter to recover damages for 
wrongs not done with direct violence, or if 
done with direct violence, yet resulting 
from negligence as distinguished from de- 
sign (Steph. Plead. 17; Smith’s Action 
at Law, 2). Agnin, where trespass is done 
to lands or real proporty, it is called tros- 
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pass quare clausum fregit: and to support 


this action, the plaintiff must have been in 


the actual possession of the land at the time 


of the trespass committed. On the other 
hand, where the trespass is done to guods or 
personal property, it iscalle:! trespass de bonis 
asportatis—an action which, equally with 
the other, rests upon possession, but the 
possession in this case may be either actual 
or constructive; constructive possession 
being that which ownership or property 


draws with it by implication or construc- 


tion of law. 
See next title. 


TRESPASS ON THE CASE. Is the 
form of action adapted to the recovery of 
es for some inj resulting to a 

party from the wrongful act of another, un- 
accompanied with direct or immediate 


force. Thus, if a man, in throwing a log 


into the highway, strikes a passer by, he 
may sue in an action of trespass simply 80- 
called, and only in that action for damages 
for the injury he may have sustained; but 
if after the log has fallen and rested on 
the ground, he stumbles over it, and so 
receives an injury, then “tr on the 
case,” or, as it is commonly called, an action 
“on the case,” would be his appropriate 
remedy. It is called an action upon the 
case, because the original writ by which this 
action was furmerly commenced was not 
conceived in any fixed form, but was framed 
and adapted to the nature and circum- 
stances of the case by virtue of the statute 
De Consimili Casu (13 Edw. 1, Statute of 
Westminster the Second), c. 24. See Scott 
v. Shepherd, 2 BL Rep. 892; 1 Smith’s L. 
C. 210; 1 Chit, on PL 127, 6th ed.; Com. 
Dig. tit.“ Action upon the Case” (a.) 


TRIAL. The mode of determining a 
question of fact in a Court of Law. Or it 
may, in other words, be defined to be the 
formal method of examining and adjudica- 
ting upon the matter of fact in dispute 
between a plaintiff and a defendant in a 
Court of Law. There are various different 
poe of trials according to the nature of 

e subject or thing to be tried; these, 
however, will, in general, be fouud under 
their respective titles. A trial at bar, 
which is a species of trial now seldom re- 
sorted to excepting in cases where the 
matter in dispute is one of great import- 
ance ani diffloulty, is a trial which takes 
place before all the judges at the bar of 
the Court in which the action is brought 
(Steph. Pl. 84). The recent cuse of Reg. 
v. ro, otherwise Tichborne, or Orton 
(1872-3), was an example of trial at bar. 


TRIBUNAUX DE COMMERCE. In 
French Law are Courts consisting of a 
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TRIBUNAUX DE COMMERCE —contd. 
president, judges, and substitates clected 
in an assembly uf the principal traders. 
No person under thirty years is eligible as 
a member of the tribunal, and the presi- 
dent must be forty years of age at the least. 
The tribunal takes cognizance of all cases 
arising between merchants, and also of all 
disagreements arising among partners. The 
course of procedure is a8 in civil cases, and 
with an appeal to the regular Courts. 


TRIORS OF JURORS. Persons selected 
by the Court to examine whether a chal- 
lenge made to the panel of jurors, or any of 
them, be just or not. A challenge to the 
panel is grounded on some probable cause 
of suspicion, as an acquaintance, or the 
liko, the validity of which is determined 
by these triors. These, if the first juror be 
challenged, are two indifferent persons 
named by the Court; if they find one man 
indifferent, ho shall be sworn, and he with 
the two triors shall try the next, and when 
another is found indifferent and sworn, 
the two triors shall be superseded, and 
the two first sworn on the jury shall try 
110 rest. Cowel; Smith's Action at Law, 
140. 

See also titles CHALLENGE ; JURORS, 


TRITHING : See title TITHING. 


TROVER (from the Fr. trouver, to find). 
Is that form of action adapted to try a dis- 
puted question of property in goods or 
chattels. It is called trover, because it is 
founded upon the supposition (which, 
however, is in general a mere fiction), that 
the defendant found the goods in question ; 
and the declaration, after stating such a 
finding, proceeds to allege that the defend- 
ant converted them to his own use (such 
conversion being the true gist of the 
action); and then he claims damages for 
the injury which he hag sustained by such 
wrongful conversion. 

In form, the action is a fiction; in sub- 
stance, it is a remedy to recover the value of 
personal chattels wrongfully converted by 
another to hisown use. The form supposes 
the defendant may have come lawfully 
by the possession of the goods. This action 
lies, and has been brought, in many cases, 
where in truth the defendant has got the 
possession lawfully. It is an action of tort, 
and the whole tort consists in the wrong- 
ful conversion. Two things are necessary 
to be proved to entitle the plaintiff to re- 
cover in this kind of action: First, pro- 
perty in the plaintiff, and, secondly, a 
wrongful conversion by the defendant 
(sce per Lord Mansfield in Cooper v. Chitty, 
1 Burr. 20; 1 Smith’s L. O. 230). Moreover, 
the property necessary to support the action 
must be one which draws with it a right to 
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the immediate ion alan of the thi-: 
converted (Gordon v. Harper, 7 T. Rv). 
consequently, if the thing is in pledge » 
another, the pledgor, al owner, car- 
not bring the action. But the pledgee. ss 
having what is called a special property ia 
the thing, may bring the action; and gene- 
rally any bailee of the goods may do 80 0 
the like ground. 

TEUSTS. Uses having existed pre 
viously to the Statute of Uses (27 Hen. à 
c. 10), as confidences which the Court of 
Chancery upheld and enforced, these early 
confidences were the earliest form of trusts; 
but after that statute, these uses having in 
consequence thereof become tranamuted 
into legal estates, the jurizdiction of Equity 
over trusts promised to cease, or at any rute. 
to become unnecessary, when the deciska 
in Tyrrel’s Case (4 & 5 Phil. & M.) where 
by the Courts at Westminster refused to 
recognise any second use upon a first use, 
1.6, a use upon a use, revived or restored 
to the Courts in Lincoln’s Inn, and even 
increased, their former jurisdiction over 
trusts. 

In regulating the qualities and incidents 
of trust estates, Equity followed the Law 
in its leading principles, construing for ex- 
ample, words of limitation in the like 
manner as the same were construed at 
Law, and generally (although with some 
exceptions hereinafter mentioned), adopt- 
ing the rules of Law with little or no vari- 
tion. Thus, in fact, in every estate, there 
came to exist, by possibility at least, and 
in general in actual fact aa well, two 
estates of equal quality and duration, ex- 
isting side by side, and like parallel lines 
of equal length running beside each other, 
the one estate being called the equitable 
estate and the other the legal estate. And 
like parallel lines, the two estates in their 
own nature never meet, although just s 
the two parallel lines being laid upon the 
top of each other would coincide and grow 
into one line only, so the two estates being 
by force, ab extra themselves, brought to- 
gether do also coincide and grow into che 
estate only, a union which is called the 
union of the equitable with the legal 
estate in fee. 

Two statutes are all-important in their 
bearing upon trusts, the of the two 
being the Statute of Uses al men- 
tioned, and the other of them the Statute 
of Frauds (29 Car, 2, o. 3); and in distin- 
guishing these two statutes, it is essential 
to note,—({1.) That the Statute of Uses, on 
the one hand, extends to freehold heredits- 
ments only, and neither to leaseholds nor to 
copyholds ; and, à fortiori, not to pure per 
sonal estate: and, (2.) That the Statute of 
Frauds, on the other hand, extends to free- 
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holds, leaseholds, and copy holds indif- 
ferently, requiring for the creation of a 
trust thereof respectively the use of 
writing, but as the latter statute does not 
extend to pure personal estate, it follows 
that a trust of pure personal estate may 
be created without writing, or by word of 
mouth only. McFadden v. Jenkins, 1 Phil. 
157. 

Trusts are manifold; but are com- 
monly arranged under the following 
heads :— 

I. Express Trusts,—being trusts which 
are created in so many fit and ap- 
propriate terms, and which are 
subdivided thus,— 

(a.) Express Private Trusts,—being 
trusts affecting individuals 
only; and 

(b.) Express Public Trusts—being 
trusts affecting public bodies 
primarily. 

II. Implied Trusts, — being trusts 
founded on the presumable, al- 
though unexpressed, intention of 
the party who creates them; and 

III. Constructive Trusts, — being trusts 
which are founded neither on an 
expressed nor on any presumable 
intention of the party, but which 
are raised by construction of 
Equity without any regard to in- 
tention, and simply for the pur- 

ə of satisfying the demands of 
Justice and good conscience. 

The following is a more or less exhaus- 
tive list of all the varieties of trusts falling 
under each of the three principal heads 
above enumerated, and for a particular de- 
scription of each such variety, see the sub- 
title that is descriptive thereof. 

The varieties of trusts are :— 

I, Express Trusts. 

(1.) Express Private Trusts: 

(a.) Executed and executory trusts ; 
(b.) Trusts voluntary and for value; 
(c.) Trusts in favour of creditors , 

(2.) Express Public Trusts, called also 

Charitable Trusts. 

II, Implied Trusts. 

(a.) Trusts resulting from a purchase 
in the name of a stranger: 

@.) Trusts resulting from an incom- 
plete disposition of the equit- 
able estate; including 

(c.) Trusts of the undisposed of sur- 
plus of personal estate for the 
next of kin, or of real estate for 
the heir-at-law ; 

(d.) me under conversions that 

ail: 


(e.) Trusts in cases of joint tenancies, 
whether ſor purchasers, or for 
mortgagees. 


367 


TRUSTS—continued. 
III. Constructive Trusts. 
(a.) Vendor's lien, also vendee's lien, 
in respect of purchase- money 
either unpaid or prematurely 


Pald: 

(b.) Renewal of leases by trustee in 
his own name; 

(o.) Permanent improvements to an 
estate which were unavoid- 
able: 

(d.) Heir of mortgagee in respect of 
mortgage loan for next of kin 
of mortgagee. 

There are certain requisites for the orea- 
tion of a trust, other than and in addition 
to the statutory requisite of writing above 
mentioned, where writing is required, these 
requisites being three in number, and fami- 
liarly called the Three Certainties in Trusts. 
These three certainties are,— 

(I.) Certainty in the words creating the 

trust ; 

(2.) Certainty in the subject of the trust, 

i. e., in the trust property; 
(3.) Certainty in the object of the trust, 
i. s., in the beneficiary. 

Gi Knight v. Knight, 3 Beav. 172; 11 

l. & F. 513). And failing any one or 
more of these three certainties, the trust 
which was intended inevitably fails. But 
it being clear that some trust was in- 
tended, the trustee is not, in such cases, 
entitled or permitted to take or keep the 
property for his own benefit (Briggs v. 
Penny, 3 Mac. & G. 546), if there are any 
other persons entitled (whether as devisees 
or legatees of the residue, or as heirs, or 
next of kin of the testator or intestate), to 
have it made over to them according to its 
quality; and if there are no such other 
persons as last mentioned, then the Crown 
takes the personal estate as bona vacantia 
(Taylor v. Haygarth, 14 Sim. 8); but the 
trustee keeps the real estate for his own 
benefit, his tenure thereof excluding 
escheat. Burgess v. Wheate, 1 Eden, 177. 

Executed and Exzecutory Trusts.—An 
executed trust is one which the person 
creating it has fully and finally declared, 
whence also it is called a Complete Trust; 
an exccutory trust is one which the per- 
son pen ie has not fully or finally de- 
clared, but given merely an outline of 
it by way of direction to the conveyancer, 
whence also it is called sometimes an In- 
complete and sometimes a Directory Trust. 

The Court of Chancery deals very dif- 
ferently with executory trusts to what it 
does with executed ones. 

Thus (1.) That Court follows the Law 
(æquitas sequitur legem) with regard to 
executed trusts, e.g., the rule in Shelley's 
Case applies to these without any excep- 
tion; whereas with regard to executory 
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trusts the Court takes the following dis- 
tinction, viz. :— 

(a.) If the exeoutory trust oocurs in 
marriage articles (Trevor v. Trevor 1 P. 
Wms. 622), or in a will manifestly point- 
ing at marriage (Papillon v. Voice, 2 P. 
Wms. 571), the Court refuses to follow the 
rule in Shelley’s Case as to their construc- 
tion, as by so doing it would give to the 
intended husband full power of defeating 
the prospective issue of the intended mar- 
riage of the provision presumably intended 
to have been made in their favour; but 

(b.) If the executory trust occurs in a 
will, and that will does not manifestly 
point at marriage, the Court follows the 
rule in Shelley's Case, and gives to the 
ancestor an estate in fee simple or in fee 
tail without reference to his issue, there 
being no presumption in this case of any 
intention to provide for such issue (Sweet- 
apple v. Bi , 2 Vern, 536; Papillon v. 


oice, eupra) ; and 
2.) The Court of Ohancery is ready, 

and is even compellable, in all cases of an 
executed trust to give full effect to the 
same, saving all prior equitable rights, and 
that even in favour of volunteers, but the 
Court refuses and is not compellable in any 
case of an executory trust being in favour 
of a volunteer to give any effect whatever 
to the same, which cunsequently falls to 
the ground, although the Court will in 
many cases of executory trusts being in 
favour of purchasers for value and such 
like, give effect thereto, saving all prior 
equitable rights. See title Trusts VoLun- 
TARY AND FOR VALUE. 

A trust may be an executed trust in 
cither of two ways, either 

(I.) By declaration of trust, which is a 
simple and informal mode of creating it, 
requiring, however, writing (although not a 
deed) in the case of land (whether freehold, 
copyhold, or leasehold), but not even requir- 
ing any writing in the case of pure personal 
estate. The Court of Chancery is bound 
to enforce a trust that is completely created 
in this simple manner (Ex parte Pye, Ex 
parte Dubost, 18 Ves. 140). If the person 
should be both legal and equitable owner 
of the property of which he declares the 
trust, he declares himself the trustee 
thereof; if, on the other hand, he is the 
equitable owner only, he directs his own 
trustee (who is the legal owner) to hold the 
property upon the trusts which he then 
and there specifies in tle direction; and 
such latter dircction, although it has not 
(nor any notice of it) been sent to the 
trustee, and although the trustee refuses 
his assent to it, is bindiug and effectual 
against the party giving it; but notice to 
the trustee is necessary to give the new 
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cestui que trust a right in rem over the 
trust property which shall protect him in 
it against third persons claiming with at 
ae thereof (Bill v. Cureton, 2 My. & K. 

3); 

Or, again, a trust may be an executed 

(2.) By assignment or conveyance of the 
oot ores: according as it is persnsl 
or estate, to a trustee, accompanied 
with a limitation or declaration of the 
trusts thereof; but many difficulties bar 
arisen with reference to this second md: 
of creating a trust, which manifestly is a 
mere technical or formal mode of doing ». 
The sources of the difficulty have been 
two, and (apparently) only two, that is to 


say, — 
8 Eau . ce that, at Law, and 
in Equity, there can be no assignment. 
strictly so called, of personal estate, and 
no conveyance, strictly so called, of rel 
estate otherwise than by deed ; and neither 
the statutes (¢.g., the 30 & 31 Vict. c. 144, 
as to Policies of Life Assurance; the 31 & 
32 Vict. o. 86, as to Policies of Marine 
Assurance), which prescribe a simple statu- 
tury form of assignment or conveyance, nor 
the Judicature Act, 1873, ss. 25, 26. itself 
have altered the former law of the Courts 
in this respect; and 

(b.) The further circumstance, that 
until the Judicature Act, 1873, a 25, the 
Courts of Law and the Courts of Equity 
pa aR proceeded upon different prin- 
ciples with regard to the assignability o? 
choses in action (see that title), which cun- 
stitute by far the larger part of the per- 
sonal property which is made the subp<t 
of a trust. 

From these two sources of difficulty com- 
bined, it has been held in numerous œas 
that trusts attempted to be created in the 
more formal manner, i. e., by assignment ur 
conveyance accompanied with an express 
declaration of the trusts, are executory only 
and not exeeuted in the following casea,— 

(a) When the assignment was attempted 
to be made by the use of the wordas, “ I do 
hereby assign,” &c., indorsed on the back 
of the receipt given for a subscription paid 
upon a call in respeet of shares in a com- 
pany, the indorsement not having been exe- 
cuted and delivered as a deed. Antrobus v. 
Smith, 12 Ves. 39; 

(b.) Where the assignment was at- 
tempted by the like form of words ala 
indorsed on the back of a bond, the indors- 
ment not having been executed and 
delivered as a deed, although the bond 
itself was delivered (Edwards v. Jones, 
1 My. & C. 226); and even 

(c.) When collateral formalities, beinz 
such as went to affect the efficacy of the 
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deed for the pur of assignment had 
been neldel though the assignment 
was by deed duly executed and delivered, 
and therefore valid by the general law. 
Searle v. Law, 15 Sim. 95. 

On the other hand, it has been held in 
still more numerous cases, that trusts at- 
tempted to be created in the more formal 
männer are executed and not executory 
merely in the following cases: 

(a.) Where the property was assignable 


at Law, and the person assuming to assign. 


it used for that purpose a deed duly exe- 
cuted and delivered, there being no neglect 
of collateral formalities interfering with 
the validity of the deed for the purpose of 
assignment; and even 

(b.) Where the property was not assign- 
able at Law, but the person assuming 
to assign it used for that purpose a deed 
duly executed and delivered, there being 
no neglect of collateral formalities inter- 
fering with the validity of the deed for the 
purpose of assignment. Fortescue v. Bar- 
1 ft, 3 My. & K. 36; Kekewich v. Manning, 
1 De G. M. & G. 176. 

And a comparison of the two cases just 
cited shews, that for the validity of such an 
assignment in the creation of a trust it 
makes no difference whether the assignor 
is both legal and equitable owner, or equi- 
table owner only, provided that if equitable 
owner only, it is not within his power at 
the time of the assignment to clothe him- 
self with the legal ownership as well, be- 
fore making the assignment (Gilbert v. 
Overton, 2 H. & M. 110); but the assign- 
ment is executory only, if it is within his 
power to do so at the time of the assign- 
ment and he neglecta to do it before 
assigning (Bridge v. Bridge, 16 Beav. 322); 
but of course only if he knows it. Gilbert 
v. Overton, 2 H. & M. 110. 

Trusts Voluntary and for Value.—Vol- 
untary Trusts are trusts in favour of a 
volunteer, i.e., of a person as to whom the 
trust is a pure bounty or gift, for which he 
pays or gives nothing as the price thereof ; 
on the other hand, trusts for value are 
trusts in favour of purchasers, mortgagees, 
or others, whom the Courts of Equity re- 
gard as valuable claimants. 

(A.) If a volun trust is executed, i. e., 
complete (see title Exxcurzop Trusts), the 
Court is ready and is compellable to enforce 
it; but if a voluntary trust is ezecutory, 
z.e., incomplete, the Court refuses and is 
not compellable to enforce it, and accord- 
ingly it falls to the ground (Jefferys v. 
Jefferys, Cr. & Ph. 138). This rule is 
without any exception, excepting (but to a 
very limited extent) in the case of powers, 
and excepting in the case of powers in the 
nature of trusts; aud accordingly, in the 
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case of voluntary trusts, the conflict has 
in general been confined to the finding of 
one fact, viz., whether the trust is exccuted, 
i e., complete, or is executory, i. e., incom- 
plete, as to which see the sub-title EXE- 
OUTED AND Execurory TRUSTS. 

(B.) On the other hand, a trust for value, 
whether it be executed or executory, is 
invariably enforced by the Court of Chan- 
cery, saving all prior equitable rights. 

Voluntary trusts and trusts for value are 
also distinguished by the Courts of Equity 
in many other ways; thus 

(a.) A voluntary settlement, whether of 
real or of personal estate, if it be fraudu- 
lent within the meaning of the stat. 13 
Eliz. c. 5, is void against creditors who 
were in existence at the date of the settle- 
ment, and are thereby hindered in the 
recovery of their debts (Spircit v. Willows, 
3 De G. J. & S. 293), or who not having 
become creditors already at the «late of the 
settlement, have an equity to stand in the 
position of the creditors who were already 
such at that date (Freeman v. Pope, L. R. 
5 Ch. 538); but although being fraudulent 
it is good and valid against the settlor 
himself (Smith v. Garland, 2 Mer. 123). 
On the othcr hand, a settlement for value, 
whether of lands or goods, if it be not 
fraudulent within the meaning of the 
Common Law, i. e., in commun sense and 
reason, is valid against all the world, in- 
cluding the settlor, and also creditors and 
purchasers, no matter although these lat- 
ter ns may be hindered or frustrated 
in the recovery of their debts or purchases ; 
and a very little value, not being colour- 
able, will in general suffice, more especially 
if it be conjoined with the consideration of 
blood or natural affection, which the law 
considers meritorious (Heirison v. Negus, 
16 Beav. 594); again, 

(b.) A voluntary settlement (being, 
however, of real estate only), if it be frau- 
dulent within the meaning of the statute 
27 Eliz. c. 4, is void against purchasers, in- 
cluding mortgugees, who become such sub- 
sequently to its date (and, à fort, ori, if they 
were 80 already previously to its date); but 
such a settlement is good against subse- 
o judgment creditors (Beavan v. Karl of 

ford, 6 De G. M. & G. 507), and as against 
the settlor himself and volunteers claimin 
under him that are subsequent in date, an 
even (it has been held) against a bond fide 
purchaser for vulue from such latter volun- 
teers (Doe v. Rusham, 17 Q. B. 723; Lewis 
v. Rees, 3 K. & J. 132; Richards v. Lewis, 
11 C. B. 1035). On the other hand, a 
voluntary settlement, being of personal 
estate, can in no case be fraudulent within 
the meaning of, not being in fact com- 
prised within, the stat. 27 sae ` 4, and 
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theroforo is good against all the world, 
so far, at any rate, as that statute is con- 
cerned (Jones v. Croucher, 1 S. & S. 315); 
but it is clear it may be fraudulent either 
within the meaning of the 13 Eliz. o. 5, 
or within the meaning and intention of 
the Common Law, in either of which 
cases it would have no validity except- 
ing as against the settlor himself, volun- 
teers AROE under him, and, semble, 
purchasers under such volunteers (ace title 
FRAUDULENT Grrrs). On the other hand, 
n settlement for valuo, whether of lands or 
goods, not being fraudulent within the 
meaning of the Common Law, is good 
against all the world. Lastly, 

(c.) Under the Bankruptcy Act, 1869, 
s. 91, scttlements that are post-nuptial 
nro ipso facto void on the ground of 
fraud, if the settlor becomes bankrupt 
within two years from their date, and are 
also void upon the like event happening 
within ten years until proof of solvency at 
their date, the property settled being the 
bankrupt’s in his own right, and not what 
ho takes in right of his wife. 

Trusts for Creditors—Deeds of trust 
in favour of creditors, although they con- 
tain no express power of revocation, are 
(unlike other deeds, and unlike even 
voluntary deeds) revocable by the settlor, 
as n general rule (Garrard v. Lord Lauder- 
date, 3 Sim. 1), they being arrangements 
for the debtor's own convenience merely, 
and not investing his creditors with the 
charactor of cestuis que trust. Made one 
day, they may be unmade the next, upon 
a happier thought. Nevertheless, such 
dee ls become irrevocable in certain cases, 
being principally two, namely,— 

(a.) Where the creditors, or one or more 
of thom, are parties to the deed, and exe- 
cute it, it becomes irrevocable as to the 
executing creditor or creditors (Mackinnon 
v. Stewart, 1 Sim. (N. S.) 88); and 

(b.) Whero the deed is communicated to 
non-executing croditors, and they, or one 
or moro of them, after such communication, 
relying on the deed, have altered their 
positions or position relatively to the 
debtor, e. g., by abandoning some compul- 
sory proceeding which they had commenced 
against him for the recovery of their 
debts (Acton v. Woodgate, 2 My. & K. 
495; Field v. Lord Donoughmore, 1 Dru. & 
War. 227); but mere communication. not 
followed by such an alteration of position, 
does not make tho deed irrevocable. Biron 
v. Mount, 24 Beav. 649. 

Trusts in Joint Tenancies.—Equity act- 
ing upon the maxim that equality is 
equity, although it is bound to recognise 
the joint tenancies which the rules of 
law create, nevertheless seizes upon the 
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very slightest grounds of difference, dis- 
tinction, or inequality for neutralising in 
effect the incident of survivorship which 
attaches to joint tenancies, on the grout 
that such incident is unequal] or ineņu- 
table as between the tenants. And ac 
cordingly, in the case of MORTGAGES, al- 
though the mortgagees are as a general 
(and, indeed, almost invariable) rule mal: 
joint tenants at Jaw, and the legal estate 
accordingly survives to the survivor wholly. 
yet Equity, as well (a) where the amourts 
advanced by the respective mortcan:: 
arc equal, as also (b) where they are us- 
equal, breaks through the rule of Lax v 
this extent, that it secures to the decease] 
his due proportion of the mortgage debt. 
and for that purpose, and because it finds 
the legal estate already vested wholly in 
the survivor, declares the latter a trustee 
(1) for the deceased, to the extent of hi: 
proportion, and (2) for himself, as to the 
residue of the money lent. Aud again, in 
the case of runcHasES, although the pur 
chasers are made joint tenants, and ne- 
cessarily, therefore, are to remain so st 
Law, so that the legal estate survives to the 
survivor wholly, yet Equity (c) where the 
amounts advanced by the respective pur- 
chasers are u: breaks through the 
rule of Law to this extent, that it sccur: 
to the deceased his due proportion of th: 
urchased land, and for that purpose, and 
use it finds the legal estate alread 
vested wholly in the survivor, declare 
the latter a trustee (1) for the dec. asd 
to the extent of his proportion, and (2) 
for himself, as to the residue of the pur- 
chased land: but (d) where the amount: 
advanced by the respective purchasers are 
equal, Equity has no ground for breaking 
through the rule of Law, and in that case 
therefore (being one case only out of four) 
permits the incident of survivorship at 
Law to have its way in Equity as well. &= 
also SURVIVORSHIPS. 

Charitable Truats.— These are trusts in 
favour of hospitals, the people, and such 
like. As compared. with trusts in favour 
of individuals, trusts in favour of charities 
52 treated by the Court of Chancery as 

eing,— 

(1.) In some respects on a level with 

individuals ; 

(2.) In other respects with more favour 

than individuals; and 

(3.) In one respect with leas favour than 

individuals, 

Thus (1.) They are treated on a level 
with individuals in the two following re- 


spects :— 

(a.) The Court of Chancery will supply 
the want of a trustee or executor in ti: 
caso of a gift to a charity, just as it will 
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do (at any rate, since the Trustee Act, 
1850, and Trustee Extension Act, 1852) in 
the case of a gift to an individual (Mills v. 
Farmer, 1 Mer. 55); 

(b.) The Court of Chancery, equally 
with the Courts of Law, requires charita- 
ble bodies to bring their actions and suits 
within the times limited for the same b 
tho Statute of Limitations (3 & 4 Will. 4, 
c. 27); Att.-Gen. v. Christ's Hospital (3 
My. & K. 344), being no longer law. Again, 

(2.) Charities are treated with more 
favour than individuals in the two follow- 
ing respects :— 

(a.) Where a general intention to give 
to charities is evidenced by the particular 
intention which is expressed in the instru- 
ment of gift, and that particular intention 
fails from any cause, the Court of Chan- 
cery will find some other particular mode 
of making the gift effectual for a charity 
(Moggridge v. Thackwell, 7 Ves. 69, see 
title Cy-prits); whereas in the case of 
individuals the trust in such a case would 
be void for want of one of the three re- 
quisite CERTAINTIES. 

(b.) The Court of Chancery will also 
supply in favour of a charity defects in 
conveyances, not being defects which any 
statute has rendered fatal to the gift (Sayer 
v. Sayer, 7 Hare, 377); but no such assis- 
tance would be rendered to individuals 
(see sub-title VoLuNTaRY TRvsrTs) ; lastly, 

(3.) Charities are less favoured than 
individuals in this respect, that the Court 
will not marshal assets in favour of 
charities, although it will do so in the 
case of individuals. Williams v. Kershaw, 
1 Keen, 274, n. 

Vendor's Lien.—Where the vendor con- 
veys the estate sold before receiving the 
whole or some part of the purchase-money 
thereof, he has a lien, d. e., hold, on the 
estate for the unpaid purchase-money 
or unpaid part thereof; and conversely, 
the purchaser or vendee also has a lien on 
the estate contracted to be sold for the 

urchase-monoy or the part thereof where 
he has already paid, or prematurely paid, 
the same, by way of deposit or otherwise, 
and tbe contract for any reason not impu- 
table to himself afterwards goes off. Mack- 
reth v. Symmons, 15 Ves. 329; Wythes v. 
Lee, 8 Drew. 396. 

Kither the vendor or the vendee may, 
however, by his own negligence, or by 
being party to a fraud, prejudice or lose the 
priority of his lien over subsequent charges 
or claims (Rice v. Rice, 2 Drew. 73). 
Moreover, he will be taken to have aban- 
doned his lien in the following cases :— 

(1.) Where a bond, bill, promissory note, 
or covenant, is taken expressly in lieu of, 
or in substitution for, the unpaid purchase- 
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money (Buckland v. Pocknell, 13 Sim. 
406 ; Parrott v. Sweetland, 3 My. & K. 655); 

(2.) Where any security (not of a per- 
sonal nature), eg., either a long annuity 
(Nairn v. Prowse, 6 Ves. 752), or a mort- 
gage either of the same (Bond v. Kent, 2 

ern. 281), or of a distinct estate (Cowell 
v. „ 16 Vos. 278), is taken for the 
unpaid part of tho puroliase- money. 

But the lien will remain where any 
security which is of a personal nature is 
taken generally, that is to say, is not 
taken in express substitution for the pur- 
35 Collins v. Collins, 31 Beav. 


The lien avails against the following 
parties :— 

(1.) The purchaser or vendor, as the 
case may be: 

(2.) The heirs of either; 

(3.) Volunteers claiming under cither; 

(4.) Mald fide purchasers for value under 
either; 

(S.) The trustee in bankruptcy of either; 


and 

(6.) Bond fide purchasers for value 
under either, not having the legal 
estate. 

All these distinctions depend upon the 
simple principle, that the licn being a real 
right, and therefore higher in quality than 
a personal right, is not lost or merged in 
the subordinate right, unless the parties 
have so expressly agreed. 

Trustees Renewal of Lease.—In the case 
of a renewable lease which is held in trust 
by A. for B., upon the time for renewal 
coming round, if A. renews the lease in 
his own name, and expressly or impliedly 
for his own benefit, he is nevertheless held 
by the Court of Chancery to be a trustee 
for B. of the renewed lease, and it does 
not matter that the landlord, for reasons of 
his own, expressly and persistently refused 
to grant a renewal to B., or in favour of 
B. (Keech v. Sandford, 1 W. & T. L. C. 
89), the trustee being the only person in 
the world who, in such a case, is incapa- 
citated from taking a renewal in his own 
name. The like stringent rule applies in 
the case of one co-partner taking a re- 
newal behind the backs of his co-part- 
ners (Featherstonhaugh v. Fenwick, 17 Ves. 
311); also, of an executor de son tort doing 
the like (Mulvany v. Dillon, 1 Ball. & B. 
409) ; also, of a tenant for life doing the 
like (Rowe v. Chichester, Amb. 211); also 
of a joint tenant doing the like (Palmer v. 
Young, 1 Vern. 276); also of a mortgagee 
(Rushworth’s Case, Freem. 12), or mortgagor 
(Smith v. Chichester, 1 C. & L. 486; Sca- 
1 v. Powell, 2 Vern. 11) doing the 

ike. 

Permanent Improvements by Tenant.— 

2 


2 
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Where a tenant for life (but not also where 
a tenant in tail, or a tenant in fee simple) 
expends money in finishing the unfinished 
buildings of the testator or settlor, or in 
doing other works of the like permanent 
and beneficial nature, being also works 
which are necessary to be done, and which 
mill not wait, then ho is entitled to be repaid 
a proportion of those expenses, as for un- 
exhausted improvements (Hibbert v. Cooke, 
18. & N. 552; Dent v. Dent, 30 Beav. 
363). But, excepting in the two cases 
before mentioned, he is not entitled to any 
such repayment, however beneficiul or 
meritorious the result may be to the estate 
generally (Dent v. Dent, supra); and in 
all cases, therefore, other than the two 
before mentioned, it is advisable for him, 
on the one hand, if the improvements are 
of an agricultural nature, to borrow money 
for the purpose under tlie Improvement of 
Land Act, 1864 (27 & 28 Vict. c. 114), or. 
on the other hand, if the improvements are 
of a residential nature, to borrow the neces- 
sary money under the Limited Owners’ 
Residences Act, 1870 (33 & 34 Vict. c. 56). 

Heir a Trustee—When a n has a 
mortgage in fee which he has not fore- 
closed, and dies intestate, the legal estate 
in the mortgaged property descends to his 
heir or real representative; but the ad- 
ministrators of the deceased, or his per- 
sonal representatives, are entitled to the 
beneficial ownership of the moneys due on 
the mortgage, and to the security for the 
game; and, accordingly, the Court of 
Chancery, finding the legal estate in the 
heir, declares him a trustee for them to 
the extent of the moneys secured by the 
mortgage. Thornborough v. Baker, 1 Ch. 
Ca. 28. 

See also next title. 


TRUSTS RESULTING. Either, 
(1.) From purchase iu name of stranger: 


or 

(2.) From incomplete disposition of 

equitable estate; or 

(3.) From the failure of equitable oon- 

versions. 

(1.) In the case of purchasers, whether 
of land or of goods, the conveyance or 
assignment of which is taken or made in 
the name of a party other than the pur- 
chaser himself or person who pays the 
money, the GENERAL RuLe is, that the 
grantee or assignee in whom the legal 
estate is 80 vested holds the property in 
trust for the purchaser and for the benetit 
of the purchaser only. This is merely one 
form of the old rule that a feoffee without 
consideration was a trustee for the feoffor. 
But tho Exceptions to this rule are more 
important than the rule itself, and are 
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generally summed up under the head Ad- 
vancement, which title see. 

(2.) In the case of a conveyance or assign- 
ment, or devise or bequest of lands or of 
personal estate to A. in fee simple, or other 
estate, upon trust for certain estates and 
purposes which do not exhaust the entin 
fee simple or other estate, it is a general 
rule and without any exceptions, that 
all that part of the estate which is not 
exhausted by the trusts declared rezalis, 
in the case of a settlement to the settler, 
and in the case of a will to the heir or ral 
representatives of the testator if the estate 
is in realty, and to the executors or persozal 
representatives of the testator if the estate 
is in personalty (Parnell v. Hingston, 3 Sa. 
& Giff. 344). But in applying this rub it 
is necessary to distinguish conveyances cr 
assignmeuts, or devises or bequests spa 
trust, from conveyances Or assignments, of 
devises or bequests, which are merely culyect 
to or charged with certain limited beneficial 
interests, the grantee or devisee, assignee or 
legatee, in the latter case taking the entire 
residue for his own benefit after satisfyicz 
55 charge. King v. Denison, 1 Ves. & B. 

72. 

(3.) When money is directed to be turned 
into land, or land is directed to be turn 
into money, for certain purposes or up n 
certain trusts, the property is in Equity 
considered as y, from the date < 
the direction taking effect, converted ints 
that into which it is directed to be con- 
verted (see title CONVERSION); in other 
words, tlie money as being notionally lani, 
and the land as being notionally money. 
But this equitable conversion is subject to 
the following limitation, that is to say, the 
direction extends no further than the trast: 
or purposes for the sake of which it is 
given, or such of the same trusts or pur 
poses as aie capable of taking effect, and as 
also take effect, require it to extend; and 
accordingly the margin or surplus of the 
property over and above what is required for 
those trusts or purposes results in the .* 
of a deed to the settlor, and in the case of s 
will to the next of kin, so far as the direc- 
tion for conversion concerned nal 
estate, and to the heir-at-law so fer ac 1 
concerned real estate. 


TUBMAN: See title PRE-AUDIENCE. 


TURBARY (from turba, an old Latiz 
word for turf). Turbary, or common «i 
turbary, is the right or liberty of digging tux 
upon another man’s ground. Kitchin, 9 

See also title Common. 


on which parties have by law a right t 
erect gates and bars, for the purpuge « 
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taking foll, and of refusing the permission 
to pass along them to all persons who 
refuse to pay (Northam Bridge and Roads 
Co. v. London and Southampton Ry. Co., 
6 M. & W. 428.) So in the Railways Clauses 
Act, 1845 (8 & 9 Vict. o. 20), s. 50, a turn- 
pike med 3 rekon which 5 repaired 

olls payable by passengers for the use 
of the road (Reg. v. East and West India 
Docks and Birmingham Junction Ry. Co., 
2 El. & Bl. 466.) The law of turnpike roads 
is partly regulated by statute, the Act 
3 Geo. 4, o. 126, being the General Turn- 
pike Act, and having been amended by 
subsequent Acts. A turnpike- road may 
become a highway (see that title), 30 & 31 
Vict. c. 121. A mandamus does not lie to 
compel the repair of a turnpike-road (Reg. 
v. Ozford and Witney Roads (Trustees), 
12 A. & E. 427); but the proper proceeding 
is to summon in the first instance the 
treasurer, surveyor, or other officer of the 
turnpike-road trust before the justices at 
special sessions, under the stat. 5 & 6 
Will. 4, c. 50, s. 94. 


TUTEUR OFFICIEUX. In French Law, 
a person over fifty years of age may be ap- 
pointed a tutor of this sort to a child over 
fifteen years of age, with the consent of 
the parents of such child, or in their de- 
fault the conseil de famille. The duties 
which such a tutor becomes subject to are 
analogous to those in English Law of a 
person who puts himself tn loco parentis to 
any one. 


TUTEUR SUBROGE. In French Law, 
in the case of an infant under guardianship, 
a second guardian is appointed to him, the 
duties of the latter (who is called the 
subrogé tuteur) only arising where the 
interests of the infant and his principal 
guardian are in conflict. Code Nup. 420. 


U. 


UMPIRAGE. When matters in dispute 
are submitted to two or more arbitrators 
and they do not agree in their decision, it 
is usual for another person to be called in 
as umpire, to whose sole judgment it is then 
referred; the word umpiruge, in refer- 
cence to an umpire, is the same as the word 
“award ” in reference to arbitrators; but 
award is commonly applied to the decision 
of the umpire also. 

See title ARBITRATION and AWARD. 


UNDER-CHAMBERLAIN OF THE EX- 
CHEQUER. Aru officer in the Exchequer 
who cleared the tallics written by the 
clerk of the tallies, and read tho same, 
that the clerk of the pell and the comp- 
troller might soe thut their entrics were 


| 
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UNDER-CHAMBERLAIN OF THE EX- 
CHEQUER—continued. 
true. He also made searches for all records 
in the every: and had the custody of 
Domesday Book. There wero two officers of 
ri 1 but their office is now abolished. 
wel. 


UNDERLEASE. Is a lease granted by 
one who himself is only a lessee of the 
premises which he underlets. Thug, if A. 
grants a lease of land tp B. for twenty-one 
years, and B. afterwards grants a lease of 
the same land to O. for fourteen years, 
here C. would be termed the underlessee, 
and the lease, by virtue of which C. held tho 
land, an underlease. In this respect an 
underlease differs from an assignment, 
which is a transfer of the entire term, or 
residue thereof. The underlessee has no 

rivity with the original lessor, and is 
liable for rent to his immediate lessor only. 
But it is different with the assignee. 


UNIFORMITY OF PROCESS ACT. Is 
the title commonly given to the statuto 
2 Will 4, c. 39, by which a more simple 
and uniform course of proceeding for tho 
commencement of personal actions was 
established. Until the passing of that 
statute, the practice or forms of proceeding 
in the three superior Courts at Westminster 
differed greatly from each other. The im- 

rovements introduced by this statute were 
founded on the report of the Common Law 
Commissioners, a body of distinguished 
men in the legal profession, appointed to 
consider the effects of the then existing 
system, with a view to its correction. In 
some important particulars, however, the 
enactments of the stat. 2 Will. 4, c. 39, have 
been again altered by the more recent Act 
of 1 & 2 Vict.c. 110; as, for instance, under 
the Act of Will. 4 an action might be com- 
menced either by a writ of summons or by 
a capias, whereas under the subsequent 
statute, which is still in force, it can only 
be commenced by a writ of summons. 
More sweeping enactments have been made 
by the C. L. P. Act, 1852, 
See title PRucEDURE. 


UNITY OF POSSESSION. Joint posses- 
sion of two rights by several titles. As if 
I take a leuse of land from a person at a 
certain rent, and afterwards I buy the fee- 
simple of such land ; by this I acquire unity 
of possession, by which the lease is extin- 
guished ; because I, who before occupied 
the premises only in consideration of reut, 
do by the purchuse of the fee simple become 
lord of the same. Cowell. 


UNLAWFUL ASSEMBLY: Ses title Rror. 


UPPER BENCH, COURT OF. The Court 
of Qucen's Bench was so culled during tho 
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UPPER BENCH, COURT OF —conid. 


interval between 1649 and 1660, the period 
of the Commonwealth. 


USAGE. This word as used in English 
Law differs from custom and prescription, in 
that no man may claim a rent, common, or 
other inheritance by usage, though he may 
by prescription. Moreover, a usage is local 
in all cases, and must be proved; whereas 
a custom is frequently general, and as such 
is noticed without 9905 Usage, in French 
Law is the usus of Roman Law, and corres- 
ponds very nearly to the tenancy at will 
or on sufferance of English Law. 


USANCE. The time which, by the 
usage of different countries between which 
bills of exchange are drawn, is appointed 
for their payment. This is a calendar 
month, as from the 20th of May to the 20th 
of June, and what is termed a double usance 
ore of two such months, Chitty on 

ills. 


USER. Is the act of using or enjoying 
any profit or benefit to be taken from or 
upon the land, or any easement to be en- 
joyed upon or uver any land or water. And 
in law the effect of such user (if continued 
for a period sufficiently long, and under 
circumstances which indicate the exercise 
‘of a right on the part of the person so using 
the land), is to establish a prescriptive 
claim ever after to enjoy the same profit or 
easement. Co. Litt. 115 a; and see title 
PRESCRIPTION. 


USES. The word “ use, in its original 
legal application, denoted simply the 
benefit or beneficial enjoyment of land. 
The invention of uses is commonly attri- 
buted to the ecclesiastics ; and they having 
been the early lawyers, that origin is pro- 
bable. The system of uses was attended 
with numerous advantages to the true 
owners of the land,—the use not being 
subject to escheat or to forfeiture, and 
being devisable by will, and transferable 
without livery of seisin; but like other 
systems it was made the channel of nu- 
merous abuses, lands being conveyed by 
means of it to persons and in ways for- 
bidden by the words—or, at all events, by 
the policy—of the Statute Law. Thus, 
by means of the use, lands came largely into 
mortmain to spiritual corporations, con- 
trary to the Statutes of Mortmain (7 Edw. 
1; 15 Rio. 2, c. 5); and, ultimately, after 
some Acts of a more imperfect character, 
the Statute of Uses (27 Hen. 8, c. 10) was 

ssed, which in effect enacted that the use 
should be the land, and that where the use 
was there the land or legal estate should be 
and should be deemed to be. In conse- 
quence of this statute the word. ee 
departed with its original signification, 
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USES—continued. 
and became equivalent to seisin or legal es- 
tate 


By the decision in Tyrrell’s Case (4 & 5 
Ph. & M.) the Courts of Law held that the 
Statute of Uses intended the first use only, 
and that as soon as it had executed that 
use and made it the legal estate, it was 
exhausted. But the Courts of Chancery, 
while adopting the rule of Law so far, went 
further, and gave the benefit or beneficial 
enjoyment, as before, to the person intended 
to benefit, calling the first usee the legal 
estate man, or trustee merely, and the pro- 
per beneficiary, being the second or last 
usce, the cestui que trust and truc owner 
in Equity. 

By the joint operation of the Statute of 
Uses and the decision in Tyrrel?s Case two 
lines of estate have become well estab- 
lished in Law,—namely, (1) the legal estate 
in the trustee, which retains all, or nearly 
all, its ancient incidents; and (2) the equi- 
table estate in the cestui trust, which 
has received incidents analogous to those 
of the legal estate, upon the maxim, Equity 
follows the Law. 

By the means of these uses new facili- 
ties have been furnished for the conveyance 
of property. 

Ses title CONVEYANCES. 


USES, CHARITABLE : See titles CHARI- 
TIES; CHABITABLE Uses AND TRUSTS. 


USES, SUPERSTITIOUS : See title SUPER- 
STrrlocs USES. 


USHER (from the Fr. huissier, a door- 
keeper of a Court). A subordinate offi- 
cer in the Courts of Law. The chief 
usher in the Court.of King’s Bench used 
to hold his office by letters patent under 
the great seal for two lives, and to execute 
it by three deputies. But see now 15 & 
16 Vict. c. 73, ss. 16-21, which enacts that 
the ushers of the Superior Courts shall be 
appointed by the Chief Justices and Chief 
Baron respectively, and prescribes their 
salaries and tenure of office. There are 
also ushers in the Courts of Chancery, ap- 
pointed in like manner by the judges of 
those Courts. 


USHER OF THE BLACK ROD. Tho 
Gentleman Usher of the Black Rod is an 
officer of the House of Lords appointed by 
letters patent from the Crown. His duties 
are, by himself or deputy, to desire the 
attendance of the Commons in the House 
of Peers when the royal assent is given to 
bills either by the Queen in person or by 
commission, to execute orders for the com- 
mitment of persons guilty of breach of 
privilege, and also to assist in the intro- 
duction of peers when they take the oaths 
and their scats. 
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USUCAPIO. A term of Roman Law 
used to denote a mode of acquisition by 
the civil—¢e. old strict, law. It is, how- 
every sometimes used as interchangeable 
with longi temporis possessio. It corre- 
sponds very nearly to our term prescription 
or limitation, which by the stats. 3 & 4 
Will. 4, c. 27 (as to corporeal heredita- 
ments), and 2 & 3 Will. 4, c. 71 (as to in- 
corporeal hereditaments) confers a positive 
(although merely ry) title on the 
holder. But the prescription of Roman 
Law diffcred from that of the English Law, 
not only in its times (which are of less im- 
portance), but also in this great and pe- 
culiar feature, that no mala fide possessor 
(i. e., person in possession knowingly of the 
property of another) could by however long 
a period acquire title by possession merely, 
the two never-failing requisites not only to 
usucapio, but also to longi temporia pos- 
aeasio, being justa cuusa (i. e., title) and bona 
Jjides (i. s., ignorance), The term usucapio 
is sometimes, but erroncously, written usu- 
captio. In Roman Law, re-acquisition by 
usucapio was called USURECEPTIU. 


USUFRUCT (usufructus). An usufruct 
luis been defined to be that real right in 
another’s property which entitles a party 
to reap all the fruits of the thing, and in 
general to have the whole use and enjoy- 
ment of it, as far as is practicable, without 
injury to its substance (salva rerum sub- 
xtuntid). He who is so entitled to enjoy 
the fruits of another’s property is termed 
the usufructuary, in contradistinction to the 
uctual proprietor of the thing (Just. Inst. 
ii. 4). The usufructuary was invariably 
entitled for life, and for no less period; he, 
therefore, corresponds to our tenant for life. 


USUFRUIT. This is, in French Law, 
the usufruct of English and Roman Law. 


USURA MARITIMA: See titlo Fanvus 
NAUTICUM. 


USURIOUS CONTRACT : See title Usury. 


USURPATION OF ADVOWSON. Au 
injury which consists in the absolute ouster 
or dispossession of the patron, and which 
happens when a stranger who has no right 
presents a clerk, and the latter is there- 
upon admitted and instituted. 


USURPATION OF FRANCHISES, or OF- 
FICES. The unjustly claiming or usurp- 
ing any office, franchise, or liberty. 


USURY (usura.) An unlawful contract 
on the loan of money to receive the same 
again with exorbitant increase; that is, 
not only to receive the principal sum again, 
but also an exorbitant interest by way of 
compensation for the use of such principal 
sum. All restrictions upon the rate of 
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USURBY —continued. 
interest were, however, abolished by stat. 
17 & 18 Vict. o. 90. 


UTTER, TO. In lawsignifies to put in 
circulation, to offer or tender to another 
man, and is used in reference to forged in- 
struments or counterfeit coin. Thus, by 
stat. 11 Geo. 4 & 1 Will. 4, c. 66, it is 
enacted that the forging or uttering of any 
Exchequer bill, Bank of England noto, 
bill of exchange, deed, transfer of stock, 
&o., Ko., knowing it to be forged, and with 
the intent to defraud, shall be felony; and 
by 2 Will. 4, c. 34, s. 7, it is provided that 
“if any person shall tender, utter, or put 
off any false or counterfeit gold or silver 
coin, knowing the same to be counterfeit, 
he shall be guilty of a misdemeanor, and 
be imprisoned for any term not exceeding a 
year. Sec Rex v. Jones, 9 C. & P. 761. 


UTTER BAR (or Outer Bar) is the bar at 
which those barristers, usually junior men, 
practise who have not yet been raised to 
the dignity of queen’s counsel. These junior 

isters are suid to plead without the 
bar, while those of the higher rank are 
admitted to seats within the bar, and 
address the Court or a jury from a pluce 
reserved for them and divided off by a bar. 
See title UTTER BARBISTERS., 


UTTER BARRISTERS, _Barristers-at- 
law, in general, who plead without the 
bar. They are called utter barristers, i. e., 
pleaders without the bar, to distinguish 
them from the benchers, or those who have 
been readers, and are sometimes admitted 
to plead within the bar, the same as king's 
and queen’s counsel are. Cowel. 


V. 


VACATION. The interval between each 
term is termed the vacation, that is, be- 
tween the end of one term and the beginning 
of the next. These intervals of a cessation 
of business are retained under the Judi- 
cature Act, 1873, but are differently reck- 
oned, the distinction of terms having been 
abolished by that Act, in name at least. 


VADIUM MORTUUM (dead pledge) : See 
next title. 


VADIUM VIVUM (a living pledge). 
When a man borrows a sum of money of 
another (suppose £200), and grauts him 
an estate, as of £20 per annum, to hold 
till the rents aud profits shall repay the 
sum so borrowed; in this case the land or 
pledge is said to be living; it works off, 
i.e., repays and survives, the debt, and im- 
mediatdy on the discharge of that reverts 
back to the borrower, It is called a vicum 
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VAGABONDS ani VAGRANTS. For 
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VAGRAETS: Sr tile Vacasownps asp 
VaceasTs. 


VALOR MARITAGI (c of marria} 
The meaig of tis may be œliiet d 
from the fell Wing ferns ze :—7 During the 
prevalence of tue fe rial tennres the guar- 
dion was at Liertv to exercise over his 
inf nt ward the rizht of maria ge (:, ari- 
ta iu n. as ntru-istinzii-h. - I fr; an ux. tri · 
mons), Which in its fiudali se siz nin 
the power whien the lord or guardian in e. i- 
valry had of di-prsing of his infant wanl 
in matrimony. For while t. e infant was 
in ward the guardian had the power of 
tend ring Lira or her a suitable match, 
without disparigemert or  inequatity; 
which if the infants refus], they forfeited 
the value of the marriage (culorem mari- 
tai ii) to their guardian; tl. at is, so much 
as a jury would ass¢sa or any one would 
bond tile give to the Zu. irdian for such an 
alli: ice; and if the infiuts married them- 
selves without the cuirdian’s consent they 
forfeited double the like value, duplicem ra- 
lorem mauritugii. Litt. 110. 


VALUABLE CONSIDERATION. The 
distinction between a good and a valuable 
consideration is, that the forner consists of 
considerations of bl od, or of natural love 
and affection; as when a man grants an es- 
tate toa near relation from motives of genc- 
rosity, prudence, and natural duty; and 
the latter consists of such a consideration as 
money, marriage which is to follow, or the 
like, which the law cstecms un equivalent 
given for the grant. ‘The conveyance by 
bargain and sale requires to be for valuable 
consideration, as distinguished from that 
by a covenant to stand seised, which re- 

uires to be for blood or natural affection 
ess title Conveyances). In the statutes 
of Mlizabcth against fraud (18 Eliz. c. 5, 
und 27 Eliz. c. 4), a good consideration 
tneans a Valuable one. 


VARIANCES. It isa genucral rule that 


the promise. 
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VARIANCES continued. 

a party rust recover e n;: 
prsti: tat in matters impertima: : 
riwatertal to the isswe, ar merely firs 
or supertiv-as. a variation between i- 
pkai:zz and the evidence is mimporta- : 
mere Sully since the of an»: :- 
mert eocfsred by tee C. L. P. Act. 102 

Variances are of the following kind: -— 

(I.) Variance in the parties to a o. 
trect.— being either the omission a i 
pia: tiff who cght t» be joined (Gra 
v. Koferteon, 2 T. R. 22), oF the mis; 2: 
H a plintiff or d-fendant, not als t... 
. a- joinder of a defendant (1 Wma Sac: | 
231-4) which can only be pleaded in aba 
ment. These cases of variance may le 
amen. led at ais prius under the C. LP. 
Act, 1852, . 35—33. (See title Axrsı- 
MENT.) 

(2.) Variance in the consideration cf s 
eontrict,—heing the omission of any pan 
of the consideration. The variance in such 
a case is fatal (Dashwood v. Peart, M:2- 
ning s Index, 303), unless the omitted part 
is not material. Clarke v. Gray, 6 East, 
55. 

(3.) Variance in the promise in a - 
tract, —bcing the omission of any part :{ 
The variance in such a case 


| may or may not be fatal; e.g., the omisi% 


of an exception contained in the prom:- 
would be fatal (Latham v. R 2 B. & 
C. 20), but the omission of an addition «r 
of a defeasance would not be so. Miles r. 
Sheward, 8 East, 7; Hotham v. E. I. Cu. 1 
T. R. 640. 


VASSAL. Originally signified a fvuds] 
tenant or grantee of land. It særs 
doubtful what the exact relationship wa: 
that subsisted between lord and vassal: 
sume writers are of opinion that they sto! 
to each other in the relation of landlurd 
and tenant, and to a certain extent were 
the companions of cach other; while other 
affirm that the vassal was little better thin 
the slave or bondman of his lord. Th. 
state or condition of a vassal is termed 
vassalage. 2 Chitty’s Bl. 52, n. (6). 


VENDITIONE EXPONAS. A judicial 
writ directed to the sheriff commandin z 
him to sell goods which he has taken into 
his hands by virtue of a former writ (but 
to which writ he had returned that he had 
taken the goods, but that thef remained in 
his hands for want of buyers), in order te 
satisfy judgment against the defendaut. 
1 Arch, Pract. 678; Reg. Jad. 33. 


VENDORS AND PURCHASERS. The 
vendor of lands undertakes to make a goui 
title thereto, and should he fail to do &. 
the purchaser is discharged from his con- 
tract, and rccovers damages (Flureas v. 
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VENDORS AND PURCHASERS—conid. 
Thornhill, 2 W. Bl. 1078; Hopkins v. 
Grazebrook, 6 B. & C. 31). The duties of 
such a vendor are now regulated in all 
material points by the Vendor and Pur- 
chaser Act, 1874 (37 & 38 Vict. o. 78), 
8. 2, and incidentally also by the other sec- 
tions of that Act, relative to Abstracta of 
Title, Sales by Trustees, Protection of 
Legal Estate, and Tacking. On the other 
hand, the vendor of personal property (not 
being chattels real), comes under no such 
liability, unless he expressly chooses to 
warrant the title of the thing sold, the 
general maxim of the Common Law in the 
case of eales of personal propel being 
caveat emptor (Morley v. nborough, 3 
Ex. 500). Usually, upon a purchase, the 
risk of the thing purchased attaches to the 
purchaser, as fiom the moment that the 
sale is sa pay (Tarling v. Baxter, Tud. 
L. d. Mer. Law, 596). See title Satz with 
ru. erence to sales of personal property, and 
the following titles with reference to sales 
of real property (including leaseholds or 
chattels real), viz., ABSTRACT OF TITLE; 
CONVEYANCE; FRAUD; and for VENDoR’s 
Lizn—see title Trusts. 


VENIRE FACIAS. A judicial writ 
which uscd to be directed to the sheriff of 
the county in which a cause was going to 
be tried, commanding him to cause a jury 
of twelve men to come from the Body of 
his county to try the issue between the 
litigating parties. ‘The writ has been abo- 
lished by the C. L. P. Act, 1852, s. 104. 

See title Jury. 


VENIRE DE NOVO. A fresh or new 
venire, which the Court grants when there 
has been some impropriety or irregularity 
in returning the jury, or where the verdict 
is so imperfect or ambiguous that no judg- 
ment cun be given on it (2 Arch. Pract. 
1549; Smith's Action at Law, 173). In all 
cases where this trial de novo is grantable, 
the Court is bound to grant it as of right, 
and without being shackled with any 
restrictive or other condition. 


VENTER (the belly). Is used in law as 
designating the maternal parentage of chil- 
dren. Thus, where in ordinary phraseo- 
logy, we should say that A. was B.’s child 
by his first wife, he would be described in 
law as “by the first vonter;” similarly, 
we may say, “A. died scised, leaving two 
infant daughters by different venters.” 
Doe d. Barnett v. Keen, 7 T. R. 886. 


VENUE. The county in which an 
action is intended to be tried, and from 
the body of which the jurors are accord- 
ingly to be summoned, is so called. This 
county, or venue, as it is termed, when 
fixed upon and determined by the plaintiff, 
is always inserted in the margin of his de- 


VENUE continued. 

claration, which is termed “laying the 
venus in such a county; and the action 
itself is then said to be “laid ” or brought 
„within that county.” By the Judicature ' 
Act, 1873 (Sched. Rules of Proc. 28), there 
is to be no local venue for the trial of any 
action, but when the plaintiff proposes to 
have the action tried elsewhere than in 
Middlesex, he is in his statement of claim 
to name the county or place in which he 
proposes that the action shall be tried; and 
the action thereupon shall, unless the judge 
otherwise orders, be tried in the county or 
place so named. 


VERDEROR (verdurier). An officer of 
the king’s forest, who is sworn to maintain 
and keep the assizes of the forest, and to 
view, receive, and inrol the attuchments 
and presentments of all manner of tres- 

s of vert and venison in the forest. 
nwood, o. 6, s. 5. 
See also title VERT. 


VERDICT. A verdict is the unanimous 
judgment or opinion of the jury on the 

int or issue submitted to them. A ver- 

ict is either general or special. It is said 
to be general when it is delivered in 
general words with the issue; as if the 
issue be on a plea of not guilty, then a 

eneral verdict would be that the dofen- 

ant is guilty, or is not guilty, as the case 
may be. It is suid to be special when tho 
jury instead of finding the negative or 
affirmative of tho issue, as in the case of a 
general verdict, declare that all the facts 
of the case as disclosed upou the ovidenco 
before them, are in their opinion proved, 
or, in other words, find the special facts of 
the case, but that they are ignorant in point 
of law on which side they ought, upon 
these facta, to find the issue; that if upon 
the whole matter the Court shall be of 
opinion that the issue is proved for the 
plaintiff, they find for the plaintiff accord- 
ingly, and assess the damages at such a 
sum, &.: but if the Court are of an oppo- 
site opinion, then vice verad. This special 
verdict is then, together with the whole 
procecdings on the trial, entered on record ; 
and the question of law arising on the 
facts found is argued before the Court in 
banc, and decided by that Court as in case 
of demurrer. A verdict is called a priv 
verdict when tho judge has left or ad 
journed the Court; and the jury being 
agreed, in order to be delivered from their 
confinement, obtain leave to give their 
verdict privily to the judge out of Court, 
which privy verdict, however, is of no force, 
unless afterwards affirmed by a public vor- 
dict given openly in Court. Boute’s Suit 
at Law, 273; Steph. Pl. 100; Sm. Act. ut 
Law, 159. 
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VERGE (virga, rod). The Court of the 
Marshalsca had jurisdiction within tho 
verge of the Court, which, in this respect, 
extended for twelve miles round the king’s 
place of residence. The word“ verge” is also 
used to signify a rod or stick by which 
one is admitted tenant toa copy hold estate, 
by holding it in one’s hand and swearing 
fealty to the lord of the manor, Old Nat. 
Brev. 17. 


VERIFICATION. Is a certain formula 
with which all pleadings containing new 
affirmativo matter must conclude. It is in 
itself an averment that the party pleading 
is ready to establish the truth of what he 
has set forth. It is either common or 
special. The common verification runs in 
the following form: And this the plain- 
tiff [or defendant] is ready to verify.” A 
special verification is used only when the 
matter pleaded is to be tried by record, or 
by some other method than the ordinary 
mode of trial by jury ; and in the case of 
a trial by the record would be in the ſol- 
lowing form : And this the plaintiff [or 
5 ready to verify by the said 
record,” hen new matter is introduced 
into a pleading, it must always cunclude 
with a verification. Steph. Pl. 479; Finch’s 
Law, 359. 

See also title Er Hoc Pagatts EST 
VERIFICARE. 


VERT (Fr. green). In general signifies 
everything that grows and beurs green leaf 
within the forest. There are two sorts of 
vort in every forest, viZ., over vert and 
neather vert. Over vert, sometimes also 
called hault-boys, is all mannor of great 
wood, as well such as bear fruit as do not. 
Old ash and holly trees are accounted over 
vert. Neather vert, sometimes also called 
soulh-boyx, comprises all kinds of under- 
wood, bushes, thorns, gorse, and such like. 
Whether fern and heuth are included 
under the term “neather vert,” seems doubt- 
ful. Manwood argues that they are not; 
Fleetwood and Hesket maintain the con- 
trary opinion. Tho vort which grows in 
the King's demesne woods is termed special 
vert. From this word “ vert” is derived the 
word “ verderor.” See Harewood, o. 6, ss. 2, 
4, 5. 


VESTED INTEREST. An interest, pro- 
perty, or estate, whether in possession or 
not, which is not subject to any condition 
precedent and unperformed. The interest 
may be either a present and immedinte 
interest, or it may be a future but uncon- 
tingent, and therefore transmissible, in- 
terest, an interest which is contingent not 
being transmissible at all. Thus a vested 
remainder is that description of remainder 
by the creation of which a present interest 
passes to the party; and though tho ro- 
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VESTED INTEREST —continued. 
mainder itself, ex vi termini, can only be 
enjoyed in futuro, yet a present, imnnr- 
diate, and disposable interest, as remaindcr- 
man, is at once conveyed, and therefore 
the remainder is called a vested remaindcr. 
A vested interest is not necessarily an 
unconditional interest; on the contrary, it 
is frequently qualified by some condition. 
being, however, a condition which de> 
not extend to delay tho vesting of the 
interest. 

VESTED LEGACY. A legacy is said to 
be vested when the words of the testator 
making the bequest convey a transmissible 
interest, whether present or future, to the 
legatee in the legacy. Thus a legacy w 
one, to be paid when he attains the age of 
twenty-one years, is a vested legacy, 
because it is given unconditionally and 
absolutely, and therefore vests an imme- 
diate interest in the legatee, of which the 
enjoyment only is deferred or postponed ; 
and if such legatee die before that age. 
his representatives shall receive it out of 
tle testutor’s personal estate at the time 
that it would have become payable Lad 
the legatee himself lived. But if the 
legacy were given when or if the legatee 
attain a certain age, it would not be vested, 
i. e., transmissible, until that age; ani if 
the legatee were to die before that age, tl. e 
legacy would fail to take effect, and his 
representatives could make no claim to it 
For in this case the bequest is a kind of 
conditional one, depending upon the hap- 
pening of a certain event, viz., the lega- 
tee’s attaining the specified age. See Ro- 
raston’s Case, Palett v. Pawlett, Stap ton 
v. Cheales, and Hansom v. Graham, Tud. 
L. C. Conv. 


VIAGÈRE, RENTE. In French Law is 
a rent-charge or annuity payable for the 
life of the annuitant. 


VICAR (vicarius). The priest or par- 
son of every parish is termed a rector, 
unless the predial tithes be appropriated, 
and then he is called a vicar, that is, bas 
the part of a vice-rector. The distinction, 
therefore, between a parson and vicar is 
this, that the parson has for the most part 
the whole right to all the ecclesiastical 
dues in his parish ; but a vicar has gene- 
rally an appropriator over him, entitled to 
the best part of the profits, and to wham 
he is in effect perpetual curate, with a 
standing salary. Cowel; Wms. Real Prop. 
330, 8th ed. 


VICAR-GENERAL. Is an ecclesiastical 
officer in each diocese, appointed by, and 
acting under, tho authority of the bishop. 
Ho formerly was only occasionally constitu- 
ted during the bishop's absence from his 
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VICAR-GENERAL—continued. 

diocese; but now he is the perpetual repre- 
sentative of the bishop in certain matters, 
such as the granting of licences, &c., 
where there is nothing of contention or 
litigation between the parties. Heap 

to have no criminal jurisdiction, and there- 
fore cannot inquire, in the place of the 
bishop, into such offences as quarrelling, 
brawling, or smiting, &c. Rogers Ecc. 
Law, 143, 144; Gibs. Introd. 23: Thorpe 
v. Mansel, 1 Hag. Con. 4, in notis. 


VICARIAL TITHES. Those tithes to 
which vicars are entitled, and which aro 
generally called privy or small tithes. 

See title TITHES. 


VICINAGE (from the Fr. voisinage, 
neighbourhood). Common because of 
vicinage or neighbourhood, signifies the 
right exercised by the inhabitants of two 
townships which lie contiguous to each 
other, of intercommoning one with another; 
the beasts of the one straying mutually 
into the other’s ficlds without any molesta- 
tion from either. 

See title Common. 


VIDELICET, or SCILICET. The 
words to wit, or, that is to say, so fre- 
quently used in pleading, are technically 
called the videlicet, or seilicet ; and when 
any fact alleged in oe is preceded 
by, or accompanied with, these words, 
such fact is, in the language of the law, 
said to be laid under a videltcet. The use 
of the videlicet, or sctlicet, is to point out, 
particularise, or render more specific that 
which has been previously stated in 
general language only; also to explain 
that which is doubtful or obscure. It has 
been called by Lord Hobart a hand- 
maiden to another clause.“ Where the 
scilicet is contrary to the preceding general 
statement it may be rejected ( Dakin's Case, 
2 Wms. Suund. 678). But a videlicet, or 
scilicet, which is not so contrary, and 
which is not mere surplusage, cannot be 
rejected as immaterial, but may be tra- 
versed like any other averment. See 
notes to Dakin's Case, supra. 


VIEW. In real actions a defendant 
might have demanded a view, that is, 
a sight of the thing, in order to ascertain 
its identity and other circumstances. As 
if a real action were brought against a 
tenant, and such tenant did not exactly 
know what land it was that the de- 
mandant asked, then he might have 
prayed the view, which was that he might 
see the land which the demandant claimed 
(F. N. B. 178). And now generally under 
the C. L. P. Act, 1854, s. 58, an inspection 
of real or personal property mny be had or 
made whenever it would conducive to 
the right decision of a cise. 


379 


VIEW OF YFRANKPLEDGE. The 
office which the sheriff in his County 
Court, or the bailiff in his hundred, per- 
formed in looking to the king’s peace, and 
seeing that every man was of some pledge. 

Ses title FRANKPLEDGE, 


VIEW OF AN INQUEST. Is a view 
or inspection taken by a jury, summoned 
upon an inquisition or inquest, of the place 
or property to which the inquisition or 
inquiry refers. 

See title View. 


VI LAICA REMOVENDA. A writ 
that lies where two persons contend for 
a church, and one of them enters into it 
with a great number of laymen, and keeps 
out the other vi et armis; then he who is 
80 kept out shall have this writ directed to 
the sheriff, by virtue of which he shall 
remove such lay force. But the sheriff 
must not remove the incumbent out of tho 
church, whether he is rightfully there or 
not, but only the force, or laymen, that 
accompanied him. Les Termes de lu Ley; 
Cunningham. 


VILL. Seems to bear the same signi- 
fication in law as a town or tithing, and 
each of them is said to have had originally 
a church, and celebration of divine ser- 
vice, sacraments, and burials ; though this 
seems to be rather an ccclesiastical than a 
civil distinction, and hence it is that tho 
word " vill ” has by some writers been de- 
scribed as a parish or a manar. It appears 
to have some different signitications, but 
its more ordi meaning was that of a 
town ; and the Statute of Exeter (14 Edw. 
1) so uses it in making frequent mention 
of vills, demi-vills, and mlets. Sir 
Henry Spelman conjectures entire vills to 
have consisted of ten freemen or frank- 
pledges (hence tithing), and demi-vills of 
five. Co. Litt. 115 b.: stat. 14 Edw. 1: 
Spel. Gloss. 274; 1 Inst. 115; Bract. lib. 
4, o. 31. 


VILLAINS, or VILLEINS. Were a 
sort of people under the Saxon government 
in a condition of downright servitude, 
who were used and employed in the most 
servile works, and are even said to havo 
belonged to the lord of the soil, like the 
cattle or stock upon it. They seem to 
have been those who held what is termod 
the folk-land, from which they were re- 
moveable at the lord’s pleasure. These 
villeins, belonging principally to lords of 
manors, were either villeins regurdant, 
that is, annexed to the manor or land, or 
else they were villeins in gross, or at large, 
that is, annexed to the person of the lord, 
aud transferable by deed from one owner 
to another, either apart from, or with, the 
land. Tho tenure by which villeins held 
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their land, and their condition in general, 
was termed “villennage.” Cowel; Les 
Termes de la Ley. 

See title VILLENAGE. 


VILLANIS REGIS SUBTRACTIS RE- 
DUCENDIS. A writ that lay for the 
restoring the king’s bondmen who had 
been carried away by others out of his 
manors to which they belonged. Reg. 
Orig. 87; Cowel. 


VILLANOUS JUDGMENT. Such a 
judgment as threw the reproach of villany 
und shame on those aguinst whom it was 
given, and by which they were discredited 
and disabled. as jurors or witnesses; for- 
feited their goods, and chattels, and lands, 
for life; had their lands wasted, their 
houses razed, their trees rooted up, and 
their bodies committed to prison (1 Hawk. 
P. C. 193; Lamb. Eiren.). A judgment in 
attaint against unjust jurors had these 
effects, and was, therefore, a villanous 


judgincnt. 
See titles ATTainT; JURORS, [IMMUNITY 
or. 
VILLENAGE. This was the species of 


slavery or serfdom in which villeins lived; 
for the varieties of whom see title VII- 
LAINS. It was a state of society recognised 
by the law, but which, from various cir- 
cumstances favouring liberty, has entirely 
dirappeared out of England: tbe latest 
cases on the subject being Crouch’s Case 
(9 & 10 Eliz.) and Pigg v. Caley (15 Jac. 1); 
and according to the genius of the English 
constitution, as explained by Mr. Har- 
greaves in his argument in Somersett’s 
Case, no new slavery can be introduced 
into England. So jealous, indeed, was the 
law of any such new form of it, that it 
was at one time doubted whether a con- 
tract of servico, intended to last during 
tho life of the servant, was legal; a ques- 
tion decided in favour of the legality of it 
in Wallis v. Day (2 M. & W. 273 (1837)). 
A slave who is for ono moment introduced 
by his master on English territory is, 
therefore, absolutely free (Somersett’s Case, 
20 St. Tr. 1), nor may his owner carry 
him by force out of the country (Magna 
Charta and Habeas Corpus Act); although 
if tho slave of his own accord return with 
his master to the slave couutry, his slavery 
ut once re-attaches. The Slave Grace, 2 
Ilagg. Adm. 91. 


VINCULO MATRIMONII, DIVORCE A. 
A divorce from the bond of matrimony. 
See title DIVORCE. 


VIOLENT PRESUMPTION: See title 
PRESUMPTION, 


VIRTUTE CUJUS (by reason whereof ). 
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VIRTUTE CUJUS—continued. 
That part of the declaration in an act: 
which, after setting forth the vari- 
grievances complained of, a b 
poni out the injurious results which hase 

owed therefrom, is frequently technirsiis 
spoken of as the virtute cujus,” from k 
words employed therein, which are. 
reason whereof.” Thus, in an action tr 
diverting water from the plaintiff's i. 
the declaration, after stating the plaintiz? 
right to the water, and particularising the 
injurious act complained of, proceeds : 
pani out the injury which the plaitt 

sustained in consequence, in the f. 

lowing manner: “and the plaintiff. 'y 
reason of the premises, had been prevents! 
from working his said mill in so efira 
a manner as ho heretofore has, and otb 
wise could and would have done, &e. K. 
Beo Doctr. Pl. 351: 11 Rep. 106; Sterk 
Pl. 221, 5th edit. 


VISITATION. The office performed by 
the bishop of every diocese once in evry 
three years, or by the archdeacon once ia 
every year, of visiting the churches and 
their rectors. These visitations were in- 
stituted for the purpose of correcting sny 
abuses or irregularities that might ari» 
therein; and the persons who perform such 
visits are termed the visitors (Corel) 
Most, if not all, of the colleges at Oxforl 
and Cambridge have their visitors. 


A 
VIVA VOCE. As applied to examina- 
tions of witnesses and generally, this 
phrase is equivalent to oral; it is used in 
contradistinction to evidence on affidatits. 


VOIDANCE: See AVOIDANCE. 


VOIR DIRE (see him speak). This 
phrase is applied to denote that prelimi- 
nary examination which the judge makes 
of one presented as a witness, where the 
witness's competency is objected to. If 
the witness is a child of very tender years, 
the judge will examine him on the tear 
dire, to test his knowledge of the sacred- 
ness of an oath. If the result of such 
preliminary examination supports the ob- 
jection to incompetency, then the witness 
will be rejected; but in the general case 
the judge inclines to allow the competency, 
leaving the objection to go to the credibility 
merely. The examination on the voir dire 
may be made at any stage of the trial, 
whenever the occasion for it arises, 


VOLUMUS. The first word of a clause 
in the king’s writs of protection and letters 
patent. Cowel. 

See titles PROTECTION ; PATENT. 


VOLUNTARY CURTESY A voluntary 
act of kindness. An act of kindness per- 
tormod by ono man towards another, of 


Soe 
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VOLUNTARY CURTESY— continued. 
the freo will and inclination of the doer, 
without any previous request or promise 
of reward made or offered by him who is 
the object of the curtesy. From such a 
voluntary act of kindness the law implies 
no promise on the part of him who is 
benefited by such act that he will make 
any remuneration or return for the same; 
for if it were otherwise, one man might 
impose a legal obligation upon another 
against his will. If, however, the curtesy 
or act of kindness was performed at the 
instance or rcquest of the party benefited, 
then the law implies a promise on the part 
of the latter to make a remuncration or 
return for such act. Hence the meaning 
of the phrases, that a “ voluntary curtesy 
will not support an assumpsit,“ but that 
“a curtesy moved by a previous request 
will.” See Lampleigh v. Braithwait, Hob. 
105; 1 Smith’s Leading Cases, 139; 3 Bos. 
& P. 250, in notis; Durnford v. Messiter, 
5 M. & S. 446. 

See title CONTRACTS. 


VOLUNTARY JURISDICTION. Those 
Courts are said to have a voluntary juris- 
diction which are merely concerned in 
doing or settling what no one opposes, and 
which keep an open office for that pur- 
pose (as granting dispensations, licences, 
faculties, and other reinnauts of the papal 
jurisdiction), but do not concern them- 
selves with administering rodress for any 
injury. 

VOLUNTARY OATHS are such as per- 
sons take in extra-judicial matters, and 
not regularly in a Court of Justice, or before 
an officer invested with authority to take 
the same. 


VOLUNTEERS. For the military use 
of this word, see title ARMY; and consult 
stat. 26 & 27 Vict. c. 65. In the language 
of Equity, it denotes a person becoming en- 
titled to property ez causd lucrativd (i. e., 
without giving any payment or other con- 
sideration for the same), and in that sense 
is opposed to a purchaser for value. 

See also title Trusts. 


VOTES AND PROCEEDINGS. In the 
Houses of Parliament the clerks at the 
table make brief entries of all that is 
actually done; and these minutes, which 
are printed from day to day for the use of 
members, are called the “ Votes and Pro- 
cecdings of Parliament.” The votes and 
proceedings of the House of Commons are 
published by the Speaker’s authority, and 
sold to the public as well as distributed 
among the members themselves; but those 


of the House of Lords are not published 


nor sold, although they can be obtained as 
a favour by persons desiring them. From 
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VOTES AND PROCEEDINGS—contd. 
these “ votes aud proceedings” the journals 
of the House are subsequently prepared, 
by making the entries at greater length; 
but in neither is any notice taken of the 
speeches of a debate. 


W. 


WADSET. A Scotch term for mort- 
gage. 


WAGER OF BATTLE. This was o 
mode of trial, as to the meaning of which, 
see title BATTLE. It was abolished in 
writs of right by the 59 Geo. 3, c. 46; and 
as the same statute abolished also appcals 
of murder, of treason, and of felony, this 
mode of trial may be considered to have 
been then abolished altogether. 


WAGER OF LAW This was a species 
of “ decisory oath ” taken by the defendant 
to an action on a simple contract, and in 
some few other actions, not being on 
specialties. The defendant swore in Court, 
in the presence of eleven compurgators, 
that le owed the plaintiff nothing, or that 
he did not detain the plaintiff's goods, and 
the eleven swore that they believed his 
oath to be true. This mode of trial was 
only admissible in the absence of all evi- 
dence; the Court would rather dischargo 
the defendant on his oath than charge him 
on the plaintiff's uncorroborated oath. 
Wager of law was abolished by 3 & 4 
Will. 4, c. 42, 8. 13. 


WAGERING. By the stat. 8 & 9 Vict. 
b. 109, all contracts or agreements, whether 
by parol or in writing, by way of gaming 
or wagering are declared null and void; 
end no action or suit is maintainable for 
recovering any sum of money or other 
valuable article alleged to be won upon any 
wager, or which has been deposited in the 
hands of any person to abide the event of 
the wager. And by the stat. 16 & 17 Vict. 
c. 119 (extended to Scotland, and generally 
rendered more rigorous, by the Betting Act, 
1874, 37 & 38 Vict. c. 15) a penalty is 
imposed upon persons being the occupiers 
or owners of beiting-houses, and who re- 
ceive money to abide the event of any 
wager; or who advertise advice on races, 
subject to certain exceptions mentioned 
in the Act. Those statutes have produced 
an alteration in the Common Law; for 
by the Common Law an action might havo 
been maintained on a wager, strictly so 
called, if it was not against the interests 
or the feelings of third persons, and did not 
lead to geri a 1 and was not con- 
trary to public policy. Thackoorseydass v. 
Dhondmull, 4 Moo. Ind. App. 389. ž 
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WAGES. Tho payments made to ser- 
vants and workmen are so called. 
See titles LABOURER; SERVANT. 


WAIFS. If a folon, in his endcavours 
to escape pursuit, waived, i. e., threw away, 
the goods stolen, then the king's officers 
(or the lord’s bailiff) might have seized 
the goods to the king’s (or the lord’s) use, 
and keep them as a punishment upon the 
trne owner, if he did not prosecute the 
thief within a year and a day, or at least 
give evidence against him leading to his 
conviction; but such owner, if he was a 
foreign merchant, i. e., a stranger to our 
laws, was not so punished. Waifs are to 
be distinguished from bona fugitiva, which 
arc the goods of the felon himself, which he 
abandons in his flight from justice. 

See title Fuairive’s Goons, 


WAIN, WAINAGE. A cart or wag- 
gon, with its equipments The law ex- 
empted the labourer's wainage from PE 
taken for debt (see MAGNA CHARTA); an 
many similar exceptions, suited to modern 
socicty, are afforded by our law to the 
honest but unfortunate debtor. Bee Simp- 
son v. Hartopp (1 Sm. L. C. 385), as to what 
things are privileged from distress; and 
seo also the provisions of the Bankruptcy 
Act, 1869, as to the clothes and bedding 
of the bankrupt, and of his wife and family. 


WAIVER. This word is commonly 
uscd to denote the declining to take ad- 
vantage of an irregularity in legal pro- 
ceedings or of a forfeiture incurred through 
breach of covenants in a lease. A gift of 
goods may be waived by a disagreement to 
accept; and then it is no gift. See Hill 
v. Wilson (L. R. 8 Ch. 888), for a modern 
application of this doctrine. So, also, a 
plaintiff may commonly sue in contract, 
waiving the tort. But the doctrine of 
waiver is chiefly valuable in connection 
with covenants in leases; and in this use 
of it waiver is commonly said to be of two 
sorte, namely, (1.) Implied waiver, and 
(2.) Actual waiver. With reference to tho 
first kind of waiver, a receipt of rent by a 
landlord after notice of a breach of cove- 
nant committed by his tenant prior to the 
rent becoming due, was an implied waiver 
of his right of entry for that particular 
breach (Co. Litt. 211, s. 6); and with 
reference to the second kind of waiver, if 
a landlord, in express terms, waived his 
right of re-entry on the ground of the 
breach for that once, he was considered in 
law to have waived it also for all subse- 
quent breaches of the same covenant; but 
by the stat. 22 & 23 Vict. c. 35, s. 6, the 
effect of an actual waiver is now reduced 
in this respect to that of an implied, which 
is the most ordinary kind of waiver. 
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WALES. It appears that England and 
Wales were originally but one country: 
and that even after Wales had princes of 
its own, the kings of England exercised a 
superiority over them. King Edward L, in 
the twenty-eighth year of his reign, annexed 
the marches of Wales perpetually to the 
Crown of England; and the annexation 
was completed by the 27 Hen. 8, c. 26. 
By the subsequent stat. 34 & 35 Hen. 8, 
c. 26, Wales was divided into twelve coun- 
ties, a president and council appointed for 
tho Principality, and two justices were to be 
assigned to hold a session twice every year. 
By the 1 Wm. & M. st. I, c. 27, the Court 
of the President and Council was abolished, 
and the process of the Courts at Westmin- 
ster was partially extended to Wales. 
And now by 20 Geo. 2, c. 42, s. 3, in an 
Act of Parliament, the word “ England ” is 
made to include Wales and Berwick-on- 
Tweed as well as England proper; and by 
11 Geo. 4 & 1 Will. 4, c. 70, the process 
of the Courts at Westminster was made the 
exclusive process in Wales, and the circuits 
ao and South Wales were estub- 

ished. 


WAPENTAKE. A local division of the 
country; the namo is in use north of the 
Trent to denote a hundred. The deriva- 
tion of the name is said to be from wea 
and take, and indicates that the division 
was originally of a military character. 


WAR: See titles ARMY AND Navy; Mi- 
LITIA ; VOLUNTEESS. 


WARD. A division in the city of 
London committed to the special ward, ie. 
guardianship, of an alderman. The name 
also denotes a prison or division thereof. 
All infants are likewise denominated wards, 
as to whom see title INFANTS. 


WARDEN. A keeper, e.g., the Warden 
of the Cinque Ports, the Warden of tie 
Stannaries, and the Warden of the Fleet 
Prison. 

WARD-MOTE. The Court of the divi- 
sion a the City of London which is called a 
“ward.” 


WARDS, COURT OF. This was a Court 
established by Henry VIII., and to which 
he afterwards added the office of liveries 
(32 Hen. 8, c. 46). The Court was abolished 
by 12 Car. 2, c. 24, along with the militury 
tenures. 


WAREHOUSING SYSTEM. This sys- 
tem, called also the Bonded Warehouse, or 
Bonding, System, is that by which goods 
impo are allowed to be deposited in 
public warehouses at a reasonable rent 
without payment of the duties on importa- 
tion if they are re-cxported ; or if they are 
afterwards withdrawn for home consump- 
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WAREHOUSING SYSTEM—continued. 
tion, without payment of such duties until 
they nre so withdrawn. The principal 
statutes regulative of tho matter are, the 
stut. 43 Geo. 3, c. 132, whereby the system 
was first established, the consolidation stat. 
3 & 4 Will. 4, c. 57, and the recent stats. 
23 & 24 Viet. e. 36, and 32 & 33 Vict. c. 103, 
called the Customs and Excise Warehous- 
ing Act, 1869, 


WARRANT. A precept under hand 
and seal to an officer to take up an offender, 
to be dealt with according to due course of 
law. 

See title ConsTaBLe, 


WARRANT OF ATTORNEY: See title 
POWER or ATTORNEY. 


WARRANTIA CHARTE. A writ which 
lay for a man who was enfeoffed of lands 
with warranty, and who being afterwards 
sued or impleaded in assize or other actions 
in which he could not vouch to warranty, 
was permitted by means of this writ to 
compel the feoffor, or his heirs, to warrant 
the land to him ; and if that writ were ob- 


tained by the feoffee pending the first writ . 


aguinst him, then in case the land were 
recovercd from him, he should recover as 
much lands in value against the warrantor 
(F. N. B. 134; Les Termes de la Ley, 372, 
588). The writ was abolished by 3 & 4 
Will. 4, c. 27, 8. 36. 


WARRANTY. This word applies both 
to real and to personal property. 

I. As applied to real property—it is a 
covenant, i. e., a promise by deed, by the 
grantor for himself and his heirs to war- 
rant, i. e., secure, the grantee and his heirs 
in the thing granted against all the world. 
The benefit of such a warranty appeared 
when it was attempted to evict the grantee 
of the lands, who thereupon either vouched 
his warrantor, or obtained judgment in a 
writ of warrantia chartz against him to 
defend his e k else to recompense him 
with other lands of equal value. 

Warranty was either implied or express. 
By the old law, every feudal grant, by the 
word “dedi,” involved or implied a war- 
ranty; but in otber modes of grant of a 
more recent origin an express clause of 
warranty was required. 

A warranty bound not only the warrantor 
himself but also his heirs, and it made no 
difference whether the warranty was lineal 
or collateral, that is to say, whether the 
heirs had or not derived, or might or not 
by possibility have derived, title from or 
through the warrantor. But the heir in 
either case was in theory bound only if he 
had received other sufficient lands or assets 
by descent from the warrantor, although 
both in lineal and in collateral warranty 
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WARRANTY —contlinued. 


he was in effect bound whether he had re- 
ceived such lands or not, inasmuch as the 
assets he should have recovered upon up- 
setting the warranty of his ancestor were 
454 as assets by descent from his ances- 
tor, and as such would be liable to make 
good his warranty. This was an evident 
abuse of a proper principle; and the abuse 
was corrected,—as to the warrantics of 
tenants by the curtesy, by the stat. 
6 Edw. I, o. 3: and as to the warranties 
of tenants in dower, by the stat. 11 Hen. 7, 
s. 20; and as to the warranties of tenants 
for life generally, by the stat. 4 & 5 Anne, 
c. 16; and last of all, as to the warranties 
of tenants in tail, by the stat. 3 & 4 Will. 4, 
c. 74, s. 14. 

II. As applied to personal property—a 
warranty may also be either express or im- 
plied. The better opinion is, thut there is 
no implied warranty of title upon the sale 
of personal chattels, but there may, of 
cou be an express warranty of title. 
And neither is there any implicd warranty 
of the goodness or soundness of the articles 
sold, but there may of course be an express 
warranty to that effect; and there is an 
implied warranty that the goods sold are 
fairly merchantable, or will fairly answer 
the purposo for which they are known to 
be bought, e.g., that provisions are whole- 
some. The custom of trade muy also give 
rise to an implied warranty of goodness, 
e.g., Where goods are bought and sold by 
sample (2 East, 314). A general warranty 
does not extend to obvious defects, e. g., to 
the want of the tail in a horse that is war- 
59 8 perfect. Dig. 18, 1, 43, s. 1; 1 Salk. 

11. 

A warranty differs from a misrepresenta- 
tion (whether fraudulent or innocent) in 
that a warranty must always be given con- 
temporaneously with and as part of the con- 
tract, whereas a misrepresentation precedes 
and induces to the contract. And while 
that is their difference in nature, their dif- 
ference in consequence or effect is this: 
that upon breach of warranty (or false 
warranty), the contract remains binding 
and damages only are recoverable for the 
breach; whereas upon a false representa- 
tion the defrauded party may elect to 
avoid the contract, and recover the entiro 
price paid. 

See title Faaup; and next title. 


WARRANTY, BREACH OF. This must 
be distinguished from misrepresentation. 
For the warrantor is liable fur damages for 
breach of warranty whether he knew or did 
not kuow that the thing sold was imper- 
fect, when as for a misrepresentation he 
would only be liable if he knew it was false 
when he made it. 
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WARRANTY, BREACH OF—conid. 

The remedy for a breach of warranty 
differs also from the remedy for a misrepre- 
sentation. Thus, on breach of warranty 
the purchaser is not entitled to return the 
article and get back his money; at the 
most he can only obtain damages which 
will go in part reduction of the price. On 
the other hand, in caso of a misrepresenta- 
tion the purchaser is entitled to send back 
the article and have his money returned to 
him. 

A warranty may be eithcr express or 

implicd— 

(I.) Express, where given in so many 
words at the time of the pur- 
chase; 

(2.) Implied, where the purpose for 
which the article is bought is 
known to the seller. 


WASTE. This word, which is derived 
from rastum, denotes that havoc or devasta- 
tion which arises from exceeding the right 
of user. The word is, therefore, applicable 
only to persons having limited interests or 
estates in lands, e.g., tenant for life, or pur 
autre vie, tenant in dower, and tenant by 
the curtesy; and it is inapplicable, as a 
general rule, to tenants in fee tail or in fee 
simple. 

By the Common Law waste was punish- 
able in the cases only of tenants for life 
who were such by operation of law, namely, 
tenant in dower nd tenant by the curtesy ; 
but by the Statute of Marlbridge(52 Hen. 3), 
c. 23, it was made punishable in the cases 
also of tenants for life, or pur autre vie, or 
for ycars, who were tenants by the creation 
of the parties or of the settlor. Further- 
more, the Courts of Equity have long inter- 
fercd to remedy waste in cases in which the 
Courts of Law were powerless to interfere ; 
and there has grown up accordingly a dis- 
tinction of waste into legal on the one hand, 
being such as Law can restrain; and eguit- 
able on the other hand, being such as 
Equity alone can restrain. However, by 
the Judicature Act, 1873, this distinction 
appears to be abolished, in pert at least 
(36 & 37 Vict. o. 66, s. 25, sub-s. 8), if not 
alsoin whole (sub-s. 11), as from the 2nd of 
November, 1875. 

While the distinction before mentioned 
subsisted, the divisions and sub-divisions 
of waste were the following :— 

(1.) Legal waste, being cither 

(a.) Voluntary waste; or 
(b.) Permissive waste; and 

(2.) Equitable waste, which was in all 
cases voluntary, and so is described as 
cquitable waste only. 

(1 a.) Voluntary legal waste consisted in 
the following particulars: pulling down 
uses, pulling down wainscots, doors, 
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WASTE — continued. 
windows, furnaces, and other such fixtures, 
causing timber trees to decay, stubbing up 
underwood, cutting down fruit-trees in an 
orchard, cutting down trees which shelter 
the mansion; also, opening new gravel pita 
lime pita, clay pits, &c., or new mines cf 
metal, coal, or the like; also the conver- 
sion of old meadow land into arable, or of 
arable into plantation, or the like; and 
even ploughing up a rabbit warren (Ange- 
stein v. Hunt, 6 Ves. 488), or reclaimir: 


deer in a park. Ford v. Tynte, 2 J. & H. 
1 


53. 

(1 b.) Permissive legal waste consistai 
in suffering houses to get into decay; but 
the Courts have ceased tu give any remedy 
or assistance in such cases (Warren v. 
Rudall, 1 J. & H. 1, 13), notwithstaniinz 
the same are generally considered to hate 
been comprised in the Statute of Gloucester, 
6 Edw. 1, c. 5. 

(2.) Equitable waste consisted in “ mali- 
cious, extravagant, or humorsome acts of 
destruction on the part of a tenant who was 
not impeachable for waste at law, e.g., 
where a tenant for life without impeach- 
ment of waste, pulls down or dismantles 
the mansion-house (Vane v. Lord Barnard, 
2 Vern. 738), or pulls down farm-houses 
(Aston v. Aston, 1 Ves. 265), or totally de- 
stroys a plantation (Id.), or fells ornamental 
timber (Rolt v. Lord Somerville, 2 Eq. Ca. 
Abr. 759); or, again, where a tenant in tail 
after possibility of issue extinct commits 
the like acts of waste (Ait.-Gen. v. Duke 
of Marlborough, 3 Madd. 538); or, again, 
where a devisce in fee simple with an exe- 
cutory devise over on his death without 
leaving issue, or on any other event, does the 
like acts of waste (Turner v. Wright, 1 
Jobns. 740); or, again, where a tenant in 

ession under a disputed title does the 
ike acts of waste. Earl. Talbot v. Hope Scott, 
4 K. & J. 96. 

Procedure in cases of waste: The legal 
remedy for waste used to be either a writ 
of waste (which, however, was abolished 
by 3 & 4 Will. 4, c. 27, s. 36), or an action 
on the case; and at the present day the 
legal remedy is an action on the case, in 
which action an injunction may also be ob- 
tained. But the equitable remedy, which 
was and is by bill, was and is more gene- 
rally resorted to; and Equity, which until 
1854, had exclusive jurisdiction by injunc- 
tion used to interfere, and also still inter- 
feres, in the three following groups of 

8.— 

(1.) Where a remainderman for life in- 
tervenes in the order of the limitations be- 
tween the tenant who commits the waste 
and the owner of the inheritance in re- 
mainder or reversion (Tracy v: Tracy, 1 
Vern, 23); 
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(2.) Where the tenant for life who com- 
mits the waste is in collusion with the 
remainderman in fee to the prejudice of 
an intervening contingent remainderman 
(Garth v. Cotton, 1 Ves. 546); and 

(3.) Where the waste is equitable as op- 
posed to legal. 

And see titles EyciTaBLe WASTE ; 
LEGAL WASTE. 


WATCH. Watching is properly for the 
npprehending of rogues in the night, as 
warding is for the day; for default of watch 
or ward the township may be punished. 

See also title PoLicx. 


WATER-BAILIFF. An officer in port 
towns for the Karching of ships. In the 
City of London he has the supervising of 
tish brought thither, the gathering of the 
toll arising from tho Thames, and the arrest 
of men for debt, or other personal or criminal 
matters, on that river. 


WATER AND WATERCOURSE: See 
title EASEMENITS. 


WATEEMEN. These are eight over- 
scers elected annually by the Lord Mayor 
and Court of Aldermen of the City of Lon- 
don to exercise supervision over all wherry- 
men, watermen, and lightermen upon the 
tiver Thames between Gravesend and 
Windsor. Thejg duties were latterly regu- 
luted by the Consolidation Act (7 & 8 
Geo. 4, c. 75); but the matter is now to 
some extent regulated by the recent stat. 
27 & 28 Vict. c. 113. 


WAYS. Ways are of four principal 
vuricties, namely— 

(I.) Iter, i.e., a footway ; 

(2.) Actus, i. e., a horse and footway, called 

also a packway ; 

(3.) Via, i.e, a curtway (including foot 

and horsewuy); and 

(4.) A driftway (probably included in 

Roman law under the terin actus 
but being excluded therefrom in 
English Law), te, a way for 
driving cattle. 

Ways are either public or private, the 
former being open to all the king’s subjects, 
the latter being open to the inhabitunts of 
n particular parish, village, or house only: 
a public way is also commonly called a 
highway. 

It is commonly said that every highway 
is the king’s; but this means that the 
king and his subjects have at all times the 
right to pa s and repass only at their plca- 
sure; for the freehold and all the profits 
thereof belong to the lord of the soil (2 
lust. 705), being in general the adjoining 
owner, who therefore may bring tiespass 
for digging in the highway. 1 Burr. 143. 
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A publio way need not be a thorough- 
fare; nor is a thorouglifare of necessity a 
public way. 

The dedication of a public way is readily 
presumed from user as such, e. g., from eight 
or six years’ user. Buta highway may 
also exist by virtue of an express grant. 
It most commonly exists in virtue of sume 
Act of Parliament. 

With reference to the repair of highways, 
the whole parish is of common right bound 
to repair all the roads of the parish, and 
the whole county all the roads of the 
county. And this liubility continues, 
although some particular person or persons 
may be liable in the first iustance to make 
the repairs. Such particular person or per- 
sons may be bound to repair a highway 
either by reason of prescription or by rea- 
son of inclosure. The prescriptive duty to 
repair is often called the liability to repair 
ratione tenure. The liability by reuson of 
inclosure arises when the owner of unen- 
closed lunds adjoining the highway encloses 
them, and thereby prevents the public going 
las lands enclosed when the road is 

Anything whereby the public are incom- 
moded in their use of the highway is a 
nuisance to it, e.g., the foulness of the ad- 
joining ditches, the overhunging of boughs, 
&c., whence the adjoining owuer is bound to 
scour his ditches, and also to lop his trees 
adjoining the highway. Every unautho- 
rized obstruction of a highway is an indict- 
able offence. 

Any one may justify in pulling down or 
abating a common nuisance, e.g., in demol- 
ishing a gate erccted ina common highway. 

The whole law of highways is now prin- 
cipally regulate. by statute; sce 5 & 6 
Will. 4, c. 50; 25 & 26 Vict. c. 61, and 27 
& 28 Vict. c. 101. 

With reference to private ways, see 
title EASEMENTS. 


WEAR. A great dam made across a 
river, accommodated for the taking of fish, 
or to convey a stream to a mill. 


WEIGHTS. There are two sorts of 
weight in use, viz., troy weight and avoir- 
dupols, tho former containing 12 oz. and the 
lutter 16 oz. to the pound. 

See title Measures. 


WERGILD. This was the price of 
homicide, or other atrocious personal of- 
fence, paid partly to the king for the loss 
of a sabet partly to the lord for tle loss 
of a vassal, and partly to the next of kin of 
the injured person. In the Anglo-Saxon 
laws the amount of compensation varied 
with the degree or rank of the party s:ain. 
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WHIPPING. This is a punishment 
which may or may not accompany sen- 
tences of imprisonment in most cases; as to 
females, it was abolished by 1 Geo, 4, c. 51. 


WIDOW : See titles Dower and Next 
oF KIN. 8 

The king’s widow was sho who, afte 
her husband's death being the king's ten- 
ant in capite, could not marry again with- 
out the king’s consent. 

WILL, ESTATE AT: See titles ESTATES ; 
TENANCIES. 

WILLS. For the growth of the power 
of alienation by devise, sce ALIENATION 
Tho whole law of wills has been digestea 
in a single Act, viz, the New Wills Act 
(7 Will. 4 & 1 Vict c. 26), the short 
contents of which Act aro as follows :— 


I. As to the property devisable or bo- 


queathable : 

All real estates (whether legal or 
equi table) that are descendible, 
whether then already possessed 
or afterwards acquired ; 

All customary or copyhold cstates 
(whether legal or equitable) 
that are descendliblo, whether 
then already possessed or after- 
wards acquired ; 

All estates pur autre vie; 

All N calaia : 

All contingent, revorsionary, and 
futuro interests in real or per- 
sonal estate, whether alrcady 
created or not; 

All rights of entry. 

II. As to the capacity of testators: 

(I.) Persons under twenty-one years 
have no such capacity, oven for 
the purpose of exercising a 
powcr expressed to be exercise- 
ablo during minority, and the 
subsequent attainment of 
twenty-one years will not vali- 
date the will (Sugd. R. P. 
Stat. 330); 

(2.) Married women have a limited 
capacity, that is to say, to the 
extent of exercising any power 
over real or personal estate, or 
to the extent that their hus- 
bands authorize them to dis- 
pose of their porsonal estate, or 
to tho extent of property een 
or personal) settled to their 
separate use. Thomas v. Jones, 
2 J. & H. 475. 

III. As to the formal requisites of wills: 

(I.) Writing; whether in ink or in 
pencil (Gregory v. Queen’s Proc- 
lor, 4 No. Ca. 623; Bateman 
v. Pennington, 3 Moo. P. C. 
227): und whether or not in 
testumentary form (Thorncroft 


WILLS—continued. 


v. Lashman, 2 Sw. & Tr. 479): 
and the writing of the will may, 
by reference, incorporate other 
then existing documents (-1//.s 
v. Maddock, 11 Moo. P. C. 427): 

(2.) Signature by testator, ar by s nr 
other person by his direction 
and in his presence, at the fui 
of the will (15 & 16 Vict. c. 21: 
the testator’s mark is a sutt- 
cient signature, whether he can 
or cannot write, even though 
his name is not affixed to ti- 
mark (Re Bree, 2 Cur. 325): 
and even an impressed fac. 
simile is sufficient (Jenkins v. 
Saisford, 3 Sw. & Tr. 93): a 
signature by initials is god 
(Re Wiagrore, 15 Jur. 91): a 
witness may sign the testator's 
name for him (Re Bailey, | 
Car. 914); 

(3.) Presence of two witnesses at onc 
and same time, being time tle 
testator signs personally or by 


Proxy ; 

(4.) Attestation of witnesses in the 
presenceofthe testator, althouch 
not necessarily in each other's 
presence, but no form of atie= 
tation is required (Bryan v. 
White, 2 Rob. 315); although 
the full attestation clause is 
useful, obviating the necessity 
of proof of the formalities ef 
ae (Re Diaper, 3 N. R. 

15); 

(5.) Subscription of witnesses in th: 
presence of the testator, although 
not necessarily in each others 
presence; but the witness's 
mark is a sufficient subscriptica 
whether he can or cannot write 
(Re Amiss, 2 Rob. 116); and a 
subscription by initials is goal 
(Re Christian, 2 Rob. 11): 
since the 20 & 21 Viet. c. 77. 
8. 33, the execution of the will 
may be proved by one only of 
the attesting and subecribing 
witnesses (Belbin v. Skeata, l 
Sw. & Tr. 148); 

(6.) In the special caso of wills exc 
cuting powers, if the power is 
to be exercised by writing 
1 seal, and Aw is usd 
or the purpose of executing it. 
tho will must be sealed in addi. 
tion to the observance of the 
formalities before mentionel 
( West v. Ray, Kay, 385); and 
gencrully all other extra fur- 
malities required by the dowe 
of the power, not being forma- 
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WILLS—continued. 
lities of execution or of attes- 
tation, however whimsical, 
must be complicd with, not- 
withstanding sa 10 of the 
Wills Act, which relates only 
to execution and attestation ; 

(7.) No publication of a will is neces- 
sary, other than such publica- 
tion as consists in the observ- 
ance of the formalities before 
mentioned, s. 13. 

IV. As to the capacity of witnesses : 

(1.) The incompetency of an attesting 
witness is not to invalidate the 
will, whethersuch incompetency 
existed at the time of the tes- 
tator s execution of the will or 
at any time afterwards (s. 14): 

(2.) A gift, whether by devise or he- 

uest, to a witness, or to the 
then existing wife or husband 
of a witness, is not to affect the 
competoncy of the devisce or 
legatee as a witness (s. 15); but 
the gift is to be void, unless in 
the case of a creditor (ss. 15, 16); 

(3.) An executor of the will may be a 
witness (s. 17) 

V. As to revocation of will: 

(1.) In the general case, and also in 
the case where the will is in 
exercise of a power of appoint- 
ment over property which would 
in default of appointment de- 
volve upon the real or personal 
representatives of the donee of 
the power, the marriage of the 
testator, whether male or female, 
revokes the will, the marriage 
being a legal marriage (Be 
Mette, 7 W. R. 543); 

(2.) In the case where the will is in 
exercise of a power of appoint- 
ment over property which would 
not in default of appointment 
devolve upon the rcal or per- 
sonal representatives of the 
donee of the power, the mar- 
riage of the testator, whother 
male or female, does not revoke 
the will (Hawksley v. Barrow, 
L. R. 1 P. & M. 147); 

(3.) Revocation by presumption is 
abolished (s. 19); 

(4.) Bevocation may also be by sub- 
soquent will or codicil, being 
well executed, and the testator 
acting on that assumption (Re 
R. L., 29 L. T. 26); 

(5.) Revocation may also be by the 
burning, tearing, or otherwise 
destroying the will, with tho 
intention of theroby revoking 
it (Re Kennelt, 2 N. R. 461); 
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and such burning, tearing, or 
other destraction may be either 
by the testator personally, or by 
any other person in his presence 
acting by his direction; such 
revocation mg in part only 
(Christmas v. Whinyates, 11 W. 
R. 871); but if the part cut 
out or destroyed is the signature 
of the testator, the revocation 
is of the whole will ( Walker v. 
Armstrong, 4 W. R. 770); but 
tho mere cancelling of the sig- 
nature is nothing (Stephens v. 
Taprell, 2 Cur. 458); the codi- 
cil shares the fate of the will, 
in the absence of an intention 
that the codicil should operate 
substantively (Grimwood v. 
Cozens, 5 Jur. (N. S.) 497); 
where the will has been de- 
stroyed or lost sine animo revo- 
candi, a copy of it will be 
admitted to probate (Brown v. 
Brown, 8 El. & Bl. 886); 


. (6.) Revocation may be partially 


effected by means of interlinea- 
tions, or y means of oblitera- 
tions, or by means of other 
alterations generally, made in 
the will after execution, pro- 
vided such interlineations. ob- 
literations, or other alterations 
are exccuted as a will (s. 21); 


(7.) Revocation by alteration of estate 


is abolished (s. 23); 


(8.) A revoked will may be revived by 


the re-execution of tho will, or 
by a codicil duly executed with 
the intention of reviving it, 
(8. 22; Marsh v. Marsh, 35 L. T. 
528); therefore a will revoked 
by a revoking instrument would 
not be revived by the revocation 
of the latter instrument. Major 
v. Williams, 3 Cur. 432; Wood 
v. Wood, L. R. 1 P. & M. 309. 


VI. As to operation of will: 
(I.) With reference to the real and 


personal estate comprised in it, 
a will operates from the death 
of the testator (s. 24); but that 
only in the absence of a con- 


trary intent ; 
(2.) With reference to matters other 


than the property comprised in 
it, a will operates from the dato 
of the execution (Re Wollaston, 9 
Jur. (N.8.) 727; Bullock v. 
Bennett, 7 De G. M. & G. 283; 
Trimmell v. Fell, 16 Beav. 539 ; 
Gibbins v. Eyden, L. R. 7 FA. 
371; Noble v. Willock, W. N. 
1873, p. 124; 21 W. R. 711); 
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(3.) With reference to lapsed and void 


devises, these are included in 
the residuary devise (if any) 
(s. 25) (see LAPSE); 


(4.) With reference to the distinctions 


of property in land, as being 
frechold, leasehold, copyhold, 
or customaryhold, a devise of 
lands generally is to include 
lands of all those four qualities, 
whether or not the testator has 
also freehold lands ; 


(5.) With reference to the distinction 


between ownership and power 
of appointment, a gencral de- 
vise of real estate is to include 
real estate over which the tes- 
tator has a general power of 
appointment; and it been 
decided that a power may be 
exercised subsequently even to 
the date of the execution of the 
will, if the instrument which 
creates the power comes into 
operation in the testator’s life- 
time (Stillman v. Weedon, 16 
Sim. 261), but not when it 
comes into operation after his 
death (Jones v. Southall, 32 
Beav. 31); 


(6.) In the absence of words of limi- 


tation, or of other words indi- 
cating a contrary intention, a 
beneficial devise is to pass the 
fee simple or other the whole 
estate of the testator (s. 28); and 
the samo rule is extended to 
the case of devises to trustces 
(8.30); and the fee simple estates 
of trustecs are not to be deter- 
minable upon the purposes of 
the trusts being satisfied (s. 


31); 
(7.) An estate tail given to any de- 


visee who predeccases the tes- 
tator, but leaves inheritable 
issue who survive the testator, 
is not to lapse, but to take effect 
in the predeceasing devisee 
(s. 32) (see title LAPSE); 


(8.) A devise or bequest to any child 


of the testator is to take effect 
in such child, notwithstanding 
he may die before the testator, 
provided any of his issue sur- 
vive tho testator (8. 33) (see title 
LAPSE) ; 


(9.) The phrase “dying without issue,“ 


and like phrases, formerly con- 
strued to give an estate tail by 
implication, are deprived of 
that offect (s. 29); and 


(10.) The Act is to extend to the wills 


of all persons executed or re- 


ad 
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published on or after the Ist 
January, 1838. 

The stat. 1 Vict. c. 26, does not ex 
to aliens (Sugd. R. P. Stats. 331), nor t 
British subjects not domiciled in Enazls=! 
(Bremer v. Freeman, 10 Moo. P. C. 2* 
but the latter restriction has been parti; 
removed by the 24 & 25 Vict. c. 114. s-i 
the former restriction is now alu ge it’ 
removed by the Naturalization Act, I~: 
(33 & 3t Vict. c. 14), s. 2, subject to = 
question of domicile. 

See also titles DEVISES ; LEGACIES. 


WINDING-UP. This phrase m=: 
simply squaring the accounts of a partot 
ship or company with a view to the dis» 
lution of the same. Usually, partnerst. : 
and companies are wound up only * 
they are in insolvent circumstances, s>: 
such winding-up-is most commonly ne- 
under the supervision of the Court 
Chancery, which Court acts in the matt: 
of the winding-up of companies under tr 
provisions of the statutes 25 & 26 Viet. > 
89 (the Companies Act, 1862) and 30 & ‘1 
Vict. c. 131 (the Companies Act. 187 
When an order has been made for .“ 
compulsory winding-up of a compans, a"! 
even in the case of a voluntary winding-up. 
the Court of Chancery will stay actions dy 
creditors against the company (Ia re R.;. 
sham Company, 33 Beav. 123; In re Liv 
Association of England, 34 L. J. (Ch.) èt: 
A winding-up is usually carried out by 
means of a liquidator, who (as the name 
denotes) liquidates, i.e., ascertains, t? 
assets and liabilities of the company, n. 
a view to the discharge of the latter by ti: 
former, so far as they go. See Buckley = 
the Companies Acts. 


WITCHCRAFT. A practice for whiri 
in former times persons might have be. 
and often were, condemned to death, ev: 
upon their own confession (see Best «2 
Evidence, Criminal Confessions). Ti 
rule of the Mosaic Law was, Thou skat 
not suffer a witch to live: and the Uni 
Law also punished with death sorcerers ati 
witches. By the English Law, witeheraft 
was at one time (under 33 Hen. 8. e. 


a felony without benefit of clergy - 2 


severity continued in the Act 1 Jad. 1.: 


12; but at the present day under th | 


stats. 9 Geo. 2, c. 5, and 56 Gen. 3. r. 
138, no prosecution for witchcraft is for tt- 
future to be carried on: but the PRETEN € 
of witchcraft is made a misdemean: 
punishable with a year's imprisonment ami 
hard labour. 


WITENAGEMOTE. An assembly « 
wise men, used distinctively to denote th: 


Parliament of Anglo-Saxon times. 
See title PARLIAMENT. 
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WITHERNAM: See title Capras IN 
WHITHEENAM. 


WITHOUT DAY: See title SINE DIE. 


WITNESSES. These are a means or 
instrument of evidence, and are persons 
who inform the tribunals regarding matters 
of fact. Generally, all persons are com- 
pellable to give evidence excepting only the 
sovereign ; but witnesses may objeot to 
answer particular questions, being chiefly 
questions which tend to criminate or to 
expose to penalties or forfeitures, but not 
(unless where the judge interposes) ques- 
tions tending to bring the witness into 
disgrace or ridicule, or to render him liable 
to merely civil proceedings. 

A distinction is taken between the com- 
petency and the credibility of witnesses, 
the former determining absolutely the ad- 
mission or rejection of their evidence, the 
latter going to corroborate or to impugn its 
truthfulness. At the present day, all ob- 
jections to witnesses (with one exception) 
go to the credibility of their testimony and 
not to their competency, the stats. 14 & 
15 Vict. o. 99, and 32 & 33 Vict. o. 68, 
having rendered even the parties to an 
action of whatever sort competent and also 
compellable to give their testimony. The 
one exception referred to, is that in criminal 
proceedings a husband is not compellable 
to give evidence against his wife, or the 
wife against her husband, these twain being 
one flesh. 

However, for various reasons a person 
may not be competent to take an oath, and 
therefore may never fall under the category 
of witness at all, so that neither the ques- 
tion of his competency nor that of his 
credibility may come into question. Thus, 
from want of understanding, whether innate 
deficiency (as in the case of idiots) or ex- 
treme immaturity (as in the case of chil- 
dren of very tender yenrs), or, semble, 
atheism, a person is incompetent to take 
an outh (see title OATH), and is therefore 
excepted from the class of witness, except- 
ing that an atheist may now make a solemn 
affirmation, and a child may on exami- 
nation on'the voir dire (see that title) be 
found to be conscious of the sanctity of an 
oath. 

The principal grounds for suspecting the 
ercdibility of a witness (as distinguished 
from his competency) are pecuniary in- 
terest, sexual relationship, social connec- 
tions, self-regarding sentiments, and the 

feeling of sympathy with others. 

Usually the method of dealing with 
witnesses is for the party on whose behalf 
they are called to examine them in chief, 
then for the opposite party to cross-examine 
them, and finally for the chief examincr to 
re-examine them. The object of the exami- 
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WITNESSES— continued. 
nation-in-chief is to obtain facts in support 
of the case of the plaintiff; the object of 
the cross-examination is to impugn or 
throw discredit upon that first examination ; 
and the object of the re-examination is to 
undo the prejudice which may so have 
been occasioned in the cross-examination. 

See also titles EvIDENCE; PROOF PER 
TESTES; SUBPENA AD TESTIFICANDUM;: 
STATUTE or FRAUDS, &c. 


WORKHOUSES : See Poor. 


WRECK. Such goods as after a ship- 
wreck are cast up by the sea and left thero 
within some county. By the Common Law 
all wrecks belonged to the Crown; but it 
was usual to seize wrecks to the king’s use 
only when no owner could be found. The 
Common Law was modified by statute in 
the reign of Henry I., who granted that if 
any person escaped alive out of the ship it 
should be no wreck; and afterwards by the 
Statute of Westminster the First (3 Edw. 1) 
c. 4, if a man or dog or cat escaped alivo 
the goods shall be no wreck, but the sheriff 
shall keep the same (or, if perishable, their 
value) for a year and a day, in order to 
restore them to the rightful owner, or his 
representatives establishing their claim to 
them. And by the statute 27 Edw. 3, c. 
13, if a ship is lost on the shore and the 
goods come to land, they are to be at once 
returned to the owners, they paying a 
reasonable reward for their salvage (sce 
title Satvace). By the stat. 7 & 8 
Geo. 4, c. 29, plundering any vessel in dis- 
tress or wrecked is made felony punishab!e 
with death. If for a year and a day no 
one claims wreck, it still belongs to tho 
king as before. 

See also titles FLorsam and JETSAM. 


WRIT. This word is from the Saxon 
writan, to write; it is translated by breve 
in the Latin forms. In general a writ is 
the king's precept in writing under sca] 
issuing out of some Court and commanding 
something to be done touching a suit or 
action, or giving commission to have it 
done. Les Termes de la Ley. 

Writs in civil actions were either original 
or judicial. Original writs issued out of 
the Court of Chancery for summoning a 
defendant to appear, and were granted 
before the suit was begun, to begin the 
same, whence the name; judicial writs 
issued out of the Court where the original 
was returned after the suit was begun. 
The original bore date in the name of the 
king, the judicial in the name of the judge. 
Another division of writs was into real, 
personal, and mired; the real concerning 
the possession of land, and being either 
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WRIT—continucd. 


writs of entry or writs of right, the personal 
concerning goods, chattels, and personal 
injuries, and the mixed partaking of the 
nature of both. Again, writs concerning 
tle possession of land were either possessory, 
of a man’s own possession, or ancestral, of 
the scisin and possession of his ancestor as 
well. Writs also commonly bore some 
special name or addition descriptive of their 
particular purpose, e.g., writ of assistance, 
of inquiry, of capias, &c. 

Writs original have been abolished, and 
all personal actions are now to be com- 
menced by writ of summons (1 & 2 Vict. 
o. 110); also, all the real and mixed writs 
have been abolished (3 & 4 Vict. c. 17; 
C. L. P. Act, 1860), and ejectment itself 
even is now commenced by an ordinary 
writ of summons. For the varicties of the 
writ of summons, and also for the other 
varicties of now existing writs, see the re- 
spective titles, and in particular title 
Summons, WBIT OF. 


WRIT OF RIGHT. This was a writ 
which lay fora man who had the right of 
property against another man who had the 
right of possession and was in possession 
under such right. This severance of the 
two rights arose in three cases chiefly :-— 

(1.) Upon discontinuance by tenant in 


tail: 

(2.) After judgment in a possessory 

action; and 

(3.) After the possessory action was 

barred by the Statute of Limita- 
tions. 

The writ of sigis propery lay only to re- 
cover corporcal hereditaments for an estate 
in fec simple; but there were othor writs 
said to be in the nature of a writ of riglit ” 
available for the recovery of incorporeal 
hereditaments or of lands for a less estate 
than n fee simple. 

In this action, the demandant alleged 
some seisin of the lands in himself, or else 
in some one under whom he claimed; and 
usually the tenant in posscssion denied the 
demandant’s right, which the latter was 
thereupon required to prove; and failing 
such proof, the demandant and his heirs were 

tually barred of his claim, otherwise 
e recovered the lands aguinat the tenant 
and his heirs for ever. There was a limit 
to the seisin which the demandant might 
allege; and such limit was fixed by the 
Statute of Westminster the First (8 Edw. 1), 
c. 39, from the time of Richard I.; and 
afterwards by the stat. 32 Hen. 8, c. 2, 
seisin in a writ of riglit was to be alleged 
within sixty years. 

By the stats. 3 & 4 Will. 4, c.27, s. 
36, and O. L. P. Act, 1860, s. 26, all writs 
of right and writs in the nature thercof 
have been abolished. 


WRIT OF RIGHT OF ADVOWSON : ~- 
title QUARE IMPEDIT. 


WRIT OF RIGHT OF DOWER: >~ 
title DOWER. 


WRIT OF RIGHT OF WARD: S- tit: 
INFANTS. 


WRITING. This word usually derete- 
any instrument in the nature of an agr. 
ment under hand only. 

See title AGREEMENT. 


WRONG : See title Tort. 


Y. 


YARD. An enclosed space of grao! 
generally attached to a dwelling-house. 


YEA AND NAY. Ves and No: ace - 
ing to a charter of Athelstan, the peck 
of Ripon were to be believed in all actwus 
or suits upon their yea and nay. 


YEAR. The year, as divided by Julius 
Cæsar, consists of twelve months. It ap- 
1 that in early English times the year 

gan with Christmas Day; but as frs 
the reign of William I. the year is desiz- 
nated by that of the reign only. Upon the 
Reformation of Religion the year was mail: 
to begin with the 25th of March, being th: 
day of the feast of the Annunciation, but 
the year of the reign continued to be tie 
common mode of denoting dates until tl- 
Commonwealth, when the year of our 
Lord came into use: and ultimately. by ti c 
24 Gco. 2, c. 23, it was enacted that tb- 
Ist of January next following the last day 
of December, 1751, should be the first d. 5 
of the year 1752, and so on for the first vay 
of every succeeding year; and that ti 
then 2nd of September, 1752, should n- 
tinue to be reckoned as the second, but ti 
next succeeding day (which of right would 
be the 8rd of September, 1752) should tx 
reckoned as the 14th of September, 173. 
omitting for that time only the eleven in- 
termediate days. And all writings after 
the Ist of January, 1752, were to be dated 
according to the new stylo. 

See also title Time. 


YEAR ANDDAY. This period was fixed 
for many purposes in law. Thus, in the 
case of an estray, if the owner did not 
claim it within that time, it became the 
property of the lord. So the owuers of 
wreck must claim it within a year and a 
day. Death must follow upon wounding 
within a year and a day if the wounding is 
to be indicted as murder. Also, a ycar 
and a day was givon for prosecuting or 
avoiding certain legal acts, e. g., for bring- 
ing actions after entry, for making claim. 
for avoiding a fine, &c. 


A NEW LAW DICTIONARY. 


YEAR, DAY, AND WASTE. Ib was 
formerly a part of the king’s prerogative to 
take tho profits of the lands of felons for a 
year and a day, and to make waste of the 
same lands, unless the lord of the felon 
redeemed the king’s waste. But the king 
was restricted of this right of waste by 
Magna Charta, 9 Hen. 3, c. 22, and after 
tuking the profits for a year and a day, he 
was tu deliver them over to the lord. This 
prerogative of the king was abolished alto- 
gether by tho stat. 54 Geo, 3, o. 145, which 
enacted that no future attainder for felony, 
except in cases of high treason or murder, 
shouid extend to the disinhcriting of any 
heir, or to tle prejudice of the right or title 
of any person other than the right or title 
of the offender himself during his life. 


TEAR- BOOKS. Reports in a regular 
scrics from the reign of King Edw II. 
inclusive to the time of Henry VIII., said 
to have been taken by the prothonotaries 
or chief scribes of the Court at the expense 
of the Crown; they were published annu- 
ally, whence their name. 


YEARS, LEASES FOR. See titlo Leases. 


YEOMAN. A grade of society next in 
order to that of gentleman (6 Ric. 2, c. 4, 
and 20 Ric. 2, c. 2). The word etymologi- 
call y means a common man, i. 6., commoner. 

Yeoman also designates an officcr of the 
Qucen’s household, holding a middle place 
between serjeant and groom. Also, there 
are yeomen of the Queen’s guard, being a 
body of soldiers first established in the 
reign of Henry VIII. l 


YEOMANRY : See title VOLUNTEERS. 


YEW. A tree of which bows were 
commonly mado for warfare; whence the 
tree was commonly planted in the church- 
yards, to ensure its protection. 


YIELDING AND PAYING. The phrase 
which commonly expresses the reservation 
of rent in a deal of lease. i 


YULE. A north country word fur 
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YULE—continued. 
Christmas. The word is still in common 


use in Scotland, und is part of tho local 
dialect. 


Z. 


ZEALOT. This word is commonly 
taken in a bad sense, as denoting a sep.- 
ratist from the Church of England, or a 
fanatic. . 


ZEALOUS WITNESS. When a witness - 
is over-zealous on behalf of his party, the 
counsel who calls him ought to interrogate 
him with an appearance of indifference, to 
repress the witness's readiness to give 
evidence, and to provent him from dimi- 
nishing the effect or weight of his testi- 
mony; and he ought to dismiss him sv 
soon as he has obtained all the evidence 
that he wants from him. Of such a 
witness Quintilian says,— Nec nimium 
instare interrogationt [debet], ne ad omnia 
respondendo testis fidem uam minuat; srd 
in tantum evocare eum, quantum sumere 
ex uno satis sit.” Best's Evidence, 819. 
Over-zeal in a witness is clearly a matter 
affocting his trustworthiness, Tayl. Evid. 
p. 70. ; 


ZOLLVEREIN. Is the namo of the 
trade-league constituted by twenty-five 
of the states of the German Empire, until 
recently of the German Confederution. 
It comprises the kingdoms of Prussia, 
Bavaria, Saxony, Hanover, and Wurtem- 
berg, together with one electorate (Hesso), 
three grand duchies, seven duchies, seven 
principalities, one landgraviate, and the 
city of Frankfort-on-the-Main. These 
states have agreed upon a general system 
of law with regard to commerce, the effoct 
of which is to override the particular laws 
of the particular states, excepting where 
the gencral law is silent. e the Con- 
vention with regard to Letters Patent, 
duted the 21st of September, 1842, and 
ratified the 29th of June, 1843. (Johnson's 
l'atentees Manual, p. 356.) And sce 
Whoaton's International Law, 70, 78 (n.) 
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In one thick volume, 8vo., 1873, price 30s., cloth lettered, 


THE LAW AND PRACTICE IN BANKRUPTCY; 


Comprising the Bankruptcy Act, 1869 ; the Debtors Act, 1869 ; the Insolvent Debtors 
and Bankruptcy Repeal Act, 1869 ; together with the General Rules and Orders 
in Bankruptcy, at Common Law and in the County Courts, the Practice on Pro- 


cedure, copious Notes, References, and a very full Index. Second Edition. By 


HENRY PHILIP ROCHE and WILLIAM HAZLITT, Barristers-at-Law, and Registrars 


of the Court of Bankruptcy. 


From the LAW TIMES. 

% This work is one which has naturally carried 
with it more weight than any other text-book, 
having been written by two registrars of the Court 
of Bankruptcy. In practice it has been found to 
realise the anticipations formed concerning it, in 
proof of which we have now in our ds a second 
edition. Perhaps the most valuable feature of the 
work is the fulness of the practical details which 
enable a tyro to transact his business with tolerable 


security. The first half of the work comprises the 
Bankruptcy Act and the Debtors Act, which have 
been carefully and ably noted with all the deci- 


sions; and the latter half is devoted mainly to 
practice and procedure. The Bills of Sale Act and 
one or two other enactments are incorporated which 
are frequently consulted by the bankruptcy practi- 


tioner. A very elaborate index ends the volume.” 


From the LAW JOURNAL. 


The first two hundred pages of the work contain 
the Bankruptcy Act of 1869, printed in large : 
and, where it is necessary, the learned authors have 
inserted aſter each section, in smaller type, very 
copious notes of the law, and all the cases referring 
to each particular subject. For instance, after 
section 15, which defines the: property of a bank- 
rupt divisible among his creditors, we find more 
than eight pages of notes and cases showing the 
present state of the law with reference to order and 
disposition, bills of sale, &c. Again, after section 72, 
which confers upon the Court of Bankruptcy full 
power to deal with and decide (without the interven- 
tion of the Courts of Common Law and Chancery) 
any question which may arise in the course of a 
bankruptcy, all the cases on the subject are very 
fully referred to, and the different opinions of the late 
Lord Chancellor and the Lords Justices in relation 
to the extension or curtailment of this novel juria- 
diction are set out with a precision and minuteness 
which render any reference to the reports them- 
selves almost unnecessary. In the addenda of 
cases the recent case of Ex parte Gordon, in ve 
Dixon, is mentioned, which decides that when pro- 
ceedings are instituted in Bankruptcy, and at the 
same time there is a pending Chancery suit, and 
the ies to the Bankruptcy and Chancery pro- 
ceedings are substantially the same, and their 
rights and liabilities can be equally well ascertained 
under the bankruptcy as in the Chancery suit, the 
Court of Bankruptcy has jurisdiction under section 
72 to stay proceedings in the Chancery suit so far 
as may be necessary. . The work before us 
also contains the Debtors Act of 1 the Bank- 
ruptcy Repeal Act of 1869, the Absconding Debtors 
Act, 1 with several other Acts and all the 
General Rules in Bankruptcy, printed and anno- 
tated in the same manner as the principal Act. 
There is alvo a very full collection of forms and 
bills of costs; dui the portion of the work which is 
decidedly the most novel, and we imagine will 
prove extremely useful, is that comprised in pages 
355-474. which contain an exposition by the authors 
on the practice on procedure to adjudication, ligui- 
dation, and composition with creditors, ana on 
procedure under a debtors’ summons. It is not 
often that a practising lawyer is able to turn to a 
book on.Practice written by the judges of the parti- 


cular Court towkich it relates, and, as it were, 
Stamped with the seal of authority. .... In con- 
clusion, we have only to say that Messrs. Roche 
and Haslitt have appended to their work a v 
full and copious index, and that we can cordially 
and conscientiously recommend it to the notice of 
the legal profession.” 


From the SOLICITORS’ JOURNAL. 


“The first edition of this work, issued shortly 
after the passing of the Acts of 1869, to meet a 
pressing demand, consisted of little more than a re- 
print of the Acts, Rules, and Forms, with a few 
notes and an index. In the present edition, how- 
ever, the book has been expanded into a treatise on 
the law and practice in bankruptcy and now con- 
stitutes a bulky volume of 840 pages. The plan of 
the authors is to print the sections of the Acts in the 
order in which they stand in the Statute-book, 
a ding to them notes more or less lengthy. 

ese are followed by chapters on the practice on 
procedure to adjudication, procedure to liquidation, 
procedure to composition with creditors, procedure 
under debtors’ summons, costs, and at the close of 
the work the General Rules, Orders, and Forms 
are given in full, The design of the authors is 
stated in the preface to have been ‘more especially 
to render the volume of tical utility to the pro- 
fession,’ by which we understand them to mean that 
the practitioner should. with the least possible 
trouble, be able to lay his hand upon the law re- 
lating to the particular point as to which he desires 
information. For this purpose there is doubtless 
something to be said in favour of the retention of 
the arrangement of sections adopted in the Bank- 
ruptcy Act, 1869—singular and illogical as that 
arrangement is. Experience has made it tolerably 
familiar; the practitioner knows hi: way in the 
Act, and on many points can secuil the number of 
the section relating to the point und er discussion. 
In the book before us, such a reader is enabled by 
means of large consecuuve ngures at the head of 
each margin to reach the section and cases he re- 

uires without the trouble of referrin,, to the index. 

n the hurry of daily practice this will probably be 
found no small advantage. In the subsequent 
chapters on adjudication, liquidation, composition, 
and debtors’ summons, the arrangement adopted is 
the convenient one for practical purposes of tracing 
each consecutive step of the procedure, and weld- 
ing together the provisions of the Acts, Rules, and 
Forms, with the substance of the cases. This 
appears to us to be successfully accomplished, and 
the book, as a whole, constitutes a useful digest of 
the statutory and case law. As regards the former, 
the work appears to contain every vision rela- 
ting to or connected with the subject, including 
even the orders made in December, 1869, transfer- 
ring business then pending. The cases are taken 
from a wide range of reports and include a con- 
siderable number cited from MSS. notes. Even 
Lord Westbury’s characteristic remarks in Michael 
Brown's case (17 S. J. 310) as to the effect in 
certain cases of section 23 of the Bankruptcy Act, 
1869, find a place in the volume. ‘The index is 
unusually full, combining both an analysis and 


index: and, lastly, the type and paper are all that 
can be desired.” 
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Now ready, in One thick Volume, 8vo., price 42s., cloth, 


A MAGISTERIAL AND POLICE GUIDE: 


BEING 


The Statute Law, including the Session of 1874, with Notes and References 
to the most recently decided Cases, relating to the Procedure, 
Jurisdiction, and Duties of Magistrates and Police Authorities 


IN THE METROPOLIS AND IN THE COUNTRY. 


With an Introduction showing the General Procedure before Magistrates 
both*in Indictable and Summary Matters; 


And a COPIOUS INDEX to the WHOLE WORK. 
By HENRY C. GREENWOOD, 


STIPENDIARY MAGISTRATE OF THE POTTERIES DISTRICT, 


AND 


TEMPLE C. MARTIN, or THE SOUTHWARK PoLice Court. 


Rn 


INTRODUCTION. 


Abortion: see Malicious Injuries 
(Persons).”’ 

Accessory. 

Adulteration of Food. 

i Seeds. 

Affray. 

Agricultural Gangs. 

Aliens. 

Alkali Works. 

Anatomy. 

Animals. 


Arson. 

Artizans and Labourers Dwellings. 
Assaults. 

Attempts and Solicitations. 


Bakehouses. 

Baker, ce Bread.“ 

Bankruptcy. 

Bastards. 

Baths and Washhouses. 

Betting - Houses. 

Billiards. 

Birds. 

Blasphemy. 

Bleaching and Dyeing Works: see 
t Factories.” 

Borough Bye-laws. 

Bread. 


Brothel : see ‘‘Disorderly House.” 
Burglary and Housebreaking. 
Building Societies. 

Burials. 

Canals. 

Cemeteries. 

Chain Cables and Anchors. 
Challenge. 

Chemists : see ‘‘ Poisons, Sale of.” 
Children and Infants. 

Chimney Sweepers. 

Church or Chapel. 


TABLE OF SUBJECTS. 


Coals, 
Coinage. 
Colonies. 
Combinations. 
Companies. 
Compounding Offences. 
Conspiracy. 
Constables. 
Convicts. 
Copyright (Art). 
+ (Books). 
T (Designs). 


Criminal Justice Act. 
Cruelty. 
Customs. 


Dangerous Goods. 

Disobedience. 

Disorderly House. 

Documentary Evidence. 

Dogs. 

Drunkenness : sæ Intoxicating Liquors.” 


Education. 

Elections. 

Embezzlement : see ‘‘ Larceny.” 
Escape. 

Excise. 

Exhibition Medals. 

Exposure. 

Extortion. 

Extradition. 


Factories. 

Fairs: er Markets and Fairs.” 
False Pretences. 
Felony. 

Fires (Metropolitan). 
Fisheries. 

Forcible Entry. 
Foreign Enlistment. 
Forgery. 

Fraudulent Agents. 
Friendly Societies. 
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TABLE OF SUBJECTS—continned, 


Game. 
Gaming-Houses. 
Gaols: see Prisons. 
Gardens in Towns. 
Gas (Clauses). 

„ (Metropolitan). 

»» (Sale of). 
Gunpowder. 


Hackney Carriages: see ‘‘ Stage and 
Hackney Carriages.” 

Hawkers : sæ Pedlars.“ i 

Health: see Sanitary Acts.” 

Highways. 

IIomicide. 

Hops. 


Industrial Schools. 
Infants : see Children and Infants.” 
Intoxicating Liquors. 


Juvenile Offenders. 


Landlord and Tenant. 
Larceny. 

Libel. 

Loans. 

Local Boards: see ‘* Sanitary Acts.” 
Local Stamps. ? 
Locomotives. 
Lodging-Houses. 

Lords Day. 

Lotteries. 

Lunatics, 


Malicious Injuries (Person). 
57 99 (Property). 

Marine Storedealers. 
Markets and Fairs. 
Marriage. 
Married Women’s Protection Orders. 
Masters and Servants. 
Meat. 
Medical Practitioners. 
Merchandize Marks, 
Merchant Shipping. 
Metal Dealers. 
Military Law. 
Militia. 
Mills: see *‘ Factories.” 
Mines (Coal). 

„  (Metalliferous). 
Misdemeanour. 
Municipal Corporations. 
Muriatic Acid: see Alkali.“ 


Naval Stores, 
Navy. 

Oaths. 

Parks, 
Paupers. 


Pawnbrokers. 
Pedlars. 


Perjury. 

Personation. 

Piracy. 

Poisons. 

Poisoned Grain. 

Police (Metropolitan). 
„ (Towns). 

Post Office. 

Pounds: see ** Cruelty.” 

Printers. 

Prisons, 

Prizefight. 


Railways. 
Rape: ee Malicious Injuries (Person).“ 
Rates. 


Reformatory Schools, 

Rescue: r Escape. 

Riots. 

Rivers and Canals: see Canals.“ 
Robbery. 


Sanitary Acts. 
Savings Banks. 
Seditious Meetings. 
Slander, 
Slaughter - Houses. 
Smoke. 
Stage Carriages. 
„ and Hackney Carriages (Metrop.). 
Steam Whistles. 
Stores: ce Naval” and War Depart- 
ment.“ 
Stocking Frames. 
Suicide. 
Sunday : sæ Lord's Day.” 
Swearing. 
Tel hs. 
Thames. 
Theatres. 
Threats. 
Tolls, 
Towns. 
Trade Marks. 
Trades Unions. 
Trading Companies. 
Training to Arms. 
Tramways. 
Treason. 


Treasure Trove. 
Turnpike Roads. 


Vaccination. 
Vagrants, 
Vendors. 


War Department Stores 
Waterworks. 

Weights and Measures. 
Witchcraft. 
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THE LAW OF EXTRADITION. 


C 
Just published, Second Edition, in 8vo., price rBs., cloth, 
A TREATISE UPON 


THE LAW OF EXTRADITION. 


WITH THE 


CONVENTIONS UPON tHe SUBJECT EXISTING BETWEEN 
ENGLAND AND FOREIGN NATIONS, 


AND 


THE CASES DECIDED THEREON. 
By EDWARD CLARKE, 


OF LINCOLN’S INN, BARRISTER-AT-LAW, AND LATE TANCRED STUDENT. 


„Mr. Clarke's accurate and sensible book is the best authority to which the English 
reader can turn upon the subject of Extradition.”— Saturday Review. 


% The opinion we expressed of the merits of this work when it first appeared has been 
fully justified by the reputation it has gained. This new edition, embodying and ex- 
laining the recent legislation on extradition, is likely to sustain that reputation. 
here are other points we had marked for comment, but we must content ourselves with 
heartily commending this new edition to the attention of the profession. It is seldom we 
come across a book possessing’ so much interest to the general reader and at the same 
time furnishing so useful a guide to the lawyer.” — The Solicitor’ Journal, 


„The appearance of a second edition of this treatise does not surprise us. Itis a 
useful book, well arranged and well written. A student who wants to learn the principles 
and practice of the law of extradition will be greatly helped by Mr. Clarke. Lawyers 
who have extradition business will find this volume an excellent book of reference. 
Magistrates who have to administer the extradition law will be greatly assisted by a 
careful perusal of ‘Clarke upon Extradition.’ This may be called a warm commenda- 
tion, but those who have read the book will not say it is unmerited. We have so often 
to expose the false pretenders to legal authorship that it is a pleasure to meet with a 
volume that is the useful and unpretending result of honest work. Besides the Appendix, 
which contains the extradition conventions of this country since 1843, we have eight 
chapters. The first is ‘Upon the Duty of Extradition; the second on the Early 
Treaties and Cases ;’ the others on the law in the United States, Canada, England, and 
France, and the practice in those countries.”— The Law Journal. 


O One of the most interesting and valuable contributions to legal literature which it 
has been our province to notice for a long time, is Clarke's Treatise on the Law of 
Extradition.” . . . . . Mr. Clarke’s work comprises chapters upon the Duty of 
Extradition ; Early Treaties and Cases; History of the Law in the United States, in 
Canada, in England, in France, &c., with an Appendix containing the Conventions 
existing between England and Foreign Nations, and the Cases decided thereon. . . . . 
The work is ably prepared throughout, and should form a part of the library of every 
lawyer interested in great Constitutional or International Questions."—Adbany Law 


Journal. 

THE Timxs of September 7, 1874, in a long article upon Extradition Treaties,” 
makes considerable use of this work, and writes of it as Mr. Clarkes useful Work 
on Extradition.” 


| 
| 


| 
| 
| 
| 
| 


STEVENS & HAYNES, BELL YARD, TEMPLE BAR. 9 


— — — — 


Hooks for Students. 


70 
Third Edition, in 8vo., price 20s., cloth, 


THE PRINCIPLES OF EQUITY. 


INTENDED FOR THE USE OF STUDENTS AND THE PROFESSION. 


By EDMUND H. T. SNELL, of the Middle Temple, Barrister-at-Law. 
Third Edition by JoHN R. GRIFFITH, of Lincoln’s Inn, Barrister-at-Law. 
In one vol., 8vo., 1874. 


„ This Work has become a Standard Class-book in England, Ireland, India, and 
the Colonies. 


REVIEWS OF SECOND EDITION. 


The lectures of Mr. Birkbeck probably bear “The book has the merit of being written in 
the ordeal of reproduction better than any other | clear and intelligible language. It 1s admirably 
lectures on law of which we have any know- | printed, and otherwise carries with it an attractive 


ledge. He is a more scientific lawyer than Mr. 
Smith, whose manual has been so largely used by 
law students, and naturally, therefore, ‘ Snell’s 
Equity’ must be more useful than Smith’s Manual. 


appearance.” Lato Journal. 

“Mr. Snell's volume, which we noticed favour- 
ably some four years ago on its first appearance, is 
a manual very well adapted for the use of students, 


With respect to this edition, we have only to observe 
that Mr. Griffith has edited his author's work with 
great care, and has noted all the cases, whilst pre- 
serving the convenient form in which it originally 
appeared. Lau Times. 


being written and arranged with discrimination 
and intelligence. We have pleasure in stating our 
opinion that the work will continue to maintain 
the position it had already gained. Solicitors’ 
Journal, 

It (Snell's book) is less bulky than Story’s Commentaries, while it is easier to comprehend; and, from 
the number of illustrative cases, easier to remember than Adams’ Treatise on Equity. And on one point 
it is superior to both, and, indeed, deserves high commendation. Every one who has read the recent 
reports of Equity Cases in England, is aware how many E decisions have been made within the 


last four years on many points of Chancery law. To these decisions, which are wholly wanting in Adams, 


and very imperfectly given in the recent editions of Story’s Commentaries, Mr. Snell has made very full 


reference ; and it is this part of his book which, besides its aid to the student, gives it a real value to the 
practitioner.” —A merican Law Review. 


Just ready, in one volume, 8vo., price 18s. cloth, 


PRINCIPLES OF CONVEYANCING. 


AN ELEMENTARY WORK FOR THE USE OF STUDENTS. 


By Henry C. DEANE, of Lincoln’s Inn, Barrister-at-Law, Lecturer to the Incorporated 
Law Society of the United Kingdom. 


The object of this work is, first, to present to the Student an Elementary View of 
the various Forms of Ownership of Land which exist at the present day; and 


next, to Examine the Simpler Forms of Conveyance used in Transferring Land 
from one person to another. 


MONTESQUIEU’S SPIRIT OF LAWS. 


aT 


In 2 vols., 8vo., 1873, price 30s., cloth, 


THE SPIRIT OF LAWS. 


By BARON DE MONTESQUIEU. Translated from the French by Tuomas NUGENT, 
LL.D. A New Edition, carefully Revised and compared with the best Paris 


edition, to which are prefixed a Memoir of the Life and Writings of the Author, 
and an Analysis of the Work, by M. D'Alembert. 


— — — — —— — — — 
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Books for Students—continued. 
This day is published, in one volume, S8 vo., price 21s., cloth, 


A NEW LAW DICTIONARY, 
Institute of the whole Haw ; 


EMBRACING FRENCH AND LATIN TERMS, AnD REFERENCES TO THE 
AUTHORITIES, CASES, anp STATUTES. 


By ARCHIBALD Brown, M.A. Edin. and Oxon, and B.C.L. Oxon, of the Middle 
Temple, Barrister-at-Law, Author of the Law of Fixtures,” ‘‘ Analysis of 
Savigny's Obligations in Roman Law,” &c. 


In post 8vo., 1874, Fourth Edition, price 15s., cloth, 


INTRODUCTION 
THE STUDY OF INTERNATIONAL LAW, 


DESIGNED AS AN AID IN TEACHING, AND IN HISTORICAL STUDIES. 


By THEopoRE D. Woo sey, late President of Yale College. 
Fourth Edition, revised and enlarged. 


The fact that President Woolsey’s treatise on 
International Law has already reached a fourth 
edition may be taken as evidence of the increasing 
attention now paid to the subject of which it treats 
by all who lay claim to a liberal education in,the 

nited States. Certainly the long controversy 
maintained with this country in regard to the 
recognition of Confederate belligerency and the 
depredations of the ‘Alabama’ and its sister 
Cruisers proves that no people stands more in need 
of enlightenment on the subject. The first edition 
of President Woolsey’s work . in 1860; the 
second, considerably enlarged, four years later; 


and the third, with further valuable additions, in 
1871. The fourth edition which now appears like- 
wise contains various additions. The work is in- 
tended for students rather than lawyers, the author 
having undertaken its p tion while lecturing 
on International Law and History at Yale College. 
To the original historical sketch of the subject, 
corrected and enlarged, Dr. Woolsey has added, 
in the form of a second appendix, a pretty full 
summary of the various treaties which form the 
landmarks of international jurisprudence, and in the 
notes newly introduced he has brought down the 
discussion to the present time.” —Saturday Review, 


In the Press. 


ENGLISH CONSTITUTIONAL HISTORY, 
DESIGNED FOR THE USE OF STUDENTS AND OTHERS. 


By T. P. TASWELL-LANGMEAD, B.C.L., of Lincoln’s Inn, Barrister-at-Law, late Vinerian 
Scholar in the University of Oxford, and Tancred Student in Common Law. 


In 8vo., 1872, price 7s. 6d., cloth, 


AN EPITOME AND ANALYSIS OF SAVIGNY'S TREATISE ON 
OBLIGATIONS IN ROMAN LAW. 


By ARCHIBALD Brown, M.A. Edin. and Oxon. and B. C. L. Oxon., of the Middle 
Temple, Barrister-at-Law. 


“Mr. Archibald Brown deserves the thanks 
of all interested in the science of law, whether 
as a study or a practice, for his edition of 
Herr von Savigny’s A work on Obligations.“ 
Mr. Brown has undertaken a double task —the 
translation of his author, and the analysis of his 
author’s matter. That he has succeeded in reducing 
the bulk of the original will be seen at a glance; 
the French translation consisting of two volumes, 
with some five hundred pages apiece, as com 


with Mr. Brown’s thin volume of a hund and 


Se pages. At the = the pih Sd Von 
vigny s matter seems to be very suce y 
served, nothi t be useful to Tbe 
English reader being apparen 

The new edition of Savigny will, we hope, be 


t use to the legal practitioner.” 
—Law Fou e 
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Books for Students—continued. 
In 8vo., 1874, price 3s., cloth, 


SELF-PREPARATION FOR THE FINAL 
EXAMINATION. 


CONTAINING A COMPLETE COURSE OF STUDY, WITH STATUTES, 
CASES, AND QUESTIONS ; 

And intended for the use, during the last four months, of those Articled Clerks who 
read by themselves. By JOHN INDERMAUR, Solicitor (Clifford’s Inn Prizeman, 
Michaelmas Term, 1872); Author of ‘‘ Epitomes of Leading Common Law, and 
Equity and Conveyancing Cases.” 


Second Edition. In 8vo., 1874, price $s., cloth, 


AN EPITOME oF LEADING COMMON LAW CASES; 


WITH SOME SHORT NOTES THEREON. 


Chiefly intended as a Guide to SMITH’s LEADING CAsESs. By JOHN INDERMAUR, 
Solicitor (Clifford’s Inn Prizeman, Michaelmas Term, 1872). 


“This should be placed in the handy-volume | Smith’s ‘Leading Cases.’ At the end of thirteen 


series of law books. Its title expresses its object— | months from the publication of the litde volume the 
that of an Epitome and Guide to Leading demand has justified a second edition. Last year 
The Cases themselves are stated with admirable | we suggested that the compiler of the book knew 


brevity and clearness, and the notes turn out to be | the value of skilful ‘ cram’ in the law examinations: 
more full and instructive than their material size | and the call for a second edition plainly shows that 
would seem to indicate. The type and binding are | our suspicion was correct. One case has been 
excellent, and in several respects this is an im- | added, and also references to the original reports of 
provement on the first edition.”—American Law | the several cases: otherwise, the book is a mere 

eview. reprint, and a glance at it with a knowledge of its 

“Mr. John Indermaur published last year an | popularity affords an exact view of the art of 
epitome of leading common law cases intended asa | examination as used in the Final.“ — The Law 
guide to, or rather we should say as the essence of | Journal. 


Second Edition, in 8vo., 1874, price 6s., cloth, 


AN EPITOME OF LEADING CONVEYANCING AND 
EQUITY CASES; 


WITH SOME SHORT NOTES THEREON, FOR THE USE OF 
STUDENTS. 


By JOHN ĪNDERMAUR, Solicitor, Author of An Epitome of Leading 
Common Law Cases.” 


— —— ee a — 


THE NEW JUDICATURE ACTS. 


In preparation, in 8vo., 
THE STUDENT'S GUIDE TO THE SUPREME COURT OF 
JUDICATURE ACT, 


AND THE RULES THEREUNDER ; 


Being a book of Questions and Answers intended for the use of Law Students. By 
JOHN INDERMADR, Solicitor, Author of Self- preparation for the Final Exami- 
nation,” and Epitomes of Leading Common Law, and Equity and Conveyancing 
Cases.” 


Third Edition, in preparation, 


THE MARRIED WOMENS PROPERTY ACTS, 
1870 AND 1874. 


THEIR RELATIONS to the DOCTRINE of SEPARATE USE, &c. &c., 
Annotated with Cases and Forms. 
By JOHN R. GRIFFITH, B.A. Oxon., of Lincoln's Inn, Barrister-at-Law. 


¢ 2 
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In one volume, 8vo., 1870, price 18s., cloth lettered, 


THE LAW OF COPYRIGHT, 


In Works of Literature and Art; including that of the Drama, Music, Engraving, 
Sculpture, Painting, Photography, and Ornamental and Useful Designs ; together 
with International and Foreign Copyright, with the Statutes relating thereto, 
and References to the English and American Decisions. By WALTER ARTHGR 
COPINGER, of the Middle Temple, Barrister-at-Law. 


A book that is certainly the most complete trea- noticed, and the law in its bearings is fairly and 
tise upon the complex subject of copyright which | judiciously treated.”— Tke Bookselier. 


has ever been published in England.“ Ahn t | “Jn conclusion we refer our readers to this 

“A work much needed, and which he has done capital book on Copyright. The reader will find 

exceedingly well.” —A merican Law Review. | in it citations on the latest cases bearing on the 
t 


“We make no question that Mr. Copinger’s ' subject, chapters on International Copyright, and 
well-devised, well-written, and useful treatise will | the best and newest opinions on the subject so * 
become a standard work.”—/.aw Journal, | important to authors and to publishers.” — Tke F 

“ The book is a thoroughly good one: there is | dishers’ Circular. 
scarcely a decision of any importance left un- 


Second Edition, in one thick volume, crown vo., price 20s., cloth, 


THE PROBATE, LEGACY, AND SUCCESSION 
DUTY ACTS: 


Comprising 36 Geo. III. cap. 52; 45 Geo. III. cap. 28; 55 Geo. III. cap. 184; and 
16 & 17 Vict. cap. 51; with an Introduction, copious Notes and References to all 
the decided Cases in England, Scotland and Ireland, to Michaelmas Term 1870; 
together with an Appendix of Statutes, Forms, Tables of Duties, and a full Index. 
By ALFRED HANSON, Esq., Comptroller of Legacy and Succession Duties. 


It is the only complete book upon a subject of “ Since Mr. Hanson 5 his first edition be 
great importance, but which does not come within has been appointed Comptroller of acy and 


the regular course of professional study, and there- Succession Duties. His book is in itself a most 
fore requires to be read up when a case having | useful one; its author knows every in and out of 
reference to it comes into the solicitor’s office. the subject, and has presented the whole in a form 


“Mr. Hanson is peculiarly qualified to be the | easily and readily handled, and with good arrange 
adviser at ea 2 time. Hence, a volume without | ment and clear exposition.” —Sdlicsters’ Journal. 
a rival. Law Times. 


— 


In 8vo., 1873, price ros. 6d., cloth, 


THE BOVILL PATENT. 


A Collection of the Summings-up and Judgments in the Litigation under the Patent of 
5th June, 1849, granted to the late G. H. BoviLi for Improvements in the 
Manufacture of Flour. With an Introduction and some Observations by 
W. W. WYNNE, Attorney-at-Law. 


Table of Contents: Introduction—Judgment of | Chancellor Wood, June, 1867)—Bovill v. Cowan 
the Court of Exchequer in Bovill v. Pimm (30 Jan. (Master of the Rolls, July, 1867)—Bovill v. Smith 
1856)—The Specification under the Patent of 1849 | (Vice-Chancellor Wood, Nov. 1867) — Bovill v. 
~ Note upon that Specification—The Experiments Goodier (Trial before Byles, J. Feb. 1868)—Bovill 
at Deptford—Bovill v. Keyworth (at Nisi Prius, | v. Cowan (Lord Cairns, C., July, 1868)—Bovill v. 

uly, 1856)—Bovill v. Keyworth (Motion for New | Smith (Lord Cairns, C., Dec. 1868) — Bovill v. 

rial, 28 May, 1857) — Bovill v. Goodier (Master of | Goodier (A for New Trial, before Lord 
the Rolls, April, 1866)—Bovill v. Goodier (Trial | Hatherley, C., Dec. 1868)—Bovill v. Finch (C. P.). 
before Willes, J., Dec. 1866)—Bovill v. Crate (Vice- 


In 8vo., 1872, price 12s., cloth, 


AN EXPOSITION OF THE LAWS OF MARRIAGE 
AND DIVORCE. 


As administered in the Court for Divorce and Matrimonial Causes, with the Method of 
Procedure in each kind of Suit; Illustrated by Copious Notes of Cases. By 
ERNST BROWNING, of the Inner Temple, Barrister-at-Law. 
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THE LAW OF INJUNCTIONS. 


E aT 


In two volumes, royal 8vo., 1872, price 70s., cloth, 


THE LAW AND PRACTICE OF INJUNCTIONS. 


EMBRACING ALL THE SUBJECTS IN WHICH 


COURTS OF EQUITY AND COMMON LAW 
HAVE JURISDICTION. 


By WILLIAM JOYCE, 


OF LINCOLN’S 1NN, BARRISTER-AT-LAW. 


REVIEWS. 


“A work which aims at being so absolutely 
complete, as that of Mr. Joyce upon a subject 
which is of almost perpetual recurrence in the 
Courts, cannot fail to be a welcome offering to the 
profession; and, doubtless, it will be well received 
and largely used, for it is as absolutely complete as 
it aims at being. . . This work is, therefore, 
eminently a work for the practitioner, being full of 
practical utility in every page, and every sentence, 
of it. We have to congratulate the pro- 
fession on this new acquisition to a digest of the 
law, and the author on his production of a work of 
permanent utility and fame. Lam Magazine 
and Review. 


“Mr. Joyce has produced not a treatise but a 
complete and compendious exposition of the Law 
and Practice of Injunctions both in equity and com- 
mon law. 

“Part III. is devoted to the practice of the 
Courts. Contains an amount of valuable and 
technical matter nowhere else collected. 


From these remarks it will be sufficiently per- 
ceived what elaborate and painstaking industry, as 
well as legal knowledge and ability, has been 
necessary in the compilation of Mr. Joyce’s work. 
No labour has been spared to save the practitioner 
labour, and no research has been omitted which 
could tend towards the elucidation and exemplifi- 
cation of the general principles of the Law and 
Practice of Injunctions.” —Law Journal. 


“ He does not attempt to go an inch beyond that 
for which he has express written authority ; he al- 
lows the cases to speak, and does not speak for them. 

“ The work is something more than a treatise on 
the Law of Injunctions. It gives us the general 
law on almost every subject to which the process of 
injunction is applicable. Not only English, but 
American decisions are cited, the aggregate number 
being 3,500, and the statutes cited 160, whilst the 
index is, we think, the most elaborate we have ever 
seen—occupying nearly 200 pages. The work is 
probably entirely exhaustive.” —Zaw Times. 


“Mr. Joyce’s work, within the limits which he has assigned himself, is well done. He has been 
evidently diligent in the collection of cases, and the points decided are stated with accuracy, and with 
more fulness of detail than in any work on injunctions with which we are familiar. It cannot fail to be 
useful in instructing practitioners in the proper employment of this much abused method of procedure. 
American Law Review, 


“Mr. Joyce has produced a clear, scientific, and thorough treatise upon the subject of injunctions 
which, unlike most English works, will be nearly as useful to the American as to the English practitioner. 

We doubt if there can be a single case of any note found upon injunctions in the English law that is 
not cited in these volumes.”—Chicago Legal News. 


This work, considered either as to its matter or manner of execution, is no ordinary work. It is a 
complete and exhaustive treatise both as to the law and the practice of granting injunctions. It must 
supersede all other works on the subject. The terse statement of the practice will be found of incalculable 
value. We know of no book as suitable to supply a knowledge of the law of injunctions to our common 
law friends as Mr. Joyce’s exhaustive work. It is alike indispensable to members of the Common Law 
and Equity Bars. Mr. Joyce’s great work would be a casket without a key unless accompanied by a good 
index. His index is very full and well arranged. We feel that this work is destined to take its place 
as a standard text-book, and fhe text-book on the particular subject of which it treats. The author 
deserves great credit for the very great labour bestowed upon it. The publishers, as usual, have acquitted 
themselves in a manner deserving of the high reputation they bear.” Canada Law Journal. 
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In one volume, royal 8vo., 1869, price 30s., cloth lettered, 


CASES AND OPINIONS ON 
CONSTITUTIONAL LAW, 


AND VARIOUS POINTS OF ENGLISH JURISPRUDENCE. 


Collected and Digested from Official Documents and other Sources, 


WITH NOTES. 


By WILLIAM FORSYTH, M. A., O. C., 
Standing Counsel to the Secretary of State in Council of India, 


Author of Hortensius,” History 


of Trial by Jury,” ‘‘ Life of Cicero,” etc., late 


Fellow of Trinity College, Cambridge. 


From the CONTEMPORARY REVIEW. 


“We cannot but regard with interest a book 
which, within moderate compass, presents us with 
the opinions or responsa of such lawyers and states- 
men as Somers, Holt, Hardwicke, Mansfield, and, 
to come down to our own day, = ha Abinger, 
Denman, Cranworth, Campbell, St. Leonards, 
Westbury, Chelmsford, Cock burn, Cairns, and the 
present Lord Chancellor Hatherley. At the end of 
each chapter of the ‘Cases and Opinions,’ Mr. 
Forsyth has added notes of his own, containing a 
most excellent summary of all the law bearing on 
that branch of his subject to which the ‘ Opinions’ 
refer. .. . Our space precludes us from dwelling 
upon the contents of this work at any greater 
length, but we think we have said enough to show 
that it is worthy of a place on the book-shelves of 
our statesmen, and all who take an interest in con- 
stitutional, or rather, national and colonial ques- 
tions.’ 


From the LAW MAGAZINE and LAW 
REVIEW. 


“Mr. Forsyth has largely and beneficially added 
to our legal stores. His work may be regarded as in 
some sense a continuation of ‘ Chalmers’s Opinions 
of Eminent Lawyers.’ . . . The constitutional 
relations between England and her colonies are 
becoming every day of more importance. The 
work of Mr. Forsyth will do more to make these 
relations perfectly clear than any which has yet 
apres ted: Henceforth it will be the standard work 
of reference in a variety of questions which are 
constantly presenting themselves for solution both 
here and in our colonies, . . . Questions of colonial 
law by no means occupy an exclusive share of the 
volume. . Among other questions on which 
‘opinions’ are given, and of which careful sum- 
maries and generalisations have been added by 
Mr. Forsyth, are those relating to vice-admiralty 
jurisdiction and piracy; the prerogatives of the 
Crown in relation to treasure trove, land in the 
colonies, mines, cession of territory, &c. ; the power 
of courts-martial, extra-territorial jurisdiction, alle- 
giance, the Zex loci and the lex fore extradition, 

appeals from the colonies. e volume bears 
marks of extreme care and regard to accuracy, and 
is in every respect a valuable contribution to consti- 
tutional law.“ 


From the CANADA LAW JOURNAL. 


t Mr. Forsyth at the present juncture has done 
good service not only to his profession, but to all 
men who take any, interest in public affairs, and we 
therefore hope that those for whom the book is 
especially intended will not be backward in givi 
to it that support which the industry and ability of 
its author, and the public spirit and enterprise of 
its publishers, so well deserve.” 


From the LAW TIMES. 


This one volume of 560 pages or thereabouts 
is a ect storehouse of law not readily to be 
found elsewhere, and the more useful because it is 
not abstract law, but the application of princi 
to particular cases. Mr. Forsyth’s plan is that of 
classification. He collects in separate chapters a 
variety of opinions bearing upon separate branches 
of the law. Thus, the first chapter is devoted to 
cases on the common law, and the law applicable to 
the colonies ; the second to the ecclesiastical law 
relating to the colonies; the third to the powers 
and duties, civil and criminal liabilities, of governors 
of colonies; the next to vice-admiralty jurisdiction 
and piracy ; the fifth to certain prerogatives of the 
Crown: such as lands in the colonies, grants, 
escheats, mines, treasure trove, royal fsh, felon’s 
goods, writ ne exeat regno, proclamation, cession 
of territory, and creation of courts of justice; the 
sixth chapter contains opinions on martial law and 
courts-martial ; the seventh on extra-territorial juris- 
diction; the a pare on the dex loci and lex fori; 
the ninth on allegiance and aliens; and then suc- 
cessively on extradition ; on appeals from the colo- 
nies ; on the revocation of charters ; on the Channel 
Islands; on the nationality of a ship, and other 
matters relating to ships; on the power of the 
Crown to grant exclusive rights of trade: on writs 
of habeas corpus; on certain points relating to the 
criminal law ; and lastly, on miscellaneous subjects, 
such as the declaration of war before hostilities ; an 
the right of war, booty and prize, and on the grant 
of a marriage licence. . This is a book to be 
read, and therefore we recommend it not to all 
lawyers only, but to every law student. The 
editor’s own notes are not the least valuable portion 
of the volume.“ 
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In one thick volume, 8vo., 1869, price 32s., cloth, 


THE LAW OF RAILWAY COMPANIES. 


Comprising the Companies Clauses, the Lands Clauses, the Railways Clauses Consoli- 
dation Acts, the Railway Companies Act, 1867, and the Regulation of Railways 
Act, 1868 ; with Notes of Cases on all the Sections, brought down to the end of 


the year 1868; together with an 


relating to Railways, and the Stan 


oo giving all the other material Acts 


ng Orders of the Houses of Lords and 


Commons; and a copious Index. By HENRY GopkrRol, of Lincoln’s Inn, and 
JOHN SHORTT, of the Middle Temple, Barristers-at-Law. 


“The title of this book is the best possible 
explanation of its contents. Here we have all the 
statutes affecting Railway Companies, with the 
standing orders of Parliament, in a volume exqui- 
sitely printed, and of most convenient size and 
form. We have also, what in effect to the poc 
titioner is a complete manual of reference of all the 
decided cases on Railway Law, together with an 
index of so copious and accurate a nature, as to 
render the discovery of every section and every 
authority easy in the highest degree. We find 
pages o authorities on ‘transfer of at j 

forfeiture of shares,’ ‘sci. fa., Lloyd's bonds,’ 
* contracts by companies, and ‘dividends.’ Then 


comes a mass of matter relating to the voluntary 
and compulsory acquisition of lands by Railwa 

Companies, while the ‘ compensation’ cases stretc 

over some fifty pages. So also under the third 
statute, there are a dozen pages on the powers and 
duties of Railway Companies in the construction of 
their works, while the liability of the Companies as 
carriers of passengers and goods is also elucidated 
in the most elaborate style. The ‘ Rating of Rail- 
ways’ adds several pages of authorities. We 
believe that we have said enough to show that this 
book will prove to be of minent value to prac- 
titioners, both before Parliamentary committees and 
in the Courts of Law and Equity. Lato Journal, 


Second Edition, 1870, in Svo., price 16s., cloth, 


THE LAW OF COMPENSATION 


FOR LANDS, HOUSES, &c. 


Under the Lands Clauses, Railways Clauses Consolidation and Metropolitan Acts, &c., 
with a full Collection of Forms and Precedents. Second Edition (much enlarged). 
By Eyre LLOYD, of the Inner Temple, Barrister-at-Law. 


“Few branches of the law lying within so small 
a compass affect so many and such important in- 
terests as that which gives compensation for lands 
compulsorily taken for the se of public im- 
provement, or private enterprise for a public benefit, 
and for injuries done to other private proper ies by 
the construction of the necessary wor The 
cases decided upon the questions that arise for 
solution in the application of this law are very 
numerous, and many of them very difficult ; and a 
collection of them well arranged, with the principles 
they determine clearly stated appended to the 


statute, could not fail to be cordially welcomed by 
all concerned in properties they affected, whether 
lawyers or land valuers. It is not therefore sur- 
rising that Mr. Lloyd’s admirable treatise, ex- 
ustive as it is, should have passed so rapidly into 

a second edition. But short as is the time since it 
made its first appearance, it has sufficed to produce 
quite a aa of new decisions, all of which have 

yn 


been caref oted up. The volume contains also 
a valuable collection of practical precedents.” — 
Law Times. 


In 8vo., price 2s. 6d., 


MORIARTY ON PERSONATION AND DISPUTED IDENTITY 


AND THEIR TESTS. 


In a handy volume, crown 8vo., 1870, price 10s. 6d., cloth, e 


THE LAW OF SALVAGE, 


As administered in the High Court of Admiralty and the County Courts; with the 
Principal Authorities, English and American, O down to the present time ; 
and an Appendix, containing Statutes, Forms, Table of Fees, etc. By EDWYN 
Jones, of Gray’s Inn, Barrister-at-Law. 


This book will be of infinite service to lawyers 
practising in the maritime law courts and to those 
engaged in shipping. In short, Mr. Jones’s book 
is a complete guide, and is full of information 
upon all phases of the subject, tersely and clearly 
written. It will be quite as useful to, as it is as 
much needed by, the American lawyer as the 
English, because the salvage laws of America and 
England are much alike, and Mr. Jones makes 
constant reference to American authorities. The 
book is all the more welcome because the sub- 
ject upon which it treats is but little understood 
except by a favoured few. Now, however, if in- 
terested le remain ignorant it is their own 
fault. itr. Jones has treated a very compli- 
cated and difficult subject in a simple and con- 
cise manner, and his success is conimensurate with 


his simplicity of style.” — Liverpool Journal of 
Commerce. 

An admirable treatise on an important branch 
of jurisprudence is compiled by Mr. Edwyn Jones, 
of Gray’s Inn, Barrister-at-Law, who, in a compact 
volume, gives us a very comprehensive statement of 
The Law of Salvage,’ as administered in the High 
Court of Admiralty and the County Courts: with 
the principal authorities, English and American, 
brought down to the present time, and an Appen- 
dix containing statutes, forms, tables of fees, &c. 
Mr. Jones has consulted a wide range of cases, 
and systematised with much skill and clearness the 
leading principles deducible from numerous judg- 
ments and precedents, both here and in the United 


States. His work is likely to become a text-book 
on the law in question. Daily News. 
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In 8vo., 1872, price 9s., cloth, 


THE RULE OF THE LAW OF FIXTURES. 


Second Edition, embracing references to English, Scotch, Irish, and American Decisions. 


By ARCHIBALD Brown, M. A. Edin. and Oxon. and B. C. L. Oxon., of the Middle 
Temple, Barrister-at-Law. . 


“Tt is a good and very sensible and readable book | seems admirably adapted to the task of writing on 
to the practical and common sense English and | the law of fixtures. He is strongly convin of 
American lawyer. It takes up a difficult subject, | the influence of history upon law. Jn his opening 
begins at the very beginning, tracing the decisions | sentence he tells us that it has been said of history 
in the order of time, and showing how they gradually | that it finds its entablature in law; it may con- 
extended a principle here, then another there, until | versely be said of law that it finds its explanation in 
finally a system is built up, somewhat incoherent, | history.“ The sentence is a good opening upon a 
but good enough for all practical purposes, and | subject which owes so much of its law to arbitrary 
enabling the lawyer, to use our author’s words, ‘to | rules rather than general principles as fixtures. 
advise upon Modern Cases.’ We have read it | Mr. Brown proceeds to trace the effect of history 
with much zest, and greatly admire it. We on his subject in a passage which is very à propos :— 
can recommend it as being an exhaustive compila- | . . . . . Mr. Brown’s seventh and last chapter 
tion.” — The Southern Law Review. will be found to contain a most serviceable enume- 

Great industry has been spent in reconciling | ration of the recent cases, arranged according as 
the numerous decisions on a very difficult branch of | the conflict was between landlord and tenant, 
law, and even in illustrating it by references to | mortgagor and mortgagee, and so on.” — Law 
American cases. . In one respect Mr. Brown | Journal. 


In 8vo., 1867, price Is., sewed, 


LLOYD’S BONDS: 
THEIR NATURE AND USES. 


By HENRY JEFFERD TARRANT, of the Middle Temple, Barrister-at-Law. 


In 8vo., 1870, price 7s. 6d., cloth, 


THE HISTORY OF THE LAW OF TENURES OF LAND IN 
ENGLAND AND IRELAND. 


By W. F. FINLason, of the Middle Temple, Barrister-at-Law. 


“Mr. W. F. Finlason has done good service in | Confining himself to the facts of legal history, he 
publishing a concise, well-written history of the law has collected and presented, in an admirably com- 
of tenures of land in England and Ireland, with | pact form, all the really useful information it con- 

rticular reference to inheritable tenancy, lease- | tains.”—Odserver. 
bold tenure, tenancy at will, and tenant right. 


In 8vo., 1867, price 16s., cloth, 


THE CHARITABLE TRUSTS ACTS, 1858, 1855, 1860; 


THE OHARITY OOMMISSIONERS JURISDICTION AOT, 1862; 
THE ROMAN OATHOLIO OHARITIES AOTS: 


Together with a Collection of Statutes relating to or affecting Charities, including the 
Mortmain Acts, Notes of Cases from 1853 to the present time, Forms of Decla- 
rations of Trust, Conditions of Sale, and Conveyance of Charity Land, and a 
very copious Index. Second Edition. 


By HuGu Cooke and R. G. HARwoop, of the Charity Commission. 
_“* Charities are so numerous, so many persons are | second edition of a collection of all the statutes that 
directly or indirectly interested in them, they are so | regulate them, admirably annotated by two such 
much abused, and there is such a growing desire to | competent editors as Messrs. Cooke and Harwood, 
rectify those abuses and to call in the aid of the | whose official experience peculiarly qualifies them 


commissioners for a more beneficial application of | for the task. Lat Times. 
| their funds, that we are not surprised to receive a 
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In 8vo., 1871, price 21s., cloth, 


A TREATISE ON THE STATUTES OF ELIZABETH AGAINST 


FRAUDULENT CONVEYANCES, 
The Bills of Sale Registration Acts, and the Law of Voluntary 
Dispositions of Property generally. 
By H. W. MAY, B.A. (Ch. Ch. Oxford), and of Lincoln’s Inn, Barrister-at-Law. 


% This treatise bas not been published before it 
was wanted. The statutes of Elizabeth against 
fraudulent conveyances have now been in force for 
more hundred years. The decisions 
under them are legion in number, and not at all 
times consistent with each other. An attempt to 
reduce the mass of decisions into something like 
shape, and the exposition of legal principles in- 
volved in the decisions, under any circumstances, 
must have been a work of great labour, and we 
are pleased to observe that in the book before us 
there has been a combination of unusual labour 
with considerable professional skill. . . . We can- 
not conclude our notice of this work without sayin 
that it reflects great credit on the publishers as well 
as the author. The facilities afforded by Messrs. 
Stevens and Haynes for the publication of treatises 
by rising men in our profession are daeng of 

l praise. We feel assured that ag do not lightly 
lend their aid to works presented for publication, 
and that in consequence publication by such a firm 
is to some extent a guarantee of the value of the 
work published. Canada Law Journal. 


“Examining Mr. Mays book, we find it con- 
structed with an intelligence and precision which 
render it entirely worthy of being accepted as a 
guide in this confessedly difficult subject. The 
subject is an involved one, but with clean and clear 
handling it is here presented as clearly as it could 
be. . . On the whole, he has produced a very 

ul book of an exceptionally scientific character.” 
—Solicttors’ Journal 


The subject and the work are both very good. 
The former is well chosen, new, and interesting: 
the latter has the quality which always distin- 
guishes original research from borrowed labours.” 
Americas Law Review. 


We are happy to welcome his (Mr. May’s) work 
as an addition to the, we regret to say, brief cata- 
logue of law books conscientiously executed. We 
can corroborate his own description of his labours, 
‘chat no pains have been spared to make the book 
as concise and practical as possible, without doing 
so at the expense of icuity, or by the omission 
of any important points. Lato Times. 


In preparation, Second Edition, in 8vo., 


THE LAW AND PRACTICE UNDER THE COMPANIES ACTS, 


1862, 1867, 1870; 
THE LIFE ASSURANCE COMPANIES ACTS, 
1870, 1871, 1872; 
AND OTHER ACTS RELATING TO JOINT STOCK COMPANIES, 


Together with Rules, Orders, and Forms, &c. &e. By H. Burton Buck tey, M. A., of 
Lincoln’s Inn, Barrister-at-Law, and Fellow of Christ’s College, Cambridge. 

„ In this Edition Table A. to the Companies Act, 1862, will be printed with 
copious Annotations, and the Cases decided both in the Courts and the 
European Arbitration incorporated to the time of going to press. 


% After a careful examination of the notes relating 


to many of the difficult and much-vexed questions 


upon the construction of this Act, we have 
formed a very favourable opinion of Mr. Buckley's 
qualifications for the task he has undertaken. ... 


The whole book seems to us to be well and care- 
fully executed. 

An excellent system of cross-references, placed 
at the foot of each section, adds greatly to the 


value of the book.” Colicito Journal, 


EUROPEAN ARBITRATION. 


— Es —— 


In Parts, price 75. 6d. each, sewed, 


LORD WESTBURY’S DECISIONS. 


Reported by Francis S. REILLY, of Lincoln’s Inn, Barrister-at-Law. 


— — — — 


ALBERT ARBITRATION. 


In Parts, price 7s. 6d. each, sewed, 


LORD CAIRNS’S DECISIONS. 


Reported by Francis S. REILLY, of Lincoln’s Inn, Barrister-at-Law. 


a 
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j IN THE PRESS. 


THE LAW 


RELATING TO 


SHIPMASTERS AND SEAMEN. 


THEIR APPOINTMENT, DUTIES, POWERS, RIGHTS, 
LIABILITIES AND REMEDIES. 


By JOSEPH KAY, M. A., Q. C., 


OF TRIN. COLL. CAMBRIDGE, AND OF THE NORTHERN CIRCUIT ; 
SOLICITOR-GENERAL OF THE COUNTY PALATINE OF DURHAM; ONE OF THE JUDGES OF THE COURT OF 
RECORD FOR THE HUNDRED OF SALFORD; 

AND AUTHOR OF ‘f THE SOCIAL CONDITION AND EDUCATION OF THE PEOPLE 
IN ENGLAND AND EUROPE.” 


ANALYSIS OF CONTENTS. 


Cuar. II. Sect. 2. 
(cont.) 


; What seaworthiness means in 
Marine Insurance. 


Sect. 3. Seaworthiness as regards Master, 
Crew, and Pilot. 


Sect. 4. Seaworthiness as regards hull, 
rigging, and stores. 
Cup. III.— His duties with respect to receiving, stow- 
ing, and taking care of the Cargo. 
See Parr IV., CHAP. a. 


Cuap. IV.—His duty in the preparation of the Ship 
for sea. 


Cuap. V.—His duties when the Ship has to proceed 
to a Foreign Port and load there. 


Char. VI.—His duty to obtain the necessary Clear- 


PART I. 


The Public Authorities. 


Cuap. I.—The Board of Trade: its General Functions 
with reference to Masters and Seamen. 


Cuap. II. - Local Marine Boards. 
Cuar. III.—Mercantile Marine Offices. 
Cuap. IV.—Naval Courts. 


Part II. 


The Appointment, Certificates, &c., 
of the Master. 


Cup. I.—Who may appoint or succeed him, and how 


long his authority continues. ances, &c. 
Cuar. II. His Qualifications. Cuar. VII. - What Documents he must procure and 
keep. 


Cuar. III. — His Examination and Certificates. 
Crap. IV -In what cases Colonial Certificates are valid. 
Cuar. V.—His Remuneration. 


Cuap. VI.—Who may remove him, or cancel or suspend 
his Certificate. 


Cuar. VII. His Offences. 


Cuar. VIII. — Legal Procedure for infliction of 
Penalties, etc. 


PART III. 
The Voyage. 


Cuar. VIII.. His duty to carry proper Colours. 
Cuar. IX.—His duties after all is ready to Sail. 


Cuar. X.—When he is bound to set Sail on the Voyage. 

Sect. 1. Duty of Master to set Sail on the 
day fixed by Charter-party and Policy. 

Sect. 2. Consequences of not Sailing ac- 
cording to the terms of the Policy. 

Sect. 3. Consequences of not Sailing ac- 
cording to the terms of the Charter- 
party. 

Sect. 4. Demurrage for delay in Loading 
or Unloading. 


Duties and Responsibilities of the Master. 


Cuar. I.—The Master's general duties and authorities 
on the Voyage. 
Crap. II.—His duty to see that the Ship is seaworthy. 


Sect. 1. The Master's duty to see that the 
Ship is seaworthy. 


Cuar. XI.— When he must sail with Convoy. 


Cuap. XII.—His duty not to deviate. 


Sect. 1. What it is to deviate, and the 
consequences of doing so. 


Sect. 2. Change of Voyage, and its effect 
on the Policy. 
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THE LAW RELATING TO SHIPMASTERS AND SEAMEN. 


ANALYSIS OF CONTENTS continued. 


Cuar. XII. Sect. 3. When Master may stop at the 
(cont.) usual intermediate Ports without a 
deviation. 


Sect. 4. In what order the Master must 
visit the Ports of Discharge so as to 
avoid a deviation, when the Ports of 
Discharge are, or when they are not 
specifically named in the Policy. 


Sect. 5. It is not necessary to Sail to all 
the Ports named in the Policy. 


Sect. 6. When the Master may revisit a 
Port, or sail backwards and forwards 
from one to the other without deviation. 


Sect. 7. What Ports he may visit and 
trade at; and how he may do so under 
the Licence Clauses without deviation. 


Sect. 8. For what purposes he may visit 
Ports which are within the Licence 
Clauses without deviation. 


Sect.9. When trading at a Port is a devi- 
ation. 


Sect. ro. When cruising, or 


attacking is a deviation. 


chasing, 


Cuar. XIII.— His duty not to delay. 

Sect. r. The consequence of delay as 
respects the Charterer and the Owner 
of the Cargo. 

Sect.2. When delay in commencing or pro- 
secuting the Voyage is equivalent to 
deviation, and discharges the Under- 
writer. 


Cuar. X1V.—What circumstances justify or excuse a 


delay or a deviation. 
Sect. 1. Usage. 
Sect. 2. Perils insured against. 
Sect. 3. Moral or physical force. 
Sect. 4. Making a Port to refit. 


Sect. 5. Making a Port in order to recruit, 
or to procure fresh hands or provisions. 


Sect. 6. Stress of Weather. 

Sect. 7. Endeavour to avoid Capture or 
imminent peril. 

Sect. 8. Endeavour to join Convoy. 

Sect. 9. Succouring Ships in Distress. 


Cuar. XV.—His duty not to commit Barratry. 
Sect. 1. What Barratry is, and by whom 
it may be committed. 
Sect. 2. Statutable provisions for the dis- 
couragement of Barratry. 


Cuar. XVI. His duties in case of a Collision. 
(See Part XII., CHar. 8.) 


Crap. XVII.— His duties to the Underwriters on 
abandonment. 


Cuar. XVIII.—His duties in a Port of Discharge. 
Sect. 1. His duties to his Employers. 
Sect. 2. His duties to the Mercantile 
Marine Office Superintendents. 


Cuar. XIX.—His duties to the authorities of the 
Harbour. 


Cuar. XX.—The Master's Protests. 


PART IV. 


The Master's Duties and Powers with 
respect to the Cargo. 
Cuar. I1.—Generally: 
Sect. 1. As Agent of the Shipowners. 
Sect. 3. As Agent of the Owners of the 
Cargo. 


Cuar. II.—His Duties with respect to Receiving, 
Stowing, and Taking Care of the Cargo. 


Cuar. [1I.—When he may Hypothecate the Cargo. 
(See Part VIII., CHAP. 5.) 


Char. IV.—When he may Sell it. 


Crap. V.—When he should Tranship it. 
ö Sect. 1. As Agent of the Shipowner. 
Sect. 2. As Agent of the Owners of the 
Cargo. 
Cuar. VI. Freight. 
Sect. 1. What it is, and when it is payable. 
Sect. 2. When Freight, so called, is payable 
in advance. 
Sect. 3. How much Freight is payable. 
Sect. 4. Pro ratå Freight, what it is, and 
when it is payable. 
Sect. 3. The Rules of the Admiralty Court 
with respect to Freight. 


Cuar. VII.— His lien on the Cargo. 


Sect. 1. What it is, and when it exists. 

Sect. 2. For what amount of Freight the 
lien may be enforced. 

Sect. 3. What lien the Owner and Master 
have when the Ship is Chartered. 

Sect. 4 How the lien may be lost or ex - 
tinguished. 

Cuap. VIIT.—His duties with reference to Delivery. 


PART V. 
Bills of Lading. 
CHap. I. - What a Bill of Lading is, and its form. 
Cuar. II. When Master may sign Bills of Lading. 
Cuar. III. The effect of the Bill of Lading as evidence. 


Cuap. IV. When and how the Bill ot Lading may be 
Transferred. 
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ANALYSIS OF CONTENTS—continued. 


Cuar. V. The effect of the Transfer of the Bill ofi Crap. V. (cont.)— 3. At what place. 


Lading upon the PROPERTY in the goods 
named in the Bill. 


Sect. 1. The effect of the Transfer of the 
Bill of Lading upon the property in the 


Instances in which it has been 
held that the property in the goods 
passed to the Consignee or Indorsee by 
the Transfer of the Bill of Lading. 

Sect. 3. Instances in which it has been 
held that the in the goods did 


not to the ignee or Indorsee 
by the Transfer of the Bill of Lading. 
Cuar. VI.—The effect of the Transfer of the Bill of 


Lading upon the Cox rnacr contained in the Bill 
of Lading. 


Cuar. VIL—The effect of the Bill of Lading upon the 
liabilities of Owners, Master, and Charterers. 


Cuar. VIII. — The Master's duties as to delivery of the 
goods. (See Parr IV., Carco, Cuar. 8.) 


Cuar. IX. -The meaning of the exceptions in the Bill 
of Lading. 


ParT VI. 
Stoppage in Transitu. 
Cuar, I.—- What it is. 
Cuap. II.— Who may exercise the right. 


Cuap. III. - Under what circumstances the Consignor 
is entitled to exercise the right. 

Sect. 1. The Consignor must be wholly or 
partially unpaid. 

Sect. 2. The Consignee must have become 
insolvent, or have so failed in circum- 
stances as to be unable to perform his 
part of the contract. 

Sect. 3. The Master or Carrier must be 
the agent to forward and not to receive 
and keep the goods. 


Cuap. IV.—In what manner the right may be exercised. 


Cuar. V.—How long the transit and the right to stop 
continue. 


Sect. 1. The general rule. 


Sect. 2. What is such a taking possession 
of the goods by the Consignee or his 
Agent to keep as to put an end to the 
right to stop. 


a. Both Consignor and Consignee 
must have assented to the posses- 
sion of the Consignee. 


& What acts 2770 to such sadi 
very to or session 
the Consignee. ERS 7 
1. Goods need not come to the cor- 
poral touch of the Consignee. 


2. When touching, marking, or 
taking samples slitſicient. 


4- Into what ship. 
s. To what agent. 
c. When delivery of part is delivery 
of the whole, so as to put an end 
to the right to stop. 


Cuar. VI Ho the right to stop may be defeated. 


Sect. 1. Generally. 

Sect. 2. When the Transfer or Pledge of 
the Bill of Lading puts an end to the 
right to stop. 

Sect. 3. When the Transfer of the Bill of 
Lading does not put an end to the right 
to stop. 


Cuar, VII.—Master’s duties as to delivery. 


Cuar. VIII.—The effect of the exercise of this right 
on the Contract of Sale. 


ParT VII. 


When the Master may make the Owners 
liable upon his personal Oontracts. 


Cuar. I.—When he may bind them in Contracts relating 
to the usual course of the Ship’s employment. 


Cuap. II.—When he may bind them for matters which 
are necessary for the prosecution of the voyage. 
Sect. 1. Generally when he may do this. 
Sect. 2. For necessary repairs and supplies. 
Sect. 3. For money borrowed. 
Sect. 4. The Master has no such authority 
if the Owner or his Agent can interfere. 


Cuar. III.—What Owners are made liable by the 
Master’s Contracts. 
Cuar. IV.—When the Master may sell the Ship. 
Sect. i Under what circumstances he may 
sell. 


Sect. 2. When he may sell under the direc- 
tions of a Foreign Court. 


Sect. 3. What he must do before selling. 
Sect. 4. Duty of purchaser before buying. 


Sect. 5. Cases in which the sale has been 
upheld or set aside. 


PART VIII. 
Hypothecation. 
Cuap. I.—The Form, Contents, and Nature of the 
Contract. 
Sect. 1. 
Sect. 2. 
Sect. 3. 
Sect. 4. 
Sect. 5. 


What it is. 

Who may give it. 

To whom it may be given. 
Form. 

Contents. 

Sect. 6. Construction. 


Sect. 7. What rate of interest may be 
reserved. 
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Crap. II- Under what circumstances the Master may , CHAP. VIII.—Remittance of Wages and Savings Bank 
H ypothecate the Ship. for Seamen. 


Sect. 1. What necessity must exist to s 
justify the Master in giving a Bond. Cuap. IX.—Legal rights to Wages. 


Sect. 2. When Owners consent dispenses 
with the existence of such necessity. 


Sect. 3. For what purposes the Master may 
give a Bond. 

Sect. 4. In what Ports the Master may 
give a Bond. 


Sect. 5 What the Master must do before 
he may give a Bond. 


Sect. 6. The Master cannot Pledge the 
Ship and bind the Owners personally 
by the Bond. 


Sect. 7. What the Lender ought to ascer- 
tain before he.can safely advance on 
the security of a Bond. 


Cuap. III. The legal effect and operation of the Con- 


* 


Sect. 1. Generally. 
Sect. 2. When the Bond becomes payable. 
Sect. 3. What discharges the Bond. 


Sect.4. What remedies the Bondholder has 
and against whom. 


Sect. 5. Over what claims a Bond has pre- 
cedence. 


Sect. 6. By the law of what country the 
Contract is governed. 


Cuar. IV.—Under what circumstances the Master may 
Hypothecate the Freight. 


Char. V.-—-Under what circumstances the Master may 
Hypothecate the Cargo. 


Sect.1. When he may Hypothecate the Char. XI.—Relief to Seamen’s Families out of Poor 


Cargo. 


Sect. 1. The provisions of the Statute. 


Sect.2. When and how the Wages are 
payable. 


Sect. 3. When the whole of the Wages 
contracted for are duc. 


Sect. 4. When part only of the Wages con- 
tracted for are due. 


Sect. 5. When no part of the Wages con- 
tracted for are due: i 


Sect. 6. What will cause 2 forfeiture of 
Wages. 


Sect.7. When Seamen may claim extra 
remuneration. 


Sect. 8. Insurance of Wages. 


cial Effect of a change of Owners upon 
ages. 


Cuap. X.—Mode of recovering Wages and Seamen’slien. 


Sect. 1. The Statutes. 


Sect. 2. Seamen may proceed against 
Owners, or Master, or Ship and Freight. 


Sect. 3. Who are entitled to sue as Seamen. 


. The Lien of the Seaman for his 
ages. 


Sect. 5. Within what time Suits for Wages 
muss be brought in the Court of Admi- 
ty. 


Rates. 


Sect. a. Cargo cannot be made liable on Char. XII—Wages and Effects of deceased Seamen. 


Bond given for necessities of the Ship 
till Ship and Freight are exhausted. 


Sect. 3. When he must communicate with 
Owners before giving a Bond. 


Sect. 4. Remed 
against the Owner of Ship. 


PART IX. 
The Crew. 


Cuar. I.—Interpretation of Terms. 
Cuap. II.—Seamen, how protected and regarded by 


Cuar. 111.—The duties of the Crew. 


Cuar. V.—The engagement of Seamen. 


Cuar. VI.-—Allotment of Wages. 


the Courts. 
| 
| 
| 


Cuap. VII.—Discharge and Payment of Wages. 


Sect. 1. When and how the Master may 
discharge a Seaman. | 


Sect. 2. What public authority may dis- 
charge a Seaman. 


Char. XIII.—Leaving Seamen abroad. 
CHar. XIV.—Volunteering into the Navy. 
of Owners of Cargo Char. XV.—Provisions, Health, and Accommodation. 


Cuar. XVI.—Power of making Complaint, and protec- 
tion of Seamen from Imposition. 


Cuar. XVII.— Discipline, and forfeiture of Wages. 


Sect. 1. The Master's authority to main- 
tain Order and Discipline. 


Sect. 2. When and how he may punish or 
discharge. 


Sect. 3. What conduct on board incurs a 
forfeiture of Wages. 


Sect. 4. What acts amount to such a 
Desertion as to incur a forfeiture of 
Wages. 


Sect. 5. When a Master may waive a 
forfeiture. 


Sect. 6. The Statutes. 


Cuar. XVITI.—Legal Procedure. 
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ParT X. 
Pilots. 
Cnap. I. -Origin of Pilots. 


Cuap. II. Definition of Terms used by and application 
of Sections of Merchant Shipping Act relating to 
Pilots. 

Cuar. III.—Pilotage authority. 

Sect. 1. Powers of. 
Sect. 2. Returns by. 


Cuar. IV.— Licensing of Masters and Mates. 
Cuap. V.— Pilot Boats and Pilot Licenses. 


Cuar. V1.—What Signals must be used and displayed 
when a Pilot is wanted. 


Cuar. VII.—When it is the Master's duty, irrespective 
of the Statute, to employ a Pilot, and the conse- 
quences of his not doing so. 


Cuar. VIII.—Compulsory Pilotage. 

Sect. 1. In what cases the Employment of 
Pilots is compulsory. 

Sect. 2. In what cases Ships are exempted 
from the Regulation respecting com- 
pulsory Pilotage. 

Sect. 3. What will excuse a Master not 
employing a Pilot. 


Cuar, IX.—The Master's duties and authority while 
the Pilot is in charge of the Ship. 


Cuar. X.—The authority of the Pilot while che Ship 
is under his care. 


Cuar. XI.—The Limitation of the Liability of Owners 
and Master where Pilotage is compulsory. 

Sect. 1. The riage of Owners and 

Master for the Default of the Pilot 


irrespective of the Statute. 

Sect. 2. The Statutable Limitations. 

Sect. 3. To entitle Owners and Master 
to protection, the Default causing the 
injury must relate to some duty of the 


Sect. 4.—To entitle Owners and Master to 
protection, they must prove that the 
injury was due solely to the Pilots 
Default. 

Serr Respective Liabilities of Owners, 
Master, and Pilot, in cases of Ships 
in tow. 


Cuar XII Rights, Privileges, and Remuneration of 
Pilots. 


Char. XILI.—O ffences of Pilots. 
Cuar. XIV.—The Trinity House. 


Sect. 1. General powers of. 

Sect. 2. Sub-Commissioners and Pilots. 

Sect 3. Compulsory Pilotage. 

Sect. . Rates of Pilotage. 

Sect. 5. Pilot Fund. 

Sect. 6. Appointnent of Sub-Commis- 
sioners by ‘Trinity Houses of Hull and 

ewcastle. 


Crap. XV.—When Pilots may claim Salvage. 


See Salvage, Part XIII., Cuar, 3, 
Sect. 11. 


— — = — — — — = —_—— 


Part XI. 
Passengers, 
Cuar. I.— The Master's authority over the Passengers. 


Cuar. II.— The Master's Duties to the Passengers 
irrespective of the Statutes. 


Cuar. III.— The Rights and Liabilities of Passengers 
under their contract irrespective of the Statutes. 


Cuar. FV.—The Statutable Provisions for the Protec- 
tion of Passengers. 
Sect. 1. Boats for sea-going Ships. 
8 Build and Equipment of Steam 


hips. 
Sect. 3. Survey of Passenger Steamers. 
Sect. Definition of Terms in and extent 
of “ The Passengers Act, 1855,” and the 
Machinery for executing the Act. 


Sect. 5. Matters relating to a Passenger 
Ship to be attended to before sailing on 
Voyage from the United Kingdom. 

Sect. 6. Passengers’ Rights before, during, 
and after such Voyage. 

Sect. 7. Miscellaneous Provisions. 

Sect. 8. Voyages from the Colonies. 

Sect. 9. Voyages to the United Kindom. 

Sect. ro. Schedules to ‘‘The Passengers’ 

X Act, 1855.” 


Cuar. V.—Penalties on Drunken or Disorderly Pas- 
sengers on a Passenger Steamer. 


PART XII. 
Collisions. 
Cuar. I.—Liability of Masters and O fi 
by Calion. y wners for Damage 


| 


Cuar. IL—Rights of the Parties in a Court of Common 
Law when both Ships have been in Fault. | 


Cuap. III.—If the Collision was the consequence of 
unavoidable Accident, neither party can recover 
either in a Court of Law or the Court of Admiralty. | 


Cuar. IV.—What Remedy Owners of Injured Ship | 
have in the Court of Admiralty. 


Sect. 1. What Rémedies the Owners of | 
Injured Ship have in the Court. 

Sect. 2. The Principles upon which the 
Court regulate the right toCompensation. 

Sect. 3. The Principles upon which the 
Court proceeds in the amount 
of Compensation. 


Cuap. V.—The Law relating to Sailing Ships, Steam 
Ships, and Lights, prior to a5 and 26 Vine 63. 


Cuap. VI.—The Statutable Provisions and Regulations 
now in Force for preventing Collisions at Sea with 
Diagrams. 

Sect. 1. The Statutable Provisions. 
Sect. 2. The Regulations and Diagrams. 


Cuap. VII.—The Cases decided upon the Regulations. 
Cuap. VIII.—Duties of Master in case of Collision. | 


Sect. 1. His duties to his own Ship. | 
Sect. a. His duties to the Injured Ship. 
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ParT XIII. 


Salvage. 


Cuap. I.—What Salvage Services are, and when they 
should be rendered. 


_ Cuar. II.-When Salvage Reward is Payable. 

Sect. 1. When a Ship or Boat is Stranded 
or otherwise in Distress on the Shore 
| of any Sea or Tidal Waters situate 

within the United Kingdom. 

Sect. 2. For saving Life. 

' Sect. 3. In cases not falling within the 

two previous sections: 

: 1. The property valued must have 

been in Danger or Distress. 

2. The Salvors must have rendered 

| actual assistance which con- 

tributed towards saving the 
| Property in danger. 

Sect. 4. What Signals a Ship in Distress 

must use when Signalling for assistance. 

Sect. 5. What kind of Services are treated 

as Salvage Services. 

Sect. 6. The effect of acceptance or refusal 
of assistance on the right to Salvage 
reward. 

Sect. 7. When a Seaman may agree to 

abandon his right to Salvage. 


Cuap. III. Who may claim as Salvors. 


Sect. 1. General Rule. 

Sect. 2. Crew of Salving Ship. 

Sect 3. Passengers on Salving Ship. 
Sect. 4. Owners of Salving Ship. 


Sect 5. Crew of Ship Salved. 
* Sect. 6. Passengers on Ship Salved. 

Sect. 7. Associated Ships. 

Sect. 8 Officers and Crews of Her 
Majesty’s Ships. 

Sect. 9. Officers and Men of the Coastguard. 

Sect. 10. Ship Agents. 

Sect. 11. Pilots. 

Sect. 12. Tugs. 

Sect. 13. Magistrates. 

Cuar. IV.—What claim Salvors have when there are 
several sets. 

Sect. 1. Whilst the Master remains on 

Board 
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Sect. 2. When the Ship is a derelict. 
1. What constitutes a derelict. 
2. The rights of several sets of 
Salvors. 
Sect. 3. When the first set of Salvors 
abandon the enterprise. 
V.—What Amount will be awarded to Salvors. 
Sect. 1. Where no Agreement was entered 
into between the Salvors and the Salved. 
Sect. 2. Where an Agreement was entered 
into between the Salvors and the Salved. 
Sect 3. How the value of the Property 
Salved is estimated for the purpose of 
calculating the amount of Salvage. 
Cuar. VI.— The Apportionment of the Salvage. 
Sect. 1. In what proportions the Salvage is 
apportioned among the Persons entitled. 
1. Owners of Salving Ships. 
a, The Master, Seamen, and Ap- 
prentices. 


CHAP. 


— 


ANALYSIS OF CONTENTS continuei. | 


Cuar. VI. 


3. Persons assisting. 
(cont.) 


4 Where there are several sets of 
Salvors. 
5. Officers and Seamen of Royal 
Navy and Coastguard. 
Sect 2. By whom Salvage may be appor- 
tioned among those entitled. 
Sect. 3. What Agreement for apportion- 
ment will be upheld. ere 


Sect. 4. In what proportions Ship, Freight, 
and Cargo contribute to the Salvage. 


Cuap. VII.—What conduct forfeits the whole or part 
of the Salvage. 
Sect. 1. 
Sect. 2. 
Sect. 3. 
Sect. 4 Fraud. 
Sect. 5. Embezzlement. 


Cuap. VIII.—What remedies the Salvors have for 
securing the payment of the Salvage. 
Sect. 1. What the Salvors’ remedies are, 
irrespective of Statute. 
1. Their maritime lien. 
2. Their right to retain possession 


of the Property saved. 

Sect. 2. What the Salvors’ remedies are 

under the Statute. 

Sect. 3. How far payment to one Salvor 
} 
| 
| 
| 


The General Rule. 
Misconduct. 
Negligence or Unskilfulness. 
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discharges claim of others. 
Cuap. 1X.—Wrecks and Casualties. 


PART XIV. 
The Master's Remedies. 
Cuap.I.—The Master's remedies beſore The Merchant 
Shipping Act, 1854. 
Cuar. II.—The Statutable Provisions as to his remedies. 


Cuar. III.— The Master's remedies since The Mer- 
chant Shipping Act, 1854, and The Admiralty 
Court Act, 186r.” 

Sect. 1. What remedies he now has. 

Sect. 2. The Master's maritime lien for 
Wages and Disbursements. 

Sect. 3. Over what claims the Master’s lien 
has precedence. 

Sect. 4. What will cause a forfeiture or 
reduction of his Wages. 

Cuar. IV.—When the Master may sue in his own name. 


Cuar. V.—When the Master may sue the Owners. 


; PART XV. 
The Master’s Liabilities. 


Cnap. JI.—Liability of Master on Contracts entered 
into for the Owners. 


Cuar. Il.—-Liability of Masters for Wrongs done by 
them and their servants. 


Cra o of Master for Injuries caused by 
ot. 


PART XVI. 


Master's Liabilities under the Customs 
Acts. 
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In 8vo., Second Edition, price 21s., cloth, 


A TREATISE ON THE LAW OF DAMAGES. 


COMPRISING THEIR MEASURE, 


THE MODE IN WHICH THEY ARE ASSESSED AND REVIEWED, 


The Practice of Granting Aew Trials, and the Yato of Set-off. 


By JOHN D. MAYNE, 
Of the Inner Temple, Barrister-at-Law. 


SECOND EDITION, 


By LUMLEY SMITH, of the Inner Temple, Barrister-at-Law. 


“ Few modern text-books have a higher authority 
than Mayne on Damages. An argument is seldom 
heard in the courts upon a question of the measure 
of damages without the work being referred to; 
and there are several points upon which there was, 
at the date of the first edition (1856), either an 
absence or a conflict of authority, and upon which 
the views advanced by the author have since been 
held to be law bythe courts. . . . It is fortunate 
for the reputation of the work that so good an editor 
has been found for it as Mr. Lumley Smith. The 
additions to the text of the former edition are dis- 
tinguished by brackets. Mr. Lumley Smith’s work 
has been well done, and the new cases are skilfully 
incorporated. . . . . Probably there is no other 
one subject upon which the cases reported as well 
as unreported so frequently present the same diffi- 
culty of extracting from complicated statements of 
fact, special in their character and not likely to 
occur again, the legal principles involved in the 
decision, so as to be available for guidance in other 
cases. It is exactly this difficulty which makes the 
subject one upon which a good text-book such 
as the present is peculiarly valuable.”—Solicstors’ 
Journal. 

We are glad that this useful work fell into the 
hands of so capable an editor as Mr. Lumley Smith. 
It is always a great advantage gained when an 
editor has had practical experience of the subject 
with which he deals, and it is a positive gain to the 
law when busy lawyers can find time to do well 
the work which is so apt to fall into the hands of 
those who have little learning and less practice. 
The law relating to damages is a branch of our 
jurisprudence peculiarly practical in its nature and 
highly important to suitors and the profession ; it 
is, moreover, surrounded by difficulties which 
require a clear explanation before they become 
intelligible to the ordinary minded. 

„The concluding chapter (c. 19) is very im- 
portant, and we should like to make copious 
extracts from it. It deals with the ‘ powers of the 
court or judge in regard to damages.’ We re- 
commend it to the attention of our readers, as 
indeed we do the entire work, which is excellently 
executed, with an entire freedom from verbosity, 
and a good index.” — Law Times. 


In the year t856 Mr. John D. Mayne, a gentle- 
man of the bar, now enjoying a very extensive 
practice in the Indian Empire, published a treatise 
on the Law of Damages. Mr. Mayne conferred a 
great boon on the profession by his labours, and for 
sixteen years his book has been regarded with 
high respect in Westminster Hall. In the ordinary 
course of things such a lapse of time, from the 
natural accretion of precedents, would have created 
a demand for a new edition, but in the particular 
department of law investigated by Mr. Mayne 
there has been an extraordinary development of 
principles, exhibited in numerous cases, upon which 
the judges have expended a large amount of time, 
industry, and learning. Consequently, the publi- 
cation of a new edition is not premature. On the 
contrary, it was high time that the profession should 
be supplied with a treatise condensing and arranging 
the matter brought into existence by the contested 
cases of that period. It is perfectly intelligible 
that Mr. Mayne’s absence from England and the 
toil of his professional career have prevented him 
from undertaking this duty himself. But the per- 
formance of it has fallen on a deputy, whose success 
in the discharge thereof might fairly have been 
anticipated, and who in the result has, we think, 
not disappointed the reasonable expectations formed 
concerning him. 

“ Mr. Lumley Smith has evidently been actuated 
by a modest desire not to despoil the original author 
of well-earned fame. He has, as far as possible, 
retained the primary form of the book, and has dis- 
tinguished what Mr. Mayne wrote from what he 
himself has written, by enclosing all the later matter 
in brackets, adding a brief separate chapter on the 
assessment of damages in che Court of Chancery 
under Lord Cairns’s Act, 21 & 22 Vict. c. 27. He 
has also cited many Scotch and Irish cases, and the 
leading American decisions of recent date. 

One word with regard to the book itself will not 
be out of place. It is well printed, in an excellent 
form, and of a convenient size—no small considera- 
tions in a text-book, which, from the nature of its 
contents, is useful rather for reference than for 
study. Good looks in a book set off its intrinsic 
Merits, just as an imposing appearance adds to the 
dignity and influence of a judge. Lm Journal. 
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CAPE OF GOOD HOPE. 


——— 
BUCHANAN (J.), Reports of Cases decided in the Supreme Court of the Cape of Good 
Hope. Vols. I., II., & III. 1868-70. Royal 8vo. 635. 
Vol. IV., parts i. to iii. 1873. 157. 
MENZIES’ (W.), Reports of Cases decided in the Supreme Court of the Cape of Good 
Hope. Vol. I. and Vol. II., parts i. to iv. 45- 
Vol. III., parts i. to iv. 42s. 


In 12mo., price 10s. 6d., 


SELEOT THESES on the LAWS of HOLLAND and ZEELAND. 


Being a Commentary of Hugo Grotius’ Introduction to Dutch Jurisprudence, and intended 
to supply certain defects therein, and to determine some of the more celebrated 
Controversies on the Law of Holland. By Dionysius GODEFRIDUS VAN DER 
KEESEL, Advocate, and Professor of the Civil and Modern Laws in the University 
of Leyden. Translated from the original Latin by C. A. LORENZ, of Lincoln's 
Inn, Barrister-at-Law. Second Edition, with a Biographical Notice of the Author 
by Professor J. DE WAL, of Leyden. 


THE NEW JUDICATURE ACTS. 


— a 
In preparation, in one volume, 8vo., 


THE SUPREME COURT OF JUDICATURE ACT, 1873, 


The Supreme Court of Judicature Act Amendment Act, with the rules and orders thereon. 
Edited, with Copious Notes and a full Index, by WILLIAM Downes GRIFFITH, 
of the Inner Temple, Barrister-at-Law, late Her Majesty’s Attorney-General for 
the Colony of the Cape of Good Hope. 


In the Press, in one volume, 8vo. 


HALL’S ESSAY oN THE RIGHTS oF THE CROWN 


AND THE 
PRIVILEGES OF THE SUBJECT 


In the Sea Shores of the Realm. 


First Published in 1830; now Reprinted with extensive Annotations, and references to 
the Decided Cases and later Authorities to the Present Time, with Forms in use 
by the Board of Trade in dealing with Crown Property. By RICHARD LOVELAND 
LOVELAND, of the Inner Temple, Barrister-at-Law. 


TOGETHER WITH AN APPENDIX, CONTAINING . 


I.—Lorpb CHIEF JUSTICE HALE's De Jure Maris.” 
II.— The Case of DICKENs v. SHAW. 

III. - MR. SERJEANT MEREWETHER’S Speech in the Court of Chancery, Dec. 8, 1849, 
upon the Claim of the Commissioners of Woods and Forests to the Sea Shore, 
and the Soil and Bed of Tidal Harbours and Navigable Rivers; the Nature 
and Extent of the Claim, and its effect upon such Property. (Reprinted by the 
kind permission of H. A. MEREWETHER, Esq., Q. C.) 
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MERCANTILE LAW. 
In one volume, demy 8vo., 1866, price ros. 6d., cloth, 


PRINCIPLES OF THE LAW OF STOPPAGE IN TRANSITU, 
RETENTION, AND DELIVERY. 
By JOHN HOUSTON, of the Middle Temple, Barrister-at-Law. 


% We have no hesitation in saying, that we think | successfully surmount the difficulties in the way of 
Mr. Houston's book will be a very useful accession | this arduous undertaking as the one before us ; for 
to the library of either the merchant or the lawyer.” | the language is well chosen, it is exhaustive of the 
—Solicitors’ Journal. law, and is systematised with great method. 

** We have, indeed, met with few works which so American Law Review. 


In 8vo., price ros. 6d, cloth lettered, 
A REPORT OF THE CASE OF 


THE QUEEN v. GURNEY AND OTHERS. 


In the Court of Queen’s Bench before the Lord Chief Justice CocKBURN. With an 
Introduction, containing a History of the Case, and an Examination of the Cases 
at Law and Equity applicable to it; or Illustrating THE DOCTRINE OF Com- 
MERCIAL FRAUD. By W. F. FINLASON, Barrister-at-Law. 


In medium 8vo., 1871, price 10s., cloth, 


SALAMAN ON LIQUIDATION & COMPOSITION with CREDITORS. 


A Practical Treatise on Liquidation by Arrangement and Composition with Creditors, 
under the Bankruptcy Act, 1869, comprising the Practice of the Office for the 
Registration of Arrangement Proceedings, as to Receivers, Injunctions, Meetin 
Forms, Bills of Costs, Sections of the Acts, the Rules of 1870, and the New Rules 
of 1871, with Index. By JOSEPH SEYMOUR SALAMAN, Solicitor. 


12mo., 1866, price ros. 6d., cloth, 


A TREATISE ON THE GAME LAWS oF ENGLAND & WALES: 


Including Introduction, Statutes, Explanatory Notes, Cases, and Index. By Joun 
Lock, M. P., Q. C., Recorder of Brighton. The Fifth Edition, in which are 
introduced the GAME LAWS of SCOTLAND and IRELAND. By GILMORE 
EVANS, of the Inner Temple, Barrister-at-Law. 


In royal 8vo., 1867, price ros. 6d., cloth, 


THE PRACTICE oF EQUITY BY WAY oF REVIVOR & SUPPLEMENT. 


With Forms of Orders and Appendix of Bills. 
By Lortus LEIGH PEMBERTON, of the Chancery Registrar’s Office. 
“Mr. Pemberton has, with great care, brought 3 be applied to future cases. Sol- 


together and classified all these conflicting cases, ci a 
and has, as ſar as may be, deduced principles Which 


In 8vo., 1873, price §s., cloth, 


THE LAW OF PRIORITY. 


A Concise View of the Law relating to Priority of Incumbrances and of other Rights in 
Property. By W. G. ROBINSON, M. A., Barrister-at-Law. 


Mr. Robinson’s book may be recommended to | tioner with a useful supplement to larger and more 
the advanced student, and will furnish the practi- | complete works. —Sollästorr Journal. 
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ELECTION LAW. 


In crown 8vo., 1874, price 145., cloth lettered, 
A MANUAL OF THE 


PRACTICE OF PARLIAMENTARY ELECTIONS 
Throughout Great Britain and Ireland. 


COMPRISING 
THE DUTIES or RETURNING OFFICERS AND THEIR DEPUTIES, 
TOWN CLERKS, AGENTS, POLL-CLERKS, &c., 


Saw of Election Expenses, Corrupt Practices, & Illegal Payments, 


AN APPENDIX OF STATUTES AND AN INDEX. 
By HENRY JEFFREYS BUSHBY, Eso. 


One of the Metropolitan Police Magistrates, sometime Recorder of Colchester. 


FOURTH EDITION, 


Adapted to and embodying the recent changes in the Law, including the Ballot Act, the 
Instructions to Returning Officers in England and Scotland issued by the Home Office, 
and the whole of the Statute Law relating to the subject. l 


Edited by HENRY HARDCASTLE, 


OF THE INNER TEMPLE, BARRISTER-AT-LAW. 


We have just received at a very opportune 
moment the new edition of this useful work. We 
need only say that those who have to do with 
elections will find ‘ Bushby’s Manual’ replete with 
information and trustworthy, and that Mr. Hard- 
castle has incorporated all the recent changes of 
the law. Lato Journal. 


** As far as we can judge, Mr. Hardcastle, who 


is known as one of the joint editors of O’Malley 
and Hardcastle's Election Reports, has done his 
work well . . For practical purposes, as 
a handy manual, we can recommend the work 
to returning officers, agents, and candidates; and 
returning officers cannot do better than distribute 
this manual freely amongst their subordinates, if 
they wish them to understand their work. —Sol:- 
cttors’ Journal. 


A Companion Volume to the above, in crown 8vo., price 8s. cloth, lettered, 


THE LAW AND PRACTICE OF ELECTION PETITIONS, 


With an Appendix containing the Parliamentary Elections Act, 1868, the General Rules 
for the Trial of Election Petitions in England, Scotland, and Ireland, Forms of 
Petitions, &c. By HENRY HARDCASTLE, of the Inner Temple, Barrister-at-Law. 


“ Mr. Hardcastle gives us an original treatise 
with foot notes, and he has evidently taken very 
considerable pains to make his work a reliable 

ide. Beginning with the effect of the Election 

etitions Act, 1868, he takes his readers step by 
step through the new procedure. His mode of 
treating the subject of ‘ particulars’ will be found 


extremely useful, and he gives all the law and 
practice in a very small compass. In an W 
is supplied the Act and the Rules. e can 
thoroughly recommend Mr. Hardcastle’s book as a 
concise manual on the law and practice of election 
petitions.” - Lat) imer. 


Now ready, Volume I., price 30s., and Volume II., Parts I., II., and III., price 9s., 


REPORTS OF THE DECISIONS 


OF THE 


JUDGES FOR THE TRIAL OF ELECTION PETITIONS 
IN ENGLAND AND IRELAND. 


By EDWARD LOUGHLIN 


O’MALLEY anb HENRY HARDCASTLE, 


BARRISTERS-AT-LAW. 
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STEVENS & HAYNES, BELL YARD, TEMPLE BAR. 


Stebens and Mapnes Series of Reprints of the Earlp Reporters. 


Pe Ne eee 


SOME RARE LAW BOOKS. 


[From THE ALBANY LAW JOURNAL.”’]} 


„Law books are not generally things of beauty. There is nothing particularly grati- 
fying to the esthetic department of the human organism in the conventional typography 
and sheep-skin. Some of our publishers give considerable attention to the mechanical 
execution of their books, and deserve and receive a good degree of credit therefor. But, 
after all, their labours seldom please the eye. In most marked contrast to even the very 
best of our books, are a series of law books that have been recently issued by Messrs. 
STEVENS & HAYNES, of London. They are reprints of some of the scarcest of the Old 
English Reports, and in their mechanical execution would delight the heart of Aldus 
Manutius, Thuanus, or any other admirer of elegant editions, The black letter type of 
the originals is faithfully reproduced, the curious old-style spelling and interchange of 
letters have been closely followed, while the rich antique calf covers are, no doubt, 
superior to anything that served to encase the original Reports. These editions have 
been carefully prepared, and some of the volumes have been enriched with notes added 
in MS. to some copy of the original by its learned owner generations ago. 


This enterprise of Messrs. STEVENS & HAYNES is a matter of universal interest, 
and appeals to every lover of elegant books. The works which they have reproduced 
are those which were the scarcest, and for copies of which the most exorbitant prices 
were demanded. The following is a brief description of the matter of these volumes.” 


BELLEWE’S CASES, T. RICHARD II. 


In 8vo., price 3/. 3s., bound in calf antique, 


LES ANS DU ROY RICHARD LE SECOND. 


Collect’ ensemb!’ hors les abridgments de Statham, Fitzherbert, et Brooke. Per 
RICHARD BELLEWE, de Lincolns Inne. 1585. Reprinted from the Original 


Edition. 
No public library in the world, where English | highly creditable to the spirit and enterprise of 
law finds a place, should be without a copy of this nvate publishers. The work is an important link 
in our le; there are no year books of the 


edition of Bellewe.”—Canada Law Journal. pore A 
reign of Richard II., and Bellewe supplied the only 


„We have here a fac-simile edition of Bellewe, | 


and it is really the most beautiful and adinirable 
reprint that has appeared at any time. It is a 
perfect gem of antique printing, and forms a most 
interesting monument of our early legal history. 
It belongs to the same class of works as the Year 
Book of Edward I. and other similar works which 
have been printed in our own time under the 
auspices of the Master of the Rolls; but is far 
superior to any of them, and is in this respect 


substitute by carefully extracting and collecting all 
the cases he could find, and he did it in the most 
convenient form—that of alphabetical arrangement 
in the order of subjects, so that the work is a digest 
as well as a book of law reports. It is in facta 
collection of cases of the reign of Richard II., 
arranged according to their subjects in alphabetical 
order. It is, therefore, one of the most intelligible 
and interesting legal memorials of the Middle 
Ages." —Law Times. 


CUNNINGHAM’S REPORTS. 


In 8vo., price 3⁄4 3s., calf antique, 


CUNNINGHAM’S (T.) Reports in K. B., 7 to 10 Geo. II.; to which is prefixed a Pro 
for rendering the Laws of England clear and certain, humbly offered to the 


Consideration of both Houses of Parliament. 


Corrections. 


t The instructive chapter which precedes the 
cases, entitled ‘A proposal for rendering the Laws 
of England clear and certain,’ gives the volume a 
degree of peculiar interest, independent of the value 
of many of the reported cases. That chapter begins 
with words which ought, for the information of 
every people, to be printed in letters of gold. They 
are as follows: ‘Nothing conduces more to the 


— — 


Third Edition, with numerous 


By THOMAS TOWNSEND BUCKNILL, Barrister - at- Law. 


ce and prosperity of every nation than good 
Ges and the due execution of them.’ The history 
of the civil ~~ an rely sae Nets 

istory is given of English Reporters, beginning wi 

the a ne of the Year Books from 1 Edw. III. 
to 12 Hen. VIII.—being near 200 years—and after- 
wards to the time of the author. Cana Law 
JSournal. i 
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Stevens and Baynes’ Series of Reprints of the Early Reporters. 
CHOYCE CASES IN CHANCERY. 
In 8vo., price 2/. 2s., calf antique, 


THE PRACTICE OF THE HIGH COURT OF CHANCERY. 


With the Nature of the several Offices belonging to that Court. And the Reports of 
many Cases wherein Releif hath been there had, and where denyed. 


“ This volume, in paper, type, and binding (like Bellewe’s Cases ”) is a facsimile of the antique edition. 
All who buy the one should buy the other.” Canada Law Journal. 


In 8vo., price 3. 3s., calf antique, 


SIR G. COOKE’S COMMON PLEAS REPORTS 
In the Reigns of Queen Anne, and Kings George I. and II. 


The Third Edition, with Additional Cases and References contained in the Notes 
taken from L. C. J. Eyre’s MSS. by Mr. Justice NAREs, edited by THOMAS 
TOWNSEND BUCKNILL, of the Inner Temple, Barrister-at-Law. 

Law books never can die or remain long dead | an old volume of Reports may be produced by these 
so long as Stevens and Haynes are wi ling to con- | modern publishers, whose good taste isonly equalled 


tinue them or revive them when dead. It is cer- | by their enterprise.”—Caxada Law Journal. 
tainly surprising to see with what facial accuracy 


BROOKE'S NEW CASES WITH MARCH’S TRANSLATION. 


In 8vo., 1873, price 47. 4s., calf antique, 


BROOKE’s (Sir Robert) New Cases in the time of Henry VIII., Edward VI., and 
Queen Mary, collected out of Brooke’s Abridgment, and arranged under years, 
with a table, together with MARCH’s (John) Translation of BROOKE’s New Cases 
in the time of Henry VIII., Edward VI., and Queen Mary, collected out of 
BROOKE's Abridgment, and reduced alphabetically under their proper heads and 
titles, with a table of the principal matters. In one handsome volume. 8vo. 1873. 


“ Both the original and the translation having | Stevens and Haynes have reprinted the two books 
long been very scarce, and the mispaging and other | in one volume, uniform with the preceding volumes 
errors in March’s translation ma ing a new and | of the series of Early Reports. - Cauada Law 
corrected edition peculiarly desirable, Messrs. | Journal. 


KELYNGE’S (W.) REPORTS. 


In 8vo., 1873, price 4/. 4s., calf antique, 


KELYNGE’S (William) Reports of Cases in Chancery, the King’s Bench, &c., from the 
3rd to the 9th year of His late Majesty King George II., during which time Lord 
King was Chancellor, and the Lords Raymond and Hardwicke were Chief 
Justices of England. To which are added, seventy New Cases not in the First 
Edition. Third Edition. In one handsome volume. 8vo. 1873. 


KELYNG’S (SIR JOHN) CROWN CASES. 


In 8vo., 1873, price 4/. 4s., calf antique, 


Kegtyno’s (Sir J.) Reports of Divers Cases in Pleas of the Crown in the Reign of King 
Charles II., with Directions to Justices of the Peace, and others; to which are 
added, Three Modern Cases, viz., Armstrong and Lisle, the King and Plummer, 
the Queen and Mawgridge. Third Edition, containing several additional Cases 
never before printed, together with a TREATISE UPON THE LAW AND PROCEED- 
INGS IN CASES OF HIGH TREASON, first published in 1793. The whole carefully 
revised and edited by RICHARD LOVELAND LOVELAND, of the Inner Temple, 
Barrister-at-Law. 

*€ We look upon this volume as one of the most good service rendered by Messrs. Stevens & Haynes 
important and valuable of the unique reprints of to the profession. . . Should occasion arise, the 
Messrs. Stevens and Haynes. Little do we know | Crown prosecno: as well as counsel for the prisoner 
of the mines of legal wealth that lie buried in the | will find in this volume a complete vade mecum of 
old law books. But a careful examination, either of | the law of high treason and proceedings in relation 


the reports or of the treatise embodied in the volume | thereto.” Canada Law Journal. 
now before us, will give the reader some idea of the 


Other Volumes are in Progress. 


30 STEVENS & HAYNES, BELL YARD, TEMPLE BAR. 


In 8vo., 1867, price 21s., cloth, 


| 
A TREATISE ON THE COMPANIES ACT, 1862. 
| 


With Special Reference to Winding-up, for the ed aa of Reconstruction or Amal- 
gamation ; with Orders, Forms, and Precedents. Together with a Supplement, 
containing the Companies Act, 1867, with Notes, and a Digest of Additional 

By G. LATHOM BROWNE, of the Middle Temple, Barrister-at-Law. 

The Supplement may be had separately, price 2s. 6¢., cloth. 

This work is exceedingly well done; and is 
just such a one as solicitors, directors, officers, 


shareholders, and creditors of joint-stock companies 
idance and government 


Cases, 


“ Perspicuous statement and felicity of arrange- 
ment characterise the work throughout. . . From 
his experience as a liquidator and a director, our 
author has been able to offer a work of a very 
practical nature, and at the same time of value to 
the profession.”—Law Magasine. 


ought to possess for the 
of their conduct in to their interests, duties, 
or obligations in the company with which they may 
be connected.” — Money Market Review. 


BIBLIOTHECA LEGUM. 
£ em 
In 12mo. (338 pp.), price 2s., cloth lettered, 


A CATALOGUE OF LAW BOOKS, 


Including all the Reports in the various Courts of England, Scotland, and Ireland ; with 
a Supplement to January, 1874. By HENRY G. STEVENS and ROBERT W. 
Haynes, Law Publishers and Booksellers ; Exporters of Law and Miscellaneous 
Literature ; Foreign and Colonial Literary Agents, &c. &c. 


In royal 8vo., 1872, price 28s., cloth lettered, 
AN INDEX TO 


TEN THOUSAND PRECEDENTS in CONVEYANCING, 


AND TO 


COMMON AND COMMERCIAL FORMS. 


Arranged in Alphabetical order with Subdivisions of an Analytical Nature; together 
with an Appendix containing an Abstract of the Stamp Act, 1870, with a Schedule 
of Duties ; the Regulations relative to, and the Stamp Duties payable on, Probates 
of Wills, Letters of Administration, Legacies, and Successions. By WALTER 
ARTHUR COPINGER, of the Middle Temple, Barrister-at-Law, Author of ‘‘ The 
Law of Copyright in Works of Literature and Art.” 


“ We cannot close this review of Mr. Copinger’s 
publication better than with the apt quotation with 
which he inaugurates it: Knowledge is of two 
kinds; we know a subject ourselves, or we know 
where we can find information upon it. Lat 
Journal. 


Mr. Copinger has not only designed an Index 


which cannot fail to be of practical use, but has 
successfully elaborated the work designed by com- 
bining a perspicuous order of arrangement with a 
most exhaustive table of contents, most copious 
references to precedents. The Index is arranged 
in alphabetical order, with subdivisions of an anay- 
tical nature, the latter being made throughout 
servient to the former. 


In 8vo., 1871, price 5s., cloth, 


THE LAW OF NEGLIGENCE, 


Illustrated by the Recent Decisions of the Courts of the United Kingdom and America. 
By ROBERT CAMPBELL, Advocate of the Scotch Bar, and of Lincoln’s Inn, 
Barrister-at-Law. 


In this Essay, the Author reviews old principles in the light of recent decisions; combining 
the point of view of the practitioner—noting the latest phase of judicial opinion ; 
with the attempt to digest and harmonize the law, so that (if possible) new decisions 
may seem to illustrate old and familiar principles, or that the extent and direction 
of the change introduced by each decision may be correctly estimated. 


I would also refer to some ingenious remarks is about to devote his attention to other subjects, 
as to the misapplication of the term ‘gross "r which, from the success of his first attempt, we 
ligence,’ which are to be found in a very good boo shall expect to see him elucidate considerably. II, 
—Campbell’s Law of Negligence.— Hr. Justice however, he should ever find time to expand this 
Willes in the case of “‘ Oppenheim v. White Lion | tract on the Law of Negligence into a 
Hotel Co.” treatise, we e t to it one of the most 

“ We presume from this being styled the first of | satisfactory text-books on English law.”—Sovicstors’ 
a series of practical Law Tracts, that Mr. Campbell | Journal. 
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AMERICAN LAW WORKS 


IMPORTED BY 


STEVENS AND HAYNES. 


9% Should the Profession have any difficulty in procuring any of the following 
Books through their usual Bookseller, application to STEVENS & HAYNES will meet with 
prompt attention. 


ABBOTT'S NEW YORK DIGEST. 
In 6 royal 8vo. volumes. Entirely recast, revised, corrected, and consolidated. A 
Digest of New York Statutes and Reports from the Earliest Period to the Year 
1873. Comprising the Adjudications of all the Courts of the State, together 


with the Statutes of General Application. By BENJAMIN VAUGHAN ABBOTT 
and AUSTIN ABBOTT. 


ABBOTT'S (B. V.) TREATISE UPON THE U.S. COURTS 
AND THEIR PRACTICE: 


Explaining the Enactments by which they are controlled ; their Organisation and Powers ; 
their peculiar Jurisdiction; and the modes of Pleading and Procedure in them. 
Second Edition. Two vols., royal 8vo. 1871. 31. 


Now ready, Volumes I. to XI., 
THE AMERICAN REPORTS. 


CONTAINING ALL CASES oF GENERAL VALUE, 


DECIDED BY THE COURT OF LAST RESORT IN EVERY STATE 
IN THE UNION. 


The Reports of the Courts of Last Resort of the several States contain cases of 
great general importance, and which are always considered as high authority by the 
Courts of the other States, but they are buried beneath a mass of practice and local 
cases of no value outside of the States in which they are decided. 

In“ The American Reports” the plan is to give all cases having a general value, 
hereafter decided by the Court of Last Resort in every State, unencumbered by Practice 
Cases and those of local importance only. 


AMERICAN CONSTITUTIONS: 


Comprising the Constitution of each State in the Union, and of the United States, with 
the Declaration of Independence and Articles of Confederation ; each accompanied 
by a Historical Introduction and Notes, together with a Classified Analysis of the 
Constitutions, according to their subjects, showing, by comparative arrangement, 
every Constitutional Provision now in force in the several States; with References 
to Judicial Decisions, and an Analytical Index. [Illustrated by carefully engraved 
fac-similes of the Great Seals of the United States, and of each State and Territory. 
By FRANKLIN B. HUCH. In two vols., price 70s., bound. 1872. 


TEE AMERICAN LAW REVIEW. 


A Quarterly Journal of American Jurisprudence, &c. Price 6s. each number. 


The principal features of this Review are treatises upon practical or theoretical 
ints of law, reports of leading cases, regular digests of the current series of English 
eports and of the principal American cases from the courts of all the States, brief 

critical notices of new law-books, and in each number a Summary of Events,” where 
notes of decisions, legal intelligence, and professional gossip are grouped under local 
headings. 


TELEGRAPH CASES, 


Allen’s Reports of Telegraph Cases decided in the Courts of America, Great Britain and 
Ireland, 1851-72. Royal 8vo. 1873. 35s. law calf. 


AMERICAN LAW WORKS—continued. 
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In 8vo., 1873, price 15s., bound, 


MANUAL OF THE LAWS AND COURTS OF THE 
UNITED STATES, 


AND OF THE SEVERAL STATES AND TERRITORIES. 
By HORACE ANDREWS, of the New York Bar. 


This book is a complete summary in convenient form of the Jurisdiction of all the Courts, 
and of the Laws of the United States and all the other States and Territories, for 
the use of Lawyers, Notaries, Commissioners, Collecting Agents and business men. 


From Tue TIxxs. would be caused by the necessity for Aba! as 

Among recent publications has been a Manual | dence; while to intending settlers also it will be 
of the Laws and Courts of the United States,’ and | a guide with regard to exemption and homestead 
of the several States and Territories, with a Dic- | laws, rates of interest, rights of married women, 


tionary of reliable practising lawyers, edited b taxation, and other points bearing on their future 
Mr. Horace Andrews, A.M., of the New Yo course. 
Bar. The business relations of the two countries “The work, we are told in the Preface, is de- 


are extending with such rapidity as to render a | signed for lawyers and business men. The object 
work of the kind indispensable for use on this side, | appears to be to give a plain statement of the law, 
and the task seems to have been carefully per- | practice, and procedure of the courts, without the 
formed by Mr. Andrews. It will not only serve to | citation of authority, so as to be a guide to nonpro- 
prevent contracts being entered into in ignorance | fessional persons. It must prove a most useful 
of peculiar local statutes, but in many questions | epitome, for it contains a great amount of varied 
that may arise will save the delay and expense that | information.”—Law Times. 


— — — — 


FIRE INSURANCE CASES. 


Being a Collection of all the Reported Cases on Fire Insurance in England, Ireland, 
Scotland, and America, from the earliest period to the present time, Chronologi- 
cally arranged. With Notes and References. By EDMUND H. BENNETT. 
Vol. I., covering the period from 1729 to 1839; Vol. IL, E the period 
from 1840 to 1849. Two vols., royal 8vo. 1872-3. Price 3/. 15s., law calf. 


It is proposed to issue a collection of all the cases | introduced, and foot-notes and references to other 
on Fire Insurance from the earliest period to the | Cases added. The Court by which the Case was 
present time, chronologically arranged, with notes | determined, and the volume and page where origin- 
and references, by Hon. EpMunp H. BENNETT ally reported, will distinctly appear. A Table of 
of the Boston Bar. The Series will embrace all Cases, both of those reported and of those onl 
the reported cases in England, Ireland, Scotland, | cited, with a full Index, will be found in 
and America, including Canada and the British volume. 

Provinces. The opinions of the Court will always The volumes to complete the Work, and bringing 
be given in full, but the arguments of Counsel and | the Cases to the present time, will be published at 
the reporter’s statement will be sometimes con- | an early period. 

densed. New head-notes will also be frequently 


Royal 8vo., 1873, price 42s., law calf, 
BIGELOW’S INDEX OF OVERRULED CASES. 


The attempt has been made in this Volume to collect all the reported cases from the 
carliest period to the present time which have been revised, overruled, denied, doubted, 
or modified, with such of the cases explained or distinguished as were deemed important; 
and, for the accomplishment of this purpose, all the Reports of the English, Irish, and 
American Courts have been examined, and for the most part page by page. The number 
of cases amounts to twenty thousand. 


“A book which every lawyer will find it useful to have at his elbow.“ — 
SOLICITORS’ JOURNAL. 


o 


Royal 8vo., 1872, seed, 315. 6d., 
A TREATISE ON THE LAW OF ESTOPPEL, 
AND ITS APPLICATION IN PRACTICE, 
By MELVILLE M. BIGELOW. 


= — — — — —— oo — 
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AMERICAN LAW WORKS—conttnued. 
LIFE AND ACCIDENT INSURANCE REPORTS. 


Vol. I.—Containing Reports of all the published Life and Accident Insurance Cases 
determined in the American Courts prior to January, 1871. With Notes to 
English Cases. Vol. II.—Containing all the Cases adjudicated on in the American 
and Popisi Courts since the publication of Vol. I.; together with tie prior 
leading English Life and Accident Insurance Cases. Vol. III., embraces the cases 
decided since January 1872, and also all the Scotch and Canadian cases of general 
interest, and such of the English and Irish cases as were not publisbed in the 
second volume. The Scotch cases are as valuable as they are inaccessible to the 
Profession generally. By MELVILLE M. BIGELOW, of the Boston Bar. Three 
vols., royal 8vo. 1871-4. Price 5/. 10s., law calf. 
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The subject of Life and Accident Insurance These Cases decide interesting and important 
has within a few years sprung into such absorbing uestions concerning Suicide, InSurable Ins erest. 
interest in the Courts, that it has been thought that estrictions upon Residence and Travel, Receipt 
a collection of the Cases upon this branch of the Į of Premium after Forfeiture, Death in Known 
law would prove acceptable Violation of Law, &c. 

BINGHAM (A.). A TREATISE ON THE LAWS OF 
DESCENT. 


8vo. 1870. 1/. 115. 6¢., bound. 


BISHOP ON THE LAW RELATING TO MARRIED 
WOMEN. 


Two vols., royal 8vo. [Nearly ready. 


— — 


BISHOP S COMMENTARIES ON THE CRIMINAL LAW. 
Two vols., royal 8vo. Fifth Edition. 1872. 3/. ros., cloth. 


Fifth Edition, 1873, two volumes, royal 8vo., 3/. 10s., cloth, 
COMMENTARIES ON THE LAW OF MARRIAGE AND 
DIVORCE. 


With the Evidence, Practice, Pleading, and Forms; also of Separations without Divorce, 
and of the Evidence of Marriage in all issues. By JOEL PRENTISS BISHOP. 


This work has been thoroughly revised. The new matter added to this edition is in amount equal to 
nearly one-fourth of a volume. 


BISPHAM S PRINCIPLES OF EQUITY. 


A Treatise on the System of Justice Administered in the Courts of Chancery. By GEORGE 
TUCKER BISPHAM, of the Philadelphia Bar. 8vo. 315. 6d. 


In one volume, royal 8vo., 1873, price 35s., cloth, 


BROWNE ON THE LAW OF TRADE MARKS 
AND ANALOGOUS SUBJECTS 
(Firm Names, Business Signs, Goodwill, Labels, &c.). 


BUMP ON FRAUDULENT CONVEYANCES. 


A Treatise upon Conveyances made by Debtors to defraud Creditors, containing refer- 
ences to all the Cases, both English and American. 8vo. 1872. 315. 6d., 
bound. 


— — — — — — + 


THE CIVIL CODE OF LOWER CANADA. 


Together with a Synopsis of Changes in the Law, References to the Reports of the 
Commissioners, &c., and a complete Index. By THomMas McCorpb, Advocate. 
12mo. New Edition. 1873. 75. 6d. bound. 
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AMERICAN LAW WORKS continued. 


Royal 8vo., Fourth Edition, 1873, price 40s., cloth. 
CURTIS’ TREATISE ON THE LAW OF PATENTS 


For Useful Inventions in the United States of America, and the Remedies for their 
Infringement. 
FISHER (SAMUEL S.). REPORTS OF CASES ARISING 


UPON LETTERS PATENT FOR INVENTIONS, 


Determined in the Circuit Courts of the United States. 1848-71. In 4 vols., royal 8vo. 
1870-72. 211. 


HADLEY’S INTRODUCTION TO ROMAN LAW, 
In Twelve Academical Lectures. 12mo. 1874. 7s. 6d. 


LEADING CASES ON MERCANTILE LAW. 
Fifth Edition. Enlarged and Improved. 
BEING SELECT DECISIONS OF AMERICAN COURTS, WITH ESPECIAL 
REFERENCE TO MERCANTILE LAW, WITH NOTES. 


The whole Work has been thoroughly revised, and largely increased by the introduction 
of several entirely new heads of practical interest, by Hon. J. I. C. HARE and 
JNo. WM. WALLACE. In 2 vols., royal 8vo., of nearly 1000 pages each. Price 


3/. 15S., law calf. 

Among the many Subjects treated of and fully illustrated in this Edition are— 
Conveyances, Voluntary and Fraudulent. Apportionment and Termination of Powers of 
Slander and Libel, including the question of Mer- ents. 

cantile Agencies. Principal and Factor. 
Infancy. l Domicile. 
1 of Payments. Guaranty. 
Bills and Notes. > Antecedent Debt. 
Form, Time, and Mode of Communicating Notice | Discharge of Surety. 
of Dishonor. Revocation of Wills. 
Negotiability of Instruments, including the subject | Licence. 
of Coupon Bonds, &c. Judgment of other States. 
Power of one Partner to bind the Firm. Abandonment. 
Real Estate held by a Commercial Partner- Constructive and Total Loss. ; 
ship. i Insurable Interest and Forfeiture of Policy, &c. &c. 


HIGH ON LEGAL REMEDIES. 


— 
In royal 8 vo. 1874. Price 35s., cloth lettered. 


A TREATISE on EXTRAORDINARY LEGAL REMEDIES. 
. QUO WARRANTO and PROHIBITION. By 
JAMEs L. HiGu, of the Chicago Bar. 


HILLIARD (F.) THE LAW OF NEW TRIALS, AND 
OTHER REHEARINGS; 
Including Writs of Error, Appeals, &c. Second Edition. Royal 8vo. 1872. 35s. 


HILLIARD ON THE LAW OF SALES OF PERSONAL 
PROPERTY. 
Third Edition. Royal 8vo. 1869. 315. 6¢., cloth. 


IDAHO REPORTS. 


Cases Argued and Adjudged in the Supreme Court of the Territory of Idaho, Jan 
1866 to August 1867. One vol., 8vo. 1867. 21. 10s. N 
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AMERICAN LAW WORKS conlinued. 


KENT'S COMMENTARIES ON AMERICAN LAW. 


COMMENTARIES ON AMERICAN LAW. 


By Hon. JAMES KENT. Edited and Revised by O. W. HotmEs, Junr. 12th Edition. 
4 vols. royal 8vo. 1873. £5. 


In the present edition of this work an attempt has been made to bring it down through the quarter of 
a century which has elapsed since the author's death. 


The great weight attaching to any opinion of Chancellor Kent has been deemed a sufficient reason for 
not attempting any alteration in his text or notes. To insure accuracy, this edition has been printed from 
the eleventh, and then carefully read with the sixth, which contained the author's last corrections. The 
original text has been scrupulously restored, except that, whenever a difference between the proofs and the 
sixth edition has occurred in a citation, it has been corrected in the proper abbreviated form. In this way a 
large proportion of the author's citations have been verified; and it is believed that the present revision, 
together with the care which former editors have bestowed, has insured their accuracy. 


Royal 8vo., Vol. I., price 32s., cloth, 


A SELECTION OF CASES ON THE LAW OF 
CONTRACTS. 


With References and Citations. By C. C. LANGDELL, Dane Professor of Law in 
Harvard University. 


The design of this work is both novel and | of English, Scotch, Irish, American, and even of 
good.” —Solicitor? Fournal. French Law, in order that he might present their 
„Mr. Langdell has rummaged the vast libraries | jewels to his pupils.“ Lat̊ Journal. 


Royal 8vo., Vol. I., price 35s., cloth, 


LEADING CASES ON SALES. 


A Selection of Cases on the Law of Sales of Personal Property. With References and 
Citations. By C. C. LANGDELL, Dane Professor of Law in Harvard University. 


“We have before noticed Professor Langdell’s intended to be useful to students; but if there are 
Selection of Cases on the Law of Contracts. The | any practising lawyers who still have the time and 
present work is on the same plan. taste to ‘read law,’ we can promise them that 

“For those students who desire to know what | they will find no legal study more delightful than 
the fundamental principles of law are, and the | that of tracing the history of opinion through 


method in which they have been worked out and | the pages of these books... . To understand 

applied, we know no work to which we would | fully how good these books are, the reader must 

sooner recommend them, be a pretty good lawyer himself. — American Law 
“We have said that these books were mainly ! Review. 


MAY’S LAW OF INSURANCE. 
In royal 8vo. 1873. 38s., cloth. 


The Law of Insurance as applied to Fire, Life, Accident, Guarantee, and other non- 
Maritime risks. By JOHN WILDER MAY. 


MORSE ON ARBITRATION AND AWARD. 
The Law of Arbitration and Award. By Jon T. Morse, Jun. 8vo. 35s., cloth. 


NEBRASKA REPORTS. 


Reports of Cases in the Supreme Court of Nebraska. By JAMES M. WOOLWORTH, 
Counsellor-at-Law. Two vols., 8vo. 1871-73. 54 


NEVADA REPORTS. 
Reports of Cases Determined in the Supreme Court of the State of Nevada. Eight vols., 
8vo. 1865 to 1873. 24/. 
„% These Reports contain numerous Decisions upon Mines and Mining Claims, 


Rights, &c. 
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AMERICAN LAW WORKS—continued. 
NEW YORK SUPREME COURT REPORTS. 


Reports of Cases Argued and Determined in the late Supreme Court of the State of 
New York, 1842, 1843, and 1844. By T. M. Lator. Being a continuation of 
Hill and Denio’s N. V. Reports. One vol., 8vo. 1857. 305. ` 


THOMPSON AND COOKE’S NEW YORK SUPREME 
COURT REPORTS. 
Vols. I. and II. now Ready. Price 35s. each, law calf. 


NEW YORK. 


Reports of Cases Argued and Determined in the Superior Court of the City of New 
York. By J. MCSWEENEY. 1869-70. Two vols., 8vo. 3/. 10s. , 


THE CIVIL CODE OF THE STATE OF NEW YORK. 
Reported complete by the Commissioner of the Code. vo. 1865. 18s. 


OREGON REPORTS. 
Reports of Cases Argued and Determined in the Supreme Court of the Territory of 
Oregon, and of the State of Oregon, 1853 to 1870; and Cases in the Circuit 
Courts of Oregon. 1867 to 1872. Three vols., 8vo. 90. 


Sixth Edition, 1873, thoroughly revised, three volumes, royal 8vo., §/., cloth, 
PARSONS ON CONTRACTS. | 


In this edition the whole work has been recast and thoroughly revised: new chapters on the law of 
Patents, Copyright, Trade-marks, and Telegrams, inserted ; additions made to almost every section ; and 
more than thisteen hundred recent cases quoted from or cited. Every effort has been made to render the 
work worthy the acceptance it finds with the profession.” —Asthor’s Preface to the Sixth Edition. 


— —— — —ñ—— 


PARSONS’ (T.) LAW OF SHIPPING AND THE 
PRACTICE IN ADMIRALTY. 
Two vols., royal 8vo. 1869. 34 35. cloth. 


PARSONS” (T.) LAW OF MARINE INSURANCE AND 


GENERAL AVERAGE. 
Two vols., royal 8vo. 1868. 34. cloth. 


PASCHAL’'S DIGEST OF THE LAWS OF TEXAS, 
Carefully Annotated. One vol., large 8vo. 1866. 


PHILLIPS ON INSURANCE. 


A Treatise on the Law of Insurance (Marine, Life and Fire). By WILLARD PHILLIPS. 
Fifth Edition. In two volumes, 8vo. 1867. Price 3/. 3s., cloth. 
In royal 8vo., 1872, price 25s., cloth, | 


THE LAW OF APPELLATE PROCEEDINGS, 


In relation to Review, Error, Appeal, and other reliefs upon final judgments. | 
By T. M. PowELL. 
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AMERICAN LAW WORKS.—‘ontenued. 


Fourth Edition, royal 8vo., 1873, 36s., cloth lettered, 


A PRACTICAL TREATISE ON THE LAW OF 
COVENANTS FOR TITLE. 


By WILLIAM HENRY RAWLE. Fourth Edition, revised and enlarged. 


In the A tion of this edition every line has been carefully considered, and every authority recon- 

sulted. uch of it has been written over,—in particular, the introduction, the chapter on the usual 

covenants,” on the covenant against encumbrances, on covenants running with the land, and as to their 

operation by way of estoppel or rebutter. The subject of the measure of damages has been considered 

separately, and a new chapter has been added. The jurisdiction of equity as to covenants for title.” It 

rt believed that the treatise now correctly represents the present state of the law in England and in 
erica. 


In two volumes, royal 8vo., 1873, price 7os., cloth, 
THE LAW OF RAILWAYS. 


Embracing Corporations, Eminent Domains, Contracts, Common Carriers of Goods and 
Passengers, Telegraph Companies, Equity Jurisdiction, Taxation, Constitutional 
Law, Investments, etc., etc. By Isaac F. REDFIELD, LL.D., Chief Justice of 
Vermont. Fifth Edition, carefully revised and enlarged. 


SCHOULER (J.) ON THE LAW OF DOMESTIC 
RELATIONS; 


Embracing Husband and Wife, Parent and Child, Guardian and Ward, Infancy, and 
Master and Servant. Second Edition. One vol., royal 8vo. 1874. 38s. 


SCHOULER (J.). A TREATISE ON THE LAW OF 


PERSONAL PROPERTY. 
8vo. 1873. 35s. cloth. 


JUDGE STORY'S WORKS. 


In two volumes, royal 8vo., 1873, price 75s., cloth, 


COMMENTARIES ON EQUITY JURISPRUDENCE. 


As administered in England and America, By JOSEPH STORY, LL.D. 
Eleventh Edition, carefully revised, with Notes and Additions, by F. J. BALCH. 


COMMENTARIES ON AGENCY. 
Eighth Edition. By N. Sr. JOHN GREEN. 357. cloth. 


COMMENTARIES ON BAILMENTS. 
Eighth Edition. By E. H. BENNETT, Esq. 315. 6d. cloth. 


COMMENTARIES ON PARTNERSHIP. 
Sixth Edition. By JoHN C. Gray, Junr. 31s. 64. cloth. 


COMMENTARIES ON CONFLICT OF LAWS. 


Seventh Edition. By EDMUND H. BENNETT. 365s. cloth. 


88 STEVENS & HAYNES, BELL YARD, TEMPLE BAR. 


AMERICAN LAW WORKS.—contenued. 


In two volumes, royal 8vo., 1873, price 63s., cloth, 


COMMENTARIES ON THE CONSTITUTION OF THE 
UNITED STATES. 


With a Preliminary Review of the Constitutional History of the Colonies and States 
before the adoption of the Constitution. By JoszpH Story, LL.D. In two 
volumes, royal 8vo. Fourth Edition, with Notes and Additions, by THomas M. 
COOLEY. 


STORY (W. W.) ON, THE LAW OF CONTRACTS. 
Fifth Editien, Revised and enlarged by E. H. BENNETT. Two vols., 8vo. 


THE SOUTHERN LAW REVIEW 


Is a Quarterly Magazine, devoted to the interests of the Legal Profession, and contains, 
in each number, two hundred pages of reading matter. 


The Albany Law Journal says: The ‘Southern Law Review’ is winning a 
deservedly good reputation by the excellence of its contents, and the ability with which 
it is conducted.” 


A TREATISE ON THE VALIDITY OF VERBAL 
AGREEMENTS. 


As affected by the Legislative Enactments in England and the United States, commonly 
called the Statute of Frauds; including also the effect of Partial and Complete 
Performance and the sufficiency of the Writing in Cases where Verbal Agreements 
are not valid; together with other kindred matters; to which are prefixed transcripts 
of the various Statutes on the subject now in force in both Countries. 


By MONTGOMERY H. THROOP. Vol. I., royal 8vo. 1870. Price 35s., cloth. 


TOWNSHEND’S TREATISE ON THE WRONGS CALLED 
SLANDER AND LIBEL. 


And on the Remedies for those Wrongs. By JOHN TOWNSHEND, of the New York Bar, 
Second Edition. 1872. 38s. cloth. 


— = — SO ES Ő — 


UNITED STATES CIRCUIT COURT REPORTS. 


Reports of Cases at Law and Equity, and in the Admiralty, Determined in the Circuit 
Court of the U. S. for the District of Maryland. By R. B. TANEY, Chief Justice 

s the Supreme Court of the U. S. April T. 1836 to April T. 1861. One vol, 

vo. 355. 


UNITED STATES DISTRICT COURT REPORTS. 


Reports of Cases Argued and Determined in the District Courts of the U. S. within the 
Second Circuit. By RoBERT D. BENEDICT. 1865 to 1871. Four vols. 8vo. 91. 
*,* Numerous and valuable Decisions concerning Collisions at Sea are contained in 
these volumes. The Reports in all the U. S. District Courts contain Decisions in 
Admiralty. 


WASHINGTON TERRITORY REPORTS. 


Opinions of the Supreme Court of the Territory of Washington, 1854 to 1864. 
One vol., 8vo. 24. lat. 
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AMERICAN LAW WORKS.—continued. 


WHARTON’S CRIMINAL LAW. 
Seventh and Revised Edition. Three vols., royal 8vo. 1874. 


Vol. I. PRINCIPLES, PLEADING, and EVIDENCE. Vol. II. Crimes. Vol. III. PRACTICE. 
Price £5, cloth. 


A TREATISE ON THE CRIMINAL LAW OF THE UNITED STATES. By 
FRANCIS WHARTON, LL. D., Author of Conflict of Laws,” ‘‘ Precedents of 
Indictments and Pleas,” ‘‘ Medical Jurisprudence,” ‘‘ Law of Homicides,” &c. 


The third volume of this edition is substantially new, and comprchends an independent treatise on 
Criminal Practice. The chapters on Crimes, which in prior editions were spread over the second and 
third volumes, are now consolidated in the second. The whole work has been thoroughly revised and 
re-written, and upwards of six hundred pases of additional matter incorporated in the text. To enable this 
extension to be more readily mastered, the topics have been re-arranged, devoting the first volume to 
Principles, Pleading, and Evidence: the second to Crimes: and the third to Practice. 

Recent investigations having shown that the chief maxims and definitions of the English Criminal Law 
have been largely derived from the Roman and Canon Law, has led to the introduction in this edition of a 
new feature—the references to the early jurists laying down and illustrating these maxims and definitions, 
as well as to such points inthe dissertations of the more modern jurists as may be consulted with 
advantage. In making frequent references to these authorities there has been no relaxation of the 
vigilant scrutiny and careful analysis due to the adjudications of the Anglo-American Courts. So far from 
this being the case, there is not a citation in the former texts which has not for this edition been verified, 
and, as far as known, there is not a single intermediate reported English or American criminal decision 
that has not been scrutinized and introduced. Nor is this all. The student will see by comparison that 
the text has been so subdivided that each point is now nted in its own separate analytical place. 
That the labour thus applied is made only the more fruitful by the introduction of cognate foreign 
jurisprudences, will be conceded by all who will examine the sections devoted to Presumptions, to Casual 
Connection, to Estoppel by Consent, to Omissions, to Conflict of Jurisdictions, to Gonspiracy, and to 
Attempts. The treatise now covers the whole field of Criminal Jurisprudence, and is commended with 
confidence to those engaged in the application of our triminal law, whether as practitioners or judges. 


Third Edition, 1873, two volumes in three, price 5/. 156. 6d., law calf, 


WHARTON AND STILLE’S MEDICAL 
JURISPRUDENCE. 


The first volume containing a Treatise on Mental Unsoundness, embracing a general view 
of Psychological Law, by FRANCIS WHARTON, LL.D. The second in two parts, 
embracing the topics of Foetus and New Born Child, and Difference of Sex, by 
SAMUEL ASHHURST, M.D., of Philadelphia; Poisons, by ROBERT AMORY, M. D., 
of Brookline, Mass.; Wounds and Signs of Death, by WHARTON SINKLER, M. D., 
of Philadelphia ; Psychological and Legal Notes, by FRANCIS WHARTON, LL. D. 


So far as we can jugge, the work constitutes a most complete and valuable encyclopædia of medical 
jurisprudence.” —Solici. Journal. 


In royal 8vo., 1872, price 36s., cloth, 


CONFLICT OF LAWS; OR, PRIVATE INTERNATIONAL 
LAW. 


Including a Comparative View of Anglo-American, Roman, German, and 
French Jurisprudence. By FRANCIS WHARTON, LL.D. 


WHITING (W.). 
WAR POWERS UNDER THE CONSTITUTION OF THE 
UNITED STATES. 
With an Appendix of Cases. 8vo. 1871. 215. cloth. 


— — — 


WOTHERSPOON’S MANUAL OF THE PRACTICE AND 
PROCEDURE IN THE SEVERAL COURTS HAVING CIVIL JURIS- 
DICTION IN THE PROVINCE OF QUEBEC, 12mo. 1870. 12s. 6d. 


„ Any Foreign Works not in stock can be supplied (if in print) in a 
few weeks from date of order. 
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THE LAW OF CORPORATIONS. 
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Just Published, in 8vo., price 21s., cloth, 
A TREATISE ON THE DOCTRINE 


ULTRA VIRES: 


BEING 


AN INVESTIGATION 


OF THE PRINCIPLES WHICH LIMIT 


THE CAPACITIES, POWERS, AND LIABILITIES 


OP 


CORPORATIONS, 


JOINT STOCKCOM PANIES. 
BY 


SEWARD BRICE, M. A., LL. D., Lonpon, 
Of the Inner Temple, Barrister - at. Lam. 


— — — — — — — — 


The book is a useful compilation. The third 
chapter deals with business which a trading cor- 
poration may transact, and, although, as we have 
said, our author goes backwards from ultra vires 
to intra vires instead of tracing upwards the powers 
of corporations, he is clear in his treatment of the 
cases, and his chapter on dealing in shares’ is very 
well written. And, again, the first chapter of 
Part III., on ‘the user of special powers and 
privileges’ is decidedly good, and must prove ex- 
tremely useful. Lam˖ Timer. 


% Mr. Brice, as might have been anticipated, has 
found the doctrine of alten vires a very slender 
thread on which to hang his book; and he has 
wisely abandoned it in the arrangement of his 
chapters, which follow one another on the basis of 
the law of corporations, special prominence being 
given to the effect of the doctrine of ultra vires on 
those legal entities. When the reader has once got 
over the prejudice produced by Mr. Brice’s strange 
enmity with his subject, he will find him a guide of 
very great value. Much information on a difficult 
and unattractive subject has been collected and 
arranged in a manner which will be of great assist- 
ance to the seeker after the law on a point involving 
the powers of a company. Lat) Journal. 


1 This important work is dedicated to Sir George 
Jessel, the Master of the Rolls, by permission, and 


8 


constitutes a treatise on the principles which limit 
the capacities, powers, and liabilities of corpora- 
tions, and more especially of joint-stock companies. 
The doctrine of ultra vires is a branch of joint- 
stock law which is altogether of modern origin. 
There can be no doubt, with the growing import- 
ance of joint-stock law, tis book must widely 
recommend itself from its careful and exhaustive 
treatment of the subject with which it deals“ 
The Bullionsst. 


The work is divided into four parts, with 
various chapters, covering everything in relation to 
corporations from their creation to their dissolution. 
The tables of cases and of the statutes adduced 
occupy twenty-five pages, in alphabetical order, 
and the index takes over forty more. It is an 
exceedingly valuable work at this time when the 
rights and powers ef corporations are matters of 50 
much interest in the United States, as well as in 
Great Britain, and its manifold cases furnish as 
interesting reading to the business man generally 
as to the lawyer br justice. Ultra Vires,—literally 
in law, beyond strength,—the practice of corpora- 
tions going beyond their powers, their legal rights 
and limitations, their contracts and their agreements, 
their credit and their capital, is a subject which 
almost every man in the community has a direct or 
indirect interest in and is affected by.”—Sesten 
(U. S.) Journal of Commerce. 


LONDON: PRINTED BY WILLIAN CLOWES AND SONS, STAMFORD STREKT AND CHARING CROSS, 
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